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‘HINDU.LAW LIABILITY ON PRO-NOTES. 


By T. S. VAIDYANATHA IYER, B-A., B.L. 
VAKIL, CUDDALORE. 


AN important and interesting question, which is’ likely to arise 
often in Courts, is, whether a creditor can, in an action ona 
pro-note executed by the father or manager of an undivided Hindu family 
for a: family debt, seek to enforce the liability eof the son or the other 
members of.the family also for the debt, by making them parties to the 
action. Notwithstanding the frequency of such cases, the case law on 
the point is limited, and the question cannot ‘be considered as settled. 
Where negotiable instruments are concerned, the law which would govern 
them is the Negotiable Instruments Act, and the difficulty in the solu- 
tion of the question is due to the conflict between the provisions of that 
Act on the one hand, and the. principles of the Hindu law liability 
on the other. The question then arises, whether ‘the stingent provisions 
of the said Act can be held to abrogate the pre-existing rights" and 
obligation of the parties under the Hindu law in respect of the debt?” 


The section of the Negotiable Instruments Act, touching the present 
question, is $. 275 viz. “ Every person capable of binding himself, or of 
‘being bound as mentioned in s. 26, may so bind himself or be bound by a 


duly authorized agent acting in his name ” (the italics are mine). While thee, 


previous s. 26 treats of the capacity of persons to bind -themselves as par~ . 
ties to negotiable instruments, S. 27 treats of the authority or power of , 
persons to contract on behalf of another so as to bind him. Under s 27, 

therefore, it is clear, that when a person executes a pro-note in hfs own | 





name, and not as agent acting in the namé of another, the maker whose e 


name.afppears in the pro-note can alone be made: liable therewnger, and, 
it therefore follows that, in such cases, even though the maker tis the 
Bor e a 


TE o ae ü Mi ae Bee Se. i 
: e . n SŠ i . ‘e 


é ` - @ a 











7 THE BOMBAY LA 
father or manager, the pro-note cannot bil 
of the family. ` 
Coming now'to the reported decisions, W 
those of the Madras High Court. The first c 
directly arose for decision is Krishna A yyar ¥ 
here the action was brought on a pro-note execu 
divided Hindu family, and it was sought to make “WW 
cle and uncle’s son also. It may be noted that the spe 
case was that the uncle had always recognised the binding na 
debt and expressly assented to the transaction. But this circumsttt™ 
° cannot affect the decision of the present question. When the case first 
came on for hearing before Subramania Ayyar and Davies JJ. their 
Lordships differed in their opinions. Subramania Ayyar J. doubted the strict 
applicability of the English rule of law as to undisclosed principals to this 
country ; while Davies J. held the contrary view and was inclined to 
uphold the liability of the other members; if the claim was based on the 
debt, apart from the pro-note. The matter came up again on appeal 
under Letters Patent before a Bench consisting of those two Judges and 
e -Shepherd J. Shepherd J. was of opinion that assuming that s. 27 of the 
-Act was intended to enagt the English rule of law for this country, it 
cannot prevent the maintenance of the present action, as the section 
presupposes a case of mere agency, while the liability which is sought to 
enforce is founded on Hindu law in respect of a debt incurred by a 
“manager and not on the law of agency. Inthe course of the judg- 
ment Shephard J. observes: “When the father or manager of 
a Hindu family has incurred a debt, and given a promissory- 
note therefor, the creditor may sue him upon the note and make 
him personally liable; he cannot make the sons or other members 
of the family liable personally, nor in strictness can he sue them upon the 


e note.” After referring to the English law and decisions, his Lordship 


further says: “ If itis consistent with the English rule of law relating 

` to Bills of Exchange that the husband may be joined in an action against 
Ais wife, it is no less consistent with the law of this country :that a 
member of a Hindu family should be joined *in an attion against the 

** manager ón a promissory-note made by him. In the dhe case,.as in..the 
77 oiher, there is a liability which is, so to speak, external to the obligation 
` arising on the making of the promissory note, and, in both cases, that liabi- 
liy is limited, while the liability of the maker is absolute.” Ona construc- 

e tion of the plaint in the case,*his Lordship held the suit to be one based also 
‘on the debt to charge the other members with liability. Subramania, Ayyar 
J. also took up the same position, and after referring to s. 27 of *the Act 


á x % (1) (1900)42 f, R. 23 Mga. 597, ee ° 















- obligation cast upon 
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observed: But the section referred to has no application’ whatever 


toa case where, as in the Afresent instance, a person who isnot a 
party to the promissory-no¥é or other similar ins'rument is sought to be 
made liable in respect offhe money due thereunder, in consequence of an 
fim by his personol law in respect of such debt.” 
er hand construed the suit tobe one based purely as 
, and applying ss. 4, 26 and 27 of the Act, which do not 
class of persons from their operation, and relying upon an un- 
“ted decision of the Madras High Court in Basiva Reddi v. Taman- 
@ (1), held the other members not liable. It may be noted that the un- . 
reported decision referred to was a case of partners and not one under thes 
Hindu law. 

In Subba Narayana Vathiyar v. Ramaswami Aiyar (2), the question 
was not one under the Hindu law, but their Lordships had to consider 


Davies J. on the 
on the pro-not 


“the effect of s. 27 of the Act, and it was stated that “the principal 


can “only be made liable through his agent on a negotiable insirument 
when the agent acts as here prescribed in his (principal’s) name, i.e., when 
he signs as agent.” The learned Judges observed ; “ We think that before 
the passing of the Act, negotiable instruments were governed in this 
country as in England by the law merchant and ... according 
to law merchant, no person could be sued unless he appeared by name 
or designation on the face of the instrument ” and later on their Lord- 
ships said:- “We do not think that the general provisions of 
the Indian Contract Act, 1872, as to the rights and liabilities of undis- 
clos:d principals were intended to alter well established rules as to negoti- 
able instruments, wuich, in our opinion, continued to be governed by the 
law merchant based on mercantile usage.” Further, their Lordships 
referring to Krishna Ayyar v. Krishnasumy Ayyar(3) distinguished it on 
the ground that it proceeded upon consideration of Hindu law. i 

We find the same strict applicability of the English rule, reaffirmed by 
the Madras High Court in a later case, Thaith Oltathil Kutie Ammu v. . 
Purushotham Doss\#!, which was a case of partnership. Though it was-not - 
a case of Hindu law, their Lordships (Krishnasawmy lyer and Ayling JJ.) 
chose to lay downa general proposition of law, so as to include the pres 


` sent question also, viz., “It is a well-known rule of law that in the case of, 


a negotiable instrument, the signature of one peison in his own name 
cannot justify a decree against ano.her person, although the debt might, 
have been burrowed for ihe benefit of both, or although both the persons 
might have been trading in partne. ship, aid the debt was borrowede for 


the purpose: -of the partnership.” Their Lordships further construed the . 





(2) Appeal Nq. 182 of 1891 (unreported), (3) (1200) L “Le B. 23 Maa’ $97. 
(2) (g906) I, L. R; 30 Mad. 88 (F, B.} ere (4) Boi M, W.N. 45, ] e 
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suit as one based purely on the pro-note, 
of T. Seetharama Chetty v. P. Seshiah Che 
seeking to make the other members of.the fan 
that the endorsement of a pré-note entitles the è 
maker and after his death his legal representatives, 
cannot avail as a transfer of an actionable claim under 
fer of Property Act. 

There remains only one other decision on this question, viz., W 
Calcutta’ High Court in Baisnab Chandra"De v. Ramdhon Dhori), 
was a case of a Hindu family. Their Lordships doubted the strict appli 

“bility of the English rule to this country and took up the same position 
taken by the majority of the Judges in Krishna Ayyar’s case, which was 
expressly referred to and relied upon. 

So far, I have referred to the decisions bearing upon the question, and 
it remains for us to examine and consider the effect of these decisions,’ 
and the principles deducible therefrom. 

First, as regards the applicability of the English rule as to undisclosed 
principals to this country under s. 27 of the Act, we find that though it 
was doub:ed in the Krishna Ayy2r’s case, and in the Calcutta case 
above referred to, it has been affirmed in clear terms in the later 
Full Bench case of Subba N rayana Vathiyar v. Ramaswami Aiyar(3) 
and applied in subsequent cases also by the Madras High Court, 
and so the point will have to be taken as settled. Of course it 
has to be stated that, in the case of instruments intended to be negoti- 
able, and to pass from hand to hand, both mercantile usage and policy 
nécessarily require that the real contract should appear on the face of 
the instrument. But, unfortunately, people of this country adopt the prac- 
tice of taking pro-notes, without, at the same time, realizing the real legal 
effect*thereof, and they do so more, on occount of the easy and convenient 
nature of the transaction. Thus, when they take a pro-note from the 
father or manager alone, and seek to enforce their rights against the other 
members, they are met with a technical plea under s. 27 of the Act. 


*.. ‘Now the question is, how are the creditor’s tights to be worked out in 
, the circumstances? Under the decision in Krishna Ayyar's case, which 
may be said to be the leading case on the point, we find that the liability 
‘is founded on Hindu law in respect of dedi, or, in other words, the 
credijor’s action in such cases should be based upon debt apart from 
the.promote. This is clear especially from the observations of Shepherd 
J. quoted above, viz., “ He (creditor) cannot make the sons or other mem- 
bers of the family liable personally nor in strictness can he sue them upon 


(2) [$12] M. W. N..1011; * a.o (8) (1906) I. L. R. so Mad, 88. 
(2) (190611 C..W. N. 189, a ee 
















ther remark of the learned Judges that 
obligation arising onthe making of the 
Fly we find their Lordships cons‘ruing the 
the suit was based on dedi. In ‘effect we 
Pe Davies J. also taking up the same position, -only 
uction of the plaint was otherwise. 
Mie, clear from what I have briefly indicated above that 
N Krishna Ayyar’s case have by no-means introduced an 
Pn to s. 27 of the Act as regards the case of a Hindu family, on | 
Magee other hand, the claim is taken out of the Agt and brought purely - 
within the province of Hindu law, by the creditor basing the action on ° 
debt independently of the note, and the liability of the other mem- 
bers is declared to arise only in such acase. To the same effect is the 
decision in the Calcutta case above referred to, where their Lordships, 
following Krishna Ayyar’s case, say that the Hindu law liability in such 
cases is one independent of any such agency as is contemplated by s. a 
of the Act. 
. As regards the subsequent Madras case, Thaith Ottathil Kutte Ammu v. 
Purushotham Doss(), it cannot be considered as one directly bearing upon 
the question, as that portion of the statement of the law therein laid down, 
viz., “although the debt might have been borrowed for the benefit of both” 
must be considered as obiter. But still we find that the principle of giving 
relief on the footing of the original debt is adopted by their Lordships, 

The decision in T. Seetharama Chetty v. P. Seshiah Chetiy (2) is important 
as definitely settling the question, at any rate, as regards an endorsee, who 
cannot sue any other person than the maker, under any circumstance, as 
the endorsement does not transfer the original holder’s right as a creditor 
in respect of the debt. The effect of this decision is also to indirectly con- 
firm the position that the payee of a note, in his capacity of a Aolder, t. e. 
in a claim on the mote, can have his rights only as against the maker. 

The whole question then reduces itself to this, viz., whether ina 
particular case the claim is laid on the dedt or purely. on the fro-note. 
But even here we are likely to meet with some difficulty as regards the’ 
technical form of pleading to be adopted in framing the action on debi 
and also on the question of construction of the plaint in a particular case. ° 

° Where one has to sue upon debt it necessarily amounts to his ignor- `` 
ing tho pro-note and his position as holder thereof, and assume the posi- ‘ 
tion of an ordinary creditor, and the pro-note may be useful indizec: ly 
-either as evidence of the debt, or for the purpose of saving limitation, if ° 
necessary, according to the circumstances of the case. 

Now, a pro-nots may be executed either for eash conais don 
received at the time, or in renewal of a prior debt. In the former case, 


(a) [1911] 1 M. W.N. 45, : (2) [x91 2 M. W, N. roar, 
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the debt to be sued upon would be the loa 
where the loan and the note are simultaneo 
tion, the law is well-settled that there is no 
- fent independently of the note. As an instance 
to Somasundaramv. Krishnamurti). This proceeds 
ciple of law enunciated in Sheikh Akbar v. Sneikh Kh 
action on the debt is not possible, and it has to be nece 
the note. “It is difficult to see what the creditor’s remedy is 
cases. 
In the other case, i, €., where the note is for a prior debt, as there i$ 
° pre-existing obligation prior to the note and the cause of action for money 
iscomplete in itself, the suit would lie on the prior debt and the claim should 
be based upon it. In such a case the plaint should refer to that debt as the 
cause of action, and the pro-note may be useful to save the bar of limita: 
tion, in case the debt is more than three years prior to the suit. But we find 
that this procedure is invariably not observed, and the plaint is framed 
in the usual form based on the pro-note, reciting the cause of action as 
having arisen on the date of the note, andclaiming interest &c. as provid- 
ed thereunder. The plaint in such form would be one based on the pro- 
` note, andit is in fact these very circums‘ances that were relied upon by 
the Judges, in the casein Thaith Ottathi Kutle Ammu v. Purushotham 
Doss\3), for.construing the plaint in that caseas one based on 
the pronote. It may be observed that the usual allegation 
in the plaint that -“ the plaint debt was contracted for the benefit 
of the family”. would not improve matters, when the plaint as- 
framed is one based on the note. But in Krishna Ayyar’s casé, 
which was also .a case of prior debt, and in which the plaint was 
framed in the usual form above indicated, the majority of the Judges ‘con- 
„straed the suit torbe one based upon the debt. Applying the very reason- 
ing of Shephard J. inthat cas2, we find that the liability sought to be 
enforced there was based on the .obligations arising under the note and 
-not external to it. It would appear, therefore, that the claim was really 
*based upon the note, as observed by Davies J... However, the appropriate 
and correct test to be applied for the construction of the plaint in 
'” such cases would be those adopted by the {earned J udges in 
i. Dhaith Oltathil Kuite Ammus case (3). Even then the reare some difficulties? 
` which are likely ro arise in the fiame of the suit. So far as the maker is 
cohcemed, :he prior debt must be deemed to have become: merged in the pro- 
e note, andthe claim, therefore, would be based upon two distinct causes of 
action, viZ., one on the pro-note as against the maker, and the other 
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ther members. Again, in cases where 
nder a pro-note, there would be the same 
sing the suit thereon. 

ound to arise ên framing the suit on the 
of construction of the plaint is also not .easy, 
nceerned, however, the creditor may not be affected by 
P joined, as the whole joint family property may be pro- 
Ast in execution of the decree against the father alone, unless 
n escapes liability by proving illegality or immorality. But as 
gards other co-parceners, they have necessarily,to be joined and decree 
obtained, if their interests in the property also are to be proceeded against.* 
No doubt, it may be said that the creditor is to blame for taking a docu- 
. ment having peculiar legal incidents under the Negotiable Instruments Act 
and thus not securing his rights properly ; but having regard to the practice 
of the people of this country, it weuld be a question as to how far it is ad- 
visable to strictly apply the English rule as to undisclosed pvincipals. 
Anyhow, we see that a satisfactory solution of the question is difficult in 
the existing state of the case law on the point, Under these circumstances, 
we have every reason to welcome either some amendment to s. 27 of 
the Act to meet the difficulties pointed above, or a clear and definite 
pronouncement by the High Courts. 





RECENT ENGLISH CASES. 


CRIMINAL Law—Murder—Manslaughter—Provocation—Man and 
woman living together—lIllicit intercourse with another man. The 
sudden discovery by a man that a woman with whom he is living 
as his wife is in a disreputable house affords no such p’ovocation in 
law as will reduce the crime of killing her from murder to manslaughter. 
The law as to a husband who suddenly discovers his wife in the act 
of adultery has no application in the case of a man and woman not being 
husband and wife’al.houglf they be living together as husband and wife, 
The King v. Greching, [1913] 3 K. B. 846. 


DEFAMATION—Libel—Privileged occasion—Co-defendants—Malice * 

of one defendant—Printer—Ordinary course of business—Acts incidental * 
to publication. The writer of a pamphlet employed a firm of prirters: to 

print it. This was a natural and proper means of publishing its ; He then ° 
circulated the pamphlet among persons having with him a common inter- 
est in its contents. It contained statements defamatòry of the “plgintiff. 
. The writer was acbuated by mglice. Fhe printers gacted in the, ordinary 


e 
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etime which under his contract of employment would expire at 4 P.M. O 

















course of their business and without mal 
the occasion extended to the printers, but 
defeated the privilege both for the writer an 
they were joint tort-feasors aħd jointly liable 
ve Streat feild, [1912] 3 K. B. 764. 

FALSE IMPRISONMENT —Miner in coal mine— 
Refusal of employers to afford facilities for leaving the m 
iff, a miner, descended a coal miñe at 9-30 a.m. for the purpo 
ing therein for his employers, the owners of the colliery, fora peri@ 


arriving at the bottom of the mine the plaintiff was ordered to do certain 
work. He wrongfully refused to do the work, and at 11 A.M. requested 
to be taken to the surface in a lift which was the only way in which he 
could leave the mine. By the orders of his employers he was not permit- 
ted to use the lift until 1-30 P.M., although,the lift had before that .time 
been available for the carriage of the Plaintiff to the surface. The plain- 
tiff was in consequence obliged to remain in the mine against his will- ` 
until 1-30 P.M.. In.respect of this ‘detention the plaintiff sued his employ 
ers for damages for false imprisonment :— Held, by Buckley and Hamilton 
L.JJ., Vaughan Williams L.J. dissenting, that the action could not be 
maintained, on the ground that the refusal of the defendants to afford the 
plaintiff facilities.for leaving the mine at a time when as between them © 
and the plaintiff they were under no contractual obligation to do so did ” 
not in law constitute an imprisonment of the plaintiff. Held, by Vaughan 
Williams L.J., that the true inference to be drawn from the facts was that 
the defendants had caused the plaintiff to be detained in the mine in order 


. to punish him for his refusal to work, and that there had been a false 


imprisonment of the plaintiff. Held v. Weardale Steel, Coal and Coke 
Company, Limited, [1913] 3 K. B. 771. 


GLEANINGS. 





e . 
THE LEGAL STATUS OF A HORSE., 


The horse does not hold so assured a position in the legal hierarchy 

as does the dog. “The law,” said Lord Holt in Masor v. Keeling (1699,12 

Mòöd, $32, at p. 335), “takes notice that a dog is not of a fierce nature, 

But rather the contrary,” hence proof of scienter is necessary in order to 

render its owner liable for the wrongs that it may do, except so far as 

l statutehäs otherwise enacted (e.g., injuries to cattle are actionable with- 


“out Broof of scienter under the Dogs Act, 1906). In other words, it is not 


‘quisance tor keepją ddugerous dog which does damage but it is” nuisance 
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the old declaration in its Latin form ran:° 
emad mordendum oves consuetum scienter 
ent, 4). But nọ such simple rule applies to 
scienier or not depends upon whether the cir- 
is left at large are such that it is natural or not 
age; in the former case, his master is liable without 
> but in the latter case only upon proof of it: Cox v. 
1863, 13 C.B. N.S. 430). Thus it has been decided that it is 
tal for strange horses to kick one another if left at large in a field 
Lee v. Railey, 1865,18 C.B.N.S. 722); it is likewise natural for a stallion® 
to bite and kick a mare (Ellis v: Loftus Iron Co., 1874, L. R. 10 C.P. 10); 
but it is not natural for a horse straying on a highway to kick a human 
being (‘Cox v. Burbidge, sup.). This last case has just been followed by 
the Court of appeal in Bradley v. Wallaces ( Limited )( 1913, W. N. 239). 
Here a person, doing business at a yard where men were employed, 
brought in his horse and left it unattended while he entered .the office; 
` one of the men employed was kicked by it as he passed, and died of his 
injuries. The County Court Judge, before whom the case came in the 
first instance, on a third party order under s. 6 of the Workmen’s Com- 
pensation Act, 1906, held that the bringing of the horse was a trespass, 
and that therefore the owner was liable for the trespass of his animal 
without proof of scienter: May v. Burdett (1846, Q.B. ror). The Court 
öf appeal; however, held that the absolute liability of a man for the 
trespasses of his cattle only applies to animals whose known character 
it is to commit the kind of damage which-actually was resulted from the 
trespass; in all other cases scienter must be established. Since Cox v. 
Burbidge (supra) decided that the kicking of human beings on highways 
by an unattended horse is not part of its known character, and since» the 
known character of a horse is the same whether it is law fully on a high- 
way or tresspassing, the owner could not be held liable in the present 
circumstances.— Exchange. 





ATTORNEY. leg 


° THE word “ attorney ” in old English literature is said to be a good + 
old Saxon word ( A. S. “ tyrnan ” } but it is really derived from the - 
French “ tourner,” which again was derived from the late Latin “% qdtour- 
nare,” meaning to turn over, or to commit business to another, Hence, it - 
means any substance or agent appointed to actin the turn, or'place of 
another, to manage or conduct his affairs or law proceedings. “The -Voca- 
tion of an attorney has existed from very early times in England? The : 
exact period is net known, but there ts 4 statute În the time of Edward 
IL entifled £ De attornatis,” which required mig Judge’. to select as altor- 
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; examined by the justices and their names put on the r 


neys persons who were good and virtuou 
In the time of James I., a statute was passe 
of costs and is entitled “ An Act to reform 
nors of attorneys and solicitérs at law.” But 
\ Henry IV. ( c. 18 ), that it was established that 


be good, virtuous, and of good fame.” 
As in Rome, also in England, a person-could not formerly D 

ed by anyone ‘else, but had to appear personally in all his affairs, w 
degal or otherwise. By the timeit was permitted to him to appear by 
an agent, the King or Sovereign had to consent thereto; and for some 
time the Sovereign readily granted leave to the applicant to be represent- 
ed by an agent, or attorney as he was called later. But in- the reign of 
Henry III., a statute was passed ( 20 Hen., ch. 10, 1235 ), dispensing with, 
the necessity of this special authority from the Sovereign, and conferzing 
the right on the suitor of appointing an attorney in lieu of personal 
attendance in any judicial proceeding. 

With the exception of the Statute of James I. mentioning ‘attorneys 
or solicitors at law,” I have nowhere come across any reference in the `’ 
English law, where the* words “at law” were used after the word 
“attorney” or “solicitor.” This addition must originally have been 
inserted to point out the distinction between an agent .or subst.t.te de 
facto and de jure. There is no other reason to account for it. At orneys 
have been allowed to practice in England long before barristers, w: creas 
in Rome it was the other way. l 

The term “ solicitor” is not so old as that of “attorney.” Soli-i ors 
were first mentioned in England in 1605, and the term~is- ae 
lish origin. They were originally; and for nearly two centuries thereaft 
considered inferior in rank to attorneys. The difference in point of prac- 


` tice was, that the attorneys practiced in the common law Courts (also 


called the Superior Courts) of England, whereas the ‘solicitors themselves 
transacted business in the Chancery and Equity Courts. But long before 
the’English Judicature Act of 1873, the attorneys had been called, and 


. preferred to be called, solicitors. The reason for this was. alleged to have 


, been the constant abuse and ridicule heaped upon them. by writers and eè 


` Others, while the term “ solicitor ” was more popular. By the said Act 


of 1873 ( 36 and 37 Vict. ch. 66, s. 87 ), it was enacted that“ All persons - 
admitted as solicitors, attorneys, or proctors in any Court, the jurisdiction - 
* of which is transferred to the High Court of Justice or the Court of Ap- 
peal, shall be’called ‘ Solicitors of the Supreme Court.’ * 

Thus, sihte this ‘Act the word “ attorney ” has been gbsolete “in the 
. English practigg : indead, so much $o that ky the Solicjfors’ Act,of 1877 
“C40 and 41 ne m 21+),,it was provided that “ All tments referring ; 
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oe MUSIC AND LAW. 


, THE retiring Lord Chief Justice of England, Lord Alverstone, better 
Bae perhaps, as Sir Richard Webster, has always taken a keen interest 
in “ the logic of tones ” to use Leigh Hunt’s phrase. And the circumstance 
e reminds one of a somewhat remarkable association between music and 
the law. The phenomenon may be purely accidental, but the fact re? 
mains that more great composers have left the study of jurisprudence to 
devote themselves to that of the “ Divine Art,” or combined the two, 
than is the case with any other profession. Indeed the coincidence is 
“found so early in the history of music, and is so continuous, that one 
wonders whether, after all, the association of the two pursuits is al- 
‘together a matter of chance !.- We may put aside the monastic musicians 
and canonists ; they lived-whder conditions totally different ‘from ours, 
and a combination studies now regarded as forming separate profes- e 
sions was then comfnon. Modern music is usuglly considered as dating 
from about A. D” 1600, and here we are at once confronted with a conspicu, 
ous case in yfóint in the person of Heinrich Schutz, or Sagittarius, to give 
the napré its Latinised form. Born at Kostritz, in Saxony, in 1585, he 
was/admitted as a chorister into the Chapel of the Landgraf Maurice of 
Helsse-Cassel, and besides a sound musical training received a good gener- 
al ¢ducation in the arts and sciences of the time. In 1607 he proceeded 
to the University of Marburg and pursued the study of law—not, as in the 
case of some musicians to be mentioned shortly, with reluctance, but 
apparently with a good will, for he achieved some distinction. *The 
Langraf, however, thought his protege showed more talent for musical 
studies than legal, and generously defrayed the expense of his going to 
Venice, where he became a pupil of Glovanni Gabrieli, the most disting- 
uished composer of the age. Here he stayed for three years, 
But not even Gabrieli gould wholly eradicate his fondness for the 
law, for on his return to Germany in 1612 he apod è 
to resume his study of it! It was again the Landgraf who discerned his ` 
true vocation and secured him once more for the service of the art. One ‘ 
can hardly doubt that his patron knew him better than he knew ‘himself, 
for Schutz composed the first opera in the, language of the Fatherland va : 
setting of the‘Seven Words from the Cross, which is regarded as ‘the germ 
of all lfter Passion-oratorios; and, standing at the ‘parting off 
a i ical”? (73 ‘ =e 
between, the old “Ecclesiastical” and the, new y pa iss MaRS 
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well been called tthe Father of German Music.” , a 3 
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Not very dissimilar was the career, eight years later, of Johann 
Kuhnau, one of the most striking and interesting figures in musical his- 
tory. Asa boy he had a lovely voice and a strong turn for music. He 
was put to the Kreuz-schule at Dresden, and became a cherister under 
the quaint title of “ Rathdiscantist,” and obtained regular instr: 
music. Later on his distinction as a composer obtained him the po 
organist, and subsequently Cantor of St. Thomas’s, Leipzig. He was 
thus the predecessor of the immortal John Sebastian Bach, who received 
the same appointment thirty-nine years later. Kuhnau is also considere 
the predecessor of Bach in being the greatest clavier-composer previous 

eto the author of the world-famous “Forty-eight Preludes and Fugues.” 
He was, however, more than'a mere predecessor of greater men. He 
was an original. To him is due-the invention of the sonata as a piece in 
several movements, distinct from the stying of more or less connected 
dance tunes which formed the AE de Pieces.” And he was the 
composer of one of the earliest kno ard most curious pieces of °Pro- 
gramme music, to wit, a series of Bal Sonatas depicting such scenes 
as “The Fight between David and Goliath,” “Jacob’s Wedding,’ and 
“ David’s Cure of Saul.” In addition to his Cantorship he was made 
music director of the University; but though he™xeached the highest 
_ pinnacle of his profession, music was far from absorbingyhis whole interest 

and energies. He studied law to the extent of qualifying ag.an advocate . 

. —hence, of course, his inclusion in this paper, satirical poetry 

mon order came from his pen, as did translations from Hebrew, 

` Latin, Italian, and French; and when he died in 1722, Kuhnau had the 

reputation of being one of the most learned men of his time. 

And if Kuhnau’s great successor, John Sebastian Bach, was never{him- 
self a lawyer, he showed his respect for the profession by endeavoriitg to 
put.two of his sons into it. His third son, the famous Carl Philipp E 
nuel Bach, born 1714, and his ninth son, John C. F. Bach, born 1732, both 
entered on a course of jurisprudence, at Leipzig University, before finally 
surrendering themselves to the irresistible call of the family genius for 

musical composition. Their most famous English contemporary, too, 
Thomas Augustine Arne, born 1710, composer,of “ Rulg Britannia,” after 

. ° passing through Eton, was not allowed to follow the bent of his natural 
gifts till after he had served two years’ apprenticeship to a solicitor. ° 

To include in our category musicians who contemplated a legal career 

without actually entering upon it, would make the subject too wide and 
e the interest somewhat slendgr, but George Frederick Handel looms so 
large where music is concernetl that one must perforce make an exception 
in his favour. His, father was a surgeon when the profession of the heal 
ing drt did not enjoy the social distinction it does now. ¿The position of a 
musician was.still worse ; hig gon’s exgraordinary eprocliyities for the 
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“ Diving Art ” consequently alarmed him. He determined to make him 
a lawyer, and was only dissuaded through the recognition of the lad’s 
genius by the Duke of Sax Weissenfels. 

One hesitates whether or not to include ¢he name of Ignaz Holzbauer, 
born in_r711. He is only expressly stated to have been, like Handel, des- 
tinel f the Bar, but during his earlier years he was only able to pursue 
his favourite study of composition during his spare time. He became secre- 
tary to the Prince of Tour and Taxis, and did not make music,his profes- 
sion till after he had absconded from the prince’s service, and was, ap- 

a ‘parently, about thirty years of age. Biographical notices of him are 
“somewhat uncertain on the point. Anyway, he “ultimately composed 5 e 
oratorios, 12 operas, 26 masses, 196 symphonies, “and a number of smaller 
works. And Mozart thought highly of him,.So no injustice will be done 
to the reader even if Holzbauer never went further into the Courts of law 
than the portico. 

But if the lives of Handeb and of Holzbauer do--not afford a case 
strictly in point, that of their contemporary, Benedetto Marcello, does. 
In social position his circumstances were in contrast with those of Handel, 
for he was the son of a Venetian/foble, and was highly educated, where- 
as Handel’s father stunted his‘Son’s education lest he should learn notes 
as well as letters. He was;however, placed similarly to the composer 
of the “ Messiah” in thdt his father strongly objected to the time he 
spent on music, and s¢ént him from home to study law. So long as his 
father lived he seems to have kept his musical propensity in abeyance, 
but on his fathes¥s death he returned to Venice and contrived to combine 
the practice ¢ music with his more strictly professional avocation. Nor 





Ouncil of Forty, and anai Proveditore of Pola, and Camerlengo at 
Brescia, where he died in 1739. At the same time he composed his 
famous settings of the first Fifty Psalms, which for expression far surpass 
any other-work of the kind, and according to at least once critic “ consti- 
tute one of the finest productions of musical literature.” He also composa 
ed instrumental works, canfatas, and two oratorios, and was a poet of more - 
than average attainments. i 

e It may be supposed that the association of music with the law was 
due to the greater elasticity, the combining and interchange, of profes- 
sional avocations two or three centuries ago; but this cannot have, been 
` the cause, for the phenomenon is as common 4o-day as it was in the te good .« 
old times.” Thus Heinrich Marschner wag not only born a hundred and 
ten yeays later than Marcello, namely in 1796, but in spirit wag „ahead of 
his own day, leastways, he was one of the founders of the modern Rontantic 
School oftcomposere A- native ORT in Saxony, hê went to Leipzig when 
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twenty years of age with the intention of studying law. Previously to this, 
with no help beyond occasional hints from various musicians, he had- com- 
posed sonatas, lieder, and even orchestral music, and was knownasa . 
pianist. At Leipzig, Rochlifz advised him to adopt music as a profession. 
A year later he was introduced to Kozeluch and Beethoven, who advised 
him to compose sonatas and symphonies for practice. In 1823 he, was 
appointed joint-Capellmeister—i. e., conductor—with Weber and Mor- 
lacchi of the German and Italian opcia in Dresden. Subsequently he held . 
a similar postat the Vienna Theatre. 

He had an éxtraosdinary gift for the musical delineation of ghosts 
and demons, R revels he ‘fairly gloated over. This gloomy 
view of his character wa8fortunately relieved by a genuine love of nature 
and outdoor life, especially iits lighter and more humorous aspects. As 
a result of this combination of the lurid and the lightsome, he left a name 
as a composer of Romantic opera second only to that of Weber. But un- 
doubtedly the greatest composer who actually entered on a study of the 
law—Handel, as already explained, did not—was Robert Schumann, the 
centenary of whose birth has recently keen celebrated.Between Romantic- 
ism, with its cult of pure imagination, its fondness for the supernatural, 
and abhorrence of formalism and precetient, on the one hand, and 
forensic principles on the other, there \would appear to be a 
sharp contrast, if not absolute antagonis Schumann was the 
very incarnation of Romanticism, and in music its “ghiefest apostle.” One 
is not surprised therefore to read that his entering Leipzig University as 
Studiosus Juris was solely to please his widowed motherNy ho would not 
hear of his following an artist’s career. Nor is it surpri that she 
defeated her own end, for at Heidelberg University—to which § 



















Alexis, who had already trodden the path Schumann was destined t 
follow—that through the law to music. And the eminent jurist whose 
classes he attended, A. F. J. Thibaut, was an amateur musician 
„ of high attainments, and the author of a work on precisely that aspect of 
~ music to which Schumann was ‘peculiarly sensitive, namely “ Purity in 
Musical Art.” Moreover, Schumann studie& long énough—in all two 

years—and ultimately hard enough, to prove that failure was due to hig 

utter incapacity for a legal career. Eventually his mother gave way, and 

consented to his apprenticing himself to Freidrich Weick, a Pianist of 

ehigh tepute. Thus began that course of study which ended in his be 

coming one of those-whom’ Sjr Hubert Parry in his Siudies of Great Com- 

posers, regards as the eleven greatest makers of music the world has seen. 

¿lfi is not, however, only the supreme art of the musician—the creat. 

ing "of music— which,has laredgmen from Courts of law” to the, temple of 

- St. Cecilia. °° The theoretical and executive attractions of i Religion’: s 
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Handmaid” have more than once proved sufficient. Thus the gap of 
over a century between the births of Marcello and Marschner is lessened 
some twenty years if we include not compogers only but their critics. 
Albeit, one experiences some difficulty in deciding whether to enter the 
name of E. T. A. W. Hoffmann under the former category or the latter, 
for he’ was a man of extraordinary versatility and belonged to both. 
Born at Konigsbergh in January 1776, he studied music and law at the 
same time, and bid fair to rise in the official world ; but an irrepressible-—~_ 
wee of caricaturing put an end to such solid prospects, and droyer him 
o music as his main pursuit. He sang, composed, e e taught, e 
managed theatres, wrote both poetry and prose, and wáinted. It is, 
however, his literary work rather than that purely musical by which he 
will live, His essays, especially those on .Weethoven, Gluck, and 
Mozart’s “ Don Giovanni,” are far in advayte of their day, and have 
often yeprinted. Carlyle has translated his/“ Goldne Topf ” in German 
Romance (vol. ii.) and gives a sketch of his life, which is also in the 
Miscellanies (vol. iii). It is he who, refit ting to Hoffmann’s unfortunate 
fondness for wine and strange company,’ says, “ he wasted faculties which 
might have seasoned the nectar of the gods.” After the fall of Napoleon 
Hoffmann again received official appointment, at’Berlin, and appears to 
have discharged his duties with efficiency. He died in 1822. 

Similar in the manifold apc of his activities was Hoffman’s con- 
temporary, Gotifried Web<"; Doctor of Laws and Philosophy, and State 
Attorney at Darmstad#y who was not only proficient on the piano, flute, 
and violoncello, by# became eminent as a muical theorist. His Z heory of 
Musical Competition, in three yolumes, published in 1817, has been 
translated *ato French, Danish, and English ( latter edition, 1851) His 
systetl of indicating harmony analysis by means of letters and numerals 
uas been adopted, with some modifications and additions, by almost 
every subsequent writer on theory, notably by the late Professor Prout ; 
while his study of acoustics led to improvements and inventions in wind 
instrument making. Through Gottfried Weber's reputation rests chiefly. 
on his work as a theorist, he. was a composer of no mean order—writing 
songs, three masses, other sacred music, sonatas, and concerted music for ° 
various instruments. He also founded the Mannheim Conservatoire, 
superintended the Court Church musical services, and did occasional 
duty as conductor at Mainz. Moreover, the reputation of his younger bat 
greater namesake, Carl Maria von Weber—not a relative—was in ° no* 
small part due to Gottfried’s early recognition of his genius. n: 

Though alsó a practical musician—a ’cellist—Siegfried W.Delin, a 
native of Altona, where he was born in 1796 OF 1799—accounts “diffe>— 
must be ingluded in the category pf critics and theorists. Like Mendels- 
sohn he was the son of a wealthy banker, He became musical librarian 
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of the Royal Library at Berlin in 1842, and edited the musical paper 
Caecilia from the same year till 1848. He was the author of Treatises 
on Harmony and Counterpoiñt, and an Analysis of the Fugues of Bach 
and other Writers. His connection with the law lasted ae four 
years—18r9 to 1823—during which he studied jurisprudence at “Keipzig. 
At the end of this period he was attached to the Swedish Embass 
Berlin. He was remarkable forthe number of distinguished pupils who 
heatrained—among them Michael Glinka, Theodore Kullak, and Anto 
Rubun Other mysicians familiar with the canons both of law and 
of art are thé late W. H. Riehl, chiefly known as a musical historian; and 
perhaps the most eminent theorist now living. 
the nineteenth century with two of its most brilli- 
being lawytrs, they naturally took opposite 
s with which they chiefly deal’. i 
rague, 1825, studied jurisprudence at both 
degree of Dr. Jur. in 1849; and entered 
n discovered, however, that his true 
writings giving proof of rare intellec- 
e beautiful. In 1870 he became 
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Bohemia furnishe 
ant writers on music. An 
sides on the aesthetic questi 

Edward Hanslick, born at 
Prague and Vienna, and took his 
into government service. He so 
vocation lay in musical criticism, hii 
tual ability and a warm feeling for t 
professor of music in Vienna University, Mybesides doing much press-work., 
But he is best known for his book on “ MuSkqical Aesthetics” (1854) which 
has gone through many editions and been translated into Spanish, French, 
and English. 

August William Ambrose studied both law and M&qusic simultaneous- 
ly; entered the government service, and in 1850 was mW je Prosecuting 
Attorney at Prague. He wrote a History of Music of great va e, especi- 
ally in reference to the Middle Ages and the Netherlands, and D ’. - 
Professor of Musical History in the University of Prague, and at th 
Conservatorium. He was of some importance as a composer, and produced 
a Bohemian national opera. But his outstanding merit was his brilliant 
literary criticism. Though Hanslick’s senior by nine years he is more 
conveniently mentioned after him as he first came into prominence by a 

. trenchant reply to that author’s famous essay just alluded to. 


If few members of the French Bar have troubled themselves with bas 

in its musical sense, it must at least be conceded that the exception is a 

notable one, consisting, as it did, of a family of lawyer-musicians. H. 

*Seb’stian Blaze, born 1763, was a Notary and a diligent composer of 
operas and sonatas. ° His son, Francois H. J. Blaze (known as “Castil 

Blaze? y, began life as a lawyer, but in 1820 abandoned himself to music 

ang in*tddition*to the compositioh of operas, wrote some seven volumes 

on musical subjects, besitles much extremely able, criticism, Francois’ 

son, Henri, born 1823, if not a lawyer, was attache to an embassy, in 
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connection with which he was ennobled as Baron de Bury, and he carried 
the family tradition to the third generation by essays on the music of 
Shakespeare’s dramas, Beethoven, and Wagner. 

An English counterpart to the last-ttamed musicians in respect of 
the literary character of their work is forthcoming in the person of George 
Hogarth, the father-in-law of Charles Dickens. He was born in 1783, and 
while practicing as a lawyer in Edinburgh studied music as an amateur, 

evoting himself to the violoncello and composition. In or about 1834 he, 
settled in London, and became sub-editor and music critic to the Morning 
a Chronicle. On the establishment of the Daily Mews in 1846 he became 
its music critic, and remained so for twenty years. He was secretary te 
the Philharmonic Society and the author of a brochtire issued on its 
jubilee. He also wrote several volumes of Musical History, Biography, 
and Criticism, and Memoirs of ¢he Opera. His’ compositions consist of a 
“few songs and glees. Among living writers‘on music must be mentioned 
Mr: F. W. Davenport, ProfesSor of Harmfony at the Royal Academy of 
Music, and composer of two symphonies and an overture. He began life 
as a barrister. 

Among great performers who have fingered both briefs—or aspired to , 
do so— and breves, undoubtedly the most eminent is the pidnist Hans 
von Bulow. In view of the Jdrge proporticn of musicians who were 
prodigies, it is remarkable“that in early youth von Bulow showed 
neither talent for musi Avor delight in it! Both gifts made their appear- 
ance after a long iting’ but then in a supreme degree. Like so many 
other parents, thosé of von Bulow looked upon music as merely a pas- 
time. It was-fiot till after two years’ study of jurisprudence at the uni- 
versities-of Leipzig and Berlin that he threw over his career as a lawyer 

and entered seriously on that which ended in his becoming one of 
he greatest pianists and conductors of all time. He was moved to- this 
change by intensity of his feeling during a performance of “ Lohengrin,” 
conducted by Liszt, and thereafter became one of the ablest and most 
enthusiastic advocates of the modern advanced school of composers, 
Among organists England supplies two examples. Henry John 
Gauntlett was bérn at Wellington, Salop, in 1806, and, showing a marked 
aptitude for music, became organist of Olney Church, Bucks, of which his * 
father was vicar, at the age of nine ! From his twentieth to his thirty- ' 
sixth year he combined the organship of St. Olave’s, Southwark, with | the : 
work of a solicitor, or preparation therefor—he was admitted ty 1831. 
But in 1842 his eminence as a composer, chiefly of church music, earned e 
for him the degree of Doctor of Music from the Archbishop of Canterbury 
( Dr. Howley), and from about this time he devoted himself whọotly to the 
service of * The Poetry of Sound.” In additien to pt. Olave’s he héldthe « 
organistship of Christ Church, Newgate Street, and subsaquéntly ofa church 
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in Kensington Park ; Union Chapel, Islington (thirteen years) ; and St. Bar- 
tholomew the Great, Smithfield. As a player, and an extensive writer and 
lecturer on music, he did much to promote study and appreciation of the 
works of Handel, Bach, Beetho'ven, Spohr, and Mendelssohn. The latter 
chose him to play the organ part in his oratorio “ Elijah ” atits produc- 
tion at Birmingham in 1846. But among lieges of the king of instruments 
he is most gratefully remembered for‘his successful advocacy, against fierce 
opposition, of that extension of the pedal compass which made English 
organs capable of rendering the works of John Sebastian Bach. Dr. 
Gauntlett: died in 1876. As a lawyer-musician he has a worthy successor 
in the present organist of Trinity College, Cambridge, Dr. Alan Gray, who 
is a graduate of his university both in law and music, conductor of the 
University Musical Soċiety, and a composer for the Leeds Festival, 


Thus of the makers and masters of mtisic some thirty, known to the ; 
present writer, and probably niany others, have interchanged the condyct- 
ing of cases and of concerts, or haye combined the two. This association 
of the law and music may be puxely accidental, but it would not be 
wholly unreasonable to regard ae verdict as subject to appeal !— 


Exchange. 
e —_— 
THE ' — e; 


A'vrENTION has been drawn to the fact thatMr, Justice Ridley did not 
assume the black cap in passing the death sentense upon the woman at 
the Central Criminal Court whose condition made it \gecessary for a jury 
of matrons to be empanelled. Though the putting on o 
customary, it is not obligatory, and Mr. Justice Ridley was 
on this occasion in omitting the grim formality. The black cap 
origin to the Oyder of the Coif, and, according to Serjeant Pulling, 
historian of the Order, its existing use isin keeping with its primordial 
purpose. The coif, he explains, was originally a close-fitting head-cover- 
ing made of white lawn or silk. 

, . The blak cap, or sentence cap, of the Judges and Serjeants is the covering expressly 
assigned to veil the coif on the only occasion when the coif was required to be hidden, By 
the ancient privilege of the Serjeants the coif was not tobe taken off in even the Royal 
presence, ‘Fhe cliief insignia of the Order, it was to beso displayed when sitting on the 

. Bench or pleading at the Bar, but this rule seems always to have been departed from 
in passing sentence of death. The head of the administrator of justice was then covered 
“or vejled as a token of sorrow by the black sentence cap. 
If this were the origin of the black cap—and some authorities have taken 
*a different -view—it long agd geased to be used merely asa token of 
sorrow.. One of the best-known portraits of Coke shows him‘ with a black 
cap upon "bis head, and in Dugdale’s time the judges ‘ sat at Paul’s 7 
their caps at the Sermon, and were their ‘ coyfs and gorhered caps’ 
the reading of *thee*Comunissions, Even in Coke’s and Dugdale’s fa 
e . , © .° 
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therefore, the black cap had become an ordinary part of judicial costume 
That, quite apart from its associations with the death sentence, it re- 
mains. The Lord Chief Justice always wearg his black cap in receiving 
the Lord Mayor at the Royal Courts of justice, and all the judges on State 
eccasions,-such as the re-opening of Parliament, carry their black caps in 
their-hands. Here, so far, at any rate, as the first ceremony is concerned, 
is no occasion for mourning or sorrow.— Exchange. 

Pa « 





EVIDENCE OF SIMILAR ACTS. 

One of the most difficult of all questions in the rules which govern, 
the reception of evidence for the prosecution is that which. atises when it 
is desired to prove ‘similar acts’ on the part of the prisoner to the one 
with which he stands charged. The general rule; of course, is that the 
conduct of the prisoner on other occasions is irrelevant (Hollingham v. 
Head, 27 L.J., C.P. 141); therefore evidence of previous criminal acts is 
‘ inadmissible. To this, however, there are several statutory exceptions 

(e.g., possession of other stolen goods within the last twelve months by a 
prisoner accused of receiving), and one,great common law exception which 
has been before the Courts again ayid again for interpretation—namely, 
the rule laid down in Regina v. Geering ({ 1849418 L.J., M.C. 215), that 
where the conduct of the prisoner is consistent either with the guilt or 
with innocence evidence of {similar acts’ is admissible to show that his 
conduct was in fact crim¥nalin intent. In the classical case of Rex v- 
Bond ({ 1906 ] 2 K.B,489), Mr. Justice Bray summarized the law on the 
point as follows:~<‘A careful examination of the cases where evidence of 
been admitted shows that they may be grouped under three 
-“(1) where the prosecution seeks to prove a system or course of 
duct; (2) where the prosecution seeks to rebut a suggestion on the part 
” of the prisoner of accident or mistake; (3) where the prosecution seeks to 
prove knowledge by the prisoner of some fact.’ It would seem, too, that 
even when the ‘similar acts’ amount to a criminal offence or a previous 
conviction, notwithstanding the rule forbidding proof of previous convic. 
‘tions (except, of course, when the prisoner attacks the witnesses for the 
Crown or gives evidence of good character), in the above three cases evid» 
e ence of ‘similar acts’ is admissible (Rev v. Ball [1911], A.C. 47). But en 
‘a further extension of the doctrine has just been permitted by the Court 
of Criminal Appeal in Rex v. John Shellaker (December 15). The prisoner 
was indicted and convicted at Leicester Assizes on the charge of utlavwful 
carnal connexion with a girl under sixteen years of age. Evidence which’ 
tended, to show guilty relations between the prisoner and thg girl ata 
date more than six months previous to the act on which the*indigtment 
‘was based had bean offered anl admittetl. This seems tg come clearly 
within the aboye rule as to ‘ similar acts,’ althongh fhe alleged conduct 
. p e e 
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was ctiminal. But under the Criminal Law Amendment Act of 1886 as 
amended by s. 27 of 4 Edward VII., cap. 5, no prosecution for such an 
offence can be commenced after the lapse of six months from the date of 
the alleged misconduct; and in an old case (Regina v. Beighton, 18 Cox 
535), Baron Pollock suggested that in such circumstances evidence show- 
ing the existence of an offence was also inadmissible. The Court, how- 
ever overruled Regina v. Beighton, and held that the évidence was 
admissible on the principle laid down in the other cases.— Exchange. <<. 
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The Indian Contraet Act. By the Right Hon. Sir FREDERICK POLLOCK, 
Bart., and Dinsitaw FarpuNJI Murra, M. A., LL. B., Advocate 

3 High. Court. Lonpon:. Sweet and Maxwell Ltd. 53 Chancery Lane, 
BomBay : Thacker & Co., ; Kort ; and N, M. Tripathi & Co., Kalkadevi 

Road. Third Edition. 1913. Roy. 8vo. Pages liv and 765. Price Rs. 18, 

IT isa pleasure to welcome ` a new edition of this valuable work 

which has appeared within so short a time. This work has ere long 

e established itself asa leading commentary on the Indian Contract Act. 
The subtle intellect and untiring induStry of the learned-authors have 
fructified into a law book which is confidently cited in law Courts. 


It is no small compliment to say that this Tao present i the law and 
h 






shaping the destiny of a number of cases. The present edition has been 
thoroughly revised and scrupulously brought up to date. It richly deserves 
to have a place on the shelf of every lawyer. 


Chitty’s Statutes of Practical Utility, for 1913. By W. H Reya,_M. Ay 
LL. M., of the Inner Temple, Barrister-at-Law. LONDON ; eet 
and Maxwell, Ltd., 3 Chancery Lane, W. C. 1913. Roy. 8v aed 
Pages xv and 569-848. Price 7s. 6d. 

ALL the statutes of practical utility from 1235 to 1910 are contained in 
the admirable collection by Chitty in sixteen volumes. The annual sup. 
pléments are brought out to form additional volumes. The Acts for 1913 
form the third part of Vol. 17. Out of 38 public general statutes, 25 have 

* ‘been selected. A novel piece of legislation is to be found in the Prisoners : 
‘(Temporary Discharge for Ill-health) Act, whereby prisoners obtain a tem- 
` porary discharge by reason of their own misconduct. This Act has been 
populagly termed the “Cat and Mouse Act,” and is called forth by the 
- hunger strike pursued hy women suffragists sent to jail. The other meat 
sures of ‘ ithportance are, first, the Bankruptcy and Deeds of. ‘Arrangement. 

Act which, .introdyces some ammendmeits and rectifies some abuses in the 

. bankréptey law. Secondly, the Forgery Act, like the Perjury Act „£ I9II, 
collects and consolidates in 1 one statute a laige number of provisions dana, 
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with the crime of forgery which were hitherto scattered through nearly 75 

” different statutes. The National Insurance Act, 1913, is meant to remedy 
defects and inequalities in the system of National Insurance inaugurated 
in 1911. The texts of the statutes are, as usual, liberally annotated. The 
rules framed under the statutory powers are set out in-extenso. 





A Digest of English Civil Law. By EDWARD JENKS, M.A., B.C.L., 
, ofthe Middle Temple. Book .III. Lonpon: Butterworth & Co., 
Bell Yard, Temple Bar. 1913. Roy. 8vo. Pages Ivi, 793-977) 19. 
7 Tus volume brings to a close the statement of the law of real ° 
property in England. The law governing chattels corporeal is stated in 
seventy propositions. They are grouped under the headings of possession, 
ownership, acquisition, involuntary alienation, 2nd incapacity to hold 
and alienate chattels corporeal. The to and complex principles 


a“ 


of thelaw of real property are Here reduce to an orderly series of clear- 
cut rules tersely and clearly expressed. 





Chalmer’s Negotiable Instruments in British India. Fourth Edition. 
By ARTHUR Eagar, B.A., Bayffster-atlaw. CALCUTTA: Thacker, 
Spink & Co. 1913. Demi 8vo#Pages lvi and 437. Price Rs. 12. 

THE fourth edition of this; Well-known work has assumed a comple- 
tely new form in anon d the hands of the present editor. Iteis 





no longer a commentary /on the Negotiable Instruments Act of 1881. 
The provisions of the A¥ct are set out first. An elaborate exposition .of 
the law forms the Salk of the book. It follows in the main the general 
arrangement purfgued in the Act: but beyond this it has no indicia of 
Miry. It is rather an independent expounding of the law, though 
Yen with legislative provisions, yet made up largely from case law 
and cognate literature. The mechanical execution of the work reflects 
great credit on the publishers. 









The Code of Civil Procedure. By DINSHAW FARrDUNJI MuLLa,: M. A. E 
LL. B., Advocate, Bombay High Court. BomBay : N. M. Tripathi & 


Co., Kalkadevi Road. Fifth Edition. 1913. Roy. 8vo. Pages vxxxvi * . 


e and 1102. kPrice Rs. 11. 

It is always an advantage to-have an up to-date edition of procedure, 
for no branch of law changes more rapidly than the law of procedure. The 
Jaw Courts are ever busy-in interpreting its provisions and the legislature 
has to step in every now and then to rapair the gaps detectéd in its 
fabric. We welcome the present work as keeping the profession in touch 
with the Tecent pronouncements.on the law of civil procedure. Thé leatned 
author has entered isto the spiriteof the pto¢edural law and the explanator y 
, haracter of his comments reveal a great insight into the Working ofthepr 9 
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examine their genesis. The Vedas, which are the first recorded expression 
of Indian thought, and the later day exposition contained in the Smritis, 
furnish ample materials for evolving the theory of constitution. These 
materials have been sifted and examined in this book from a lawyer's 
point of view. First of all, the relation which the King bears to the 
law is set out: and the idea of Kingship is depicted, which leads to the 
exposition of the extent and character of the King’s authority The 
administrative organisation, the administration of justice and the jadica 
ture are briefly discussed. Altogether the book is a very pleasant and 
instructive reading. ,We trust the learned author in course of time 
brings out.a work on Hindu Jurisprudence. 


The Indian ‘Succession Act. By PESTONJEE LIMJEE PARUCK, B. A- 
LL. M., Attorney-at-Law, Bombay High Court, Bompay: Ram* 
chandra, Govind and-Son, Kalkadevi Road. 1913. Roy. 8vo. Pages 
xiii and 379. Price Rẹ 5. . à 
The Indian Succession Aci is one of the Acts which, as to certain 

important portions thereof, is vèry difficult for beginners to understand. 
We have to congratulate Mr. Paruck upon his commentary on the Suc 
cession Act which, we feel, no doubk be very useful to students, and 
also to practitioners. *The arrangemer is a very happy one, and the 
only one suited for a clear exposition of.gome of the difficult rules con- 
tained in the Act. The leading cases ee in the form of illustra- 
tions, and the point of distinction between the Suwcession Act, the Probate 
and Administration Act, and the Hindu Wills Act, feve all been noted in 
their appropriate places. We do not know of any worki on the subject 
better suited to the requirements of students and young practttioners. 


Lhe Law of Benami Transactions. By C. S. SOMANATHA SASTRI Sae 
* B.L.,and P. Ramanatha Iyer, B. A., B. L., First Grade Pleader 
Trichinopoly. Madras: The Law Printing House, 11 Mount Road. 
1913. Roy. 8vo. Pages viii, 40, 255 and xxxv. Price Rs. 4a 
The word “ benami” imports transactions veiled under a wrong 
"name. The persistent frequency with which they occur and recur ` has 
given rise to a body of law peculiarly their own. They have established 
themselves firmly with the law of the land and even secured a recogni» 
tion at the hands of the. Legislature. To call them by their nativity, 
. they are a species of frauds. ` They have appeared in transactions bétween 
landlord and tenant, principal and agent, husband and wife, in a joint 
Hindu family and among the,members of a Mahomedan household. The 
whole subject has been exhaustively examined in all its bearings in this 
book ;"and the principles are fully and carefully discussed. The summary 
of case-law is arranged in the order of thg book and js useful foz reference, 
We welconte thé appearance of this volume. mee 3 3 
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THE APPLICABILITY OF THE PENSI ACT 
TO THE DEVASTHAN CASH AL ANCES. 





By N. S. Loxur, B. L. B. 


pae Pensions Act ( XXIII of 1871 ) pro {des that no Civil Court shall 

entertain any suit relating to ‘fly, pension or grant of money or 
land revenue” conferred or made bythe British or any former Govern- 
ment, without a certificate from ps Collector of ethe District :or Deputy 
Commissioner or other officer authorized in this behalf by the local 
Government. The questiop Whether such a certificate is necessary for 
a suit between the clai 
from doubt. In our Presidency, the Government and the High 
Court have held af Osite views, so that civil Courts following their High 
entertain any suit in respect of Devasthan cash 
allowan ithout the Collector’s certificate, and the Collectors follow- 
ing Resolution of the Government refuse to issue certificates Jn 

Spect of such allowances; so that, under the present state of law, the 
a subject of Devasthan cash allowances is practically ousted from the 

cognizance of civil Courts. 

The Pensions Act should receive a strict construction, ` as being in, 
derogation of the right of: the subject to resort to the ordinary Courts (Ù, 
and the Courts should not eXtend its operation further than the language 
pf the Eegislature requires (2). Reading the expressions .“ Pensions or 

, grants of money” in connection with all the provisions of the Pensions Act, 
the Madras High Court held in The Secretary of State for India v. Abdul 
Hakkhim Khan (3) that they meant only personal g granis and not grants toe 
endowments whose object was to provide forsréligious and pious purposes. 














(1) Gurshidguvda v. Rudragavdati, I. L, Desai, I. L,R.1 Bom. 523. " e` 
R. 1 Bom?’ 531. < (3 LL R '2 Mad, a "es 
(2) Raji. Nar ayan OnE: Bapiji, <2 . : : 
J. 4 N 4 o *e 
e ż a . . : i z 3: 
e e F 


mts to a Devasthan cash allowance is not free 
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This cas was tacitly followed by that High Court in Appeal No. 126 of 
381 ( not reported ) and in Kolandai v. Sankara(4). The same view was 
upheld also in Athavulla v. Gouse\s). 
In the Bombay Presidency, the Remembrancer of Legal Affairs in 
1889 held the same view, following the Madras rulings, and sit was 
circulated to the Divisional Commissioners and Collectors for information 
` and guidance by Government Resolution No. 7099, dated the 2oth Septem- 
`__per 1889, Revenue Department (6. The Legal Remembrancer argued that 
“P&~asions and grants implied pensioners and grantees, personal recepi- 
e ents Orc the bounty ôf Government, and Government alone had æ 
right to ge as to the distribution of that bounty; but religious 
endowments \ at least in theory, impersonal, the object of the 
bounty being not ^gan at all, although the fund must necessarily be 
- administered by some t~ustee or manager. So he declared that a certi- 
ficate under the Pensions “yet was not, necessary in the case of, such 
grants, and thought it “ very "probable that the question would in this 
Presidency be decided ( by the Wigh Court) on the same grounds as in 
Madras.” But unfortunately, wh.) the matter did go to the High Court 
in the case of Vyankaji v. Sarjarao Ampajirac (7) in 1891, neither the rulings 
of the Madras High Court nor the ophigion of the Legal Remembrancer 
was brought to the notice of their et and on the other hand the 
pleader Mr. Kirloskar, who contended that à certificate was not needed, 
admitted that the claim came within the Wòqrds of s. 4 of the Act, 
put argued that it was really excluded frem the s ject-matter, and that 
the cash allowance, being payable by the Inamdar Xq that particular - 
case, was not within the inclusive s. 3 of the Act (8). In view 3e admission 
given by Mr. Kirloskar, their Lordships following the rulingsin Buy, 
T. Bapaji v. Purshotam Sidhesvar ©, Ravji Narayan Mandlik v. 
Bapuji Desai 0°, Maharaval Mohansingji Jeysingyi v. The Government o “a; 
Bombay ‘1: decided that the inconclusive verb “ includes ” was not exhaus- 
tive and, in the Pensions Act s. 3 was an extension of the ordinary meaning 
. of the expression “ grant of money or land revenue” and not limiting the 
meaning of s. 4; and so held that the Act did | apply to Devasthan cash 
allowances. The question whether the Act applied to impersonal 
grants, which was the ratio decidendi of the Madras High Court and the 
Legal Remembrancer, was not brought to their Lordships’ notice when 
tHe above case.was decided. In the next case, that went before our 
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se (4) LU. R. 5 Mad. 302. 7 Act, the expression ‘grant of money or 
(5) ZL. R. 11 Mad, 283. . land revenue’ includes anything payable 
(6) «Standing Orders of Government on the part of-Government in respect of 
inho pevenue Department (1902), Vol. any right, privilege, perquisiée or office,” ‘ 
. 1, pp. 99-100. ; waai (9) 9. B.H. C. R, 99. . 
(7) L.L. R226 Bom.537- . e (10) I. L. ẹ 1 Bom. 523, - 
(8) Section 3° rans *thus:—“ In this 0) L.R 8IL 4,77, i 
: © . = e 
e 
y —. i * g * “8 
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High Court in 1896 (12), the Madras rulings were quoted, but their Lord 
ships’ without arguing out the question preferred to follow the decisions 
of our High Court. These are the only two decisions of our High 
Court on the point, and after these decisions the question went 
once more before the Madras High Courtin Venkatesavar Aiyar v.. The 
Secretary of State for Ind a in Council (18), where the view of their own 
. High Court was preferred by Benson and Nair JJ. to that of the Bombay 
High Court. The decision of the Privy Council in Maharaval Mohansingji 
v. The Gavernment of Bambsy “4, above referrd to, was relied on in 
E Vyankaji v. Sarajirao Apajirao (5) and was quoted before their Lordships, 
who held that it was not inconsistent with the view they had taken. F 
In this state of divergence of the views of the two High Courts the 
matter went to the Bombay Government once again-Yh 1910 and very 
unfortunately the decisions of ou» High Court doot seem to have been 
brought to their notice. The Legal Rememfbrancer’s opinion given in 
1889, when, as he said, ‘‘there*had never been any decree precisely on 
the point in the Bombay High Court ”, was relied upon by the Govern- 
ment, who invited the attention of th¢ Collectors to that old opinion 
and informed them that in the casef Devasthan allowances certificates 
should be refused: vide Goverment Resolution No. 6733, dated the 
28th July 1910. So on the strength of this Resolution the Collectors at 
present connot but refuse cerfificates in respect of Devasthan cash allow- 
ances, whereas on the Atrength of the two rullings of the Bombay High 
Court, civil Courts.-fefuse to entertain suits without a certificate. 





pales to fight as they choose and not have the benefit of a judicial 
ecision. The interference of the legislature would best settle the matter 
once for all; and meanwhile, at least until the matter goes again before 
our High Court, the Government may regard the matter as not free from 
doubt, and may, since our High Court holds that a certificate is necessary, 
(there being no reason for combating that opinion), direct the Collectors’ 


to grant certificates in sueh cases, as they did when they issued Govern- , 


ment Resolution No. 8718, dated the 17th December 1891, Revenue 
“Department. 


° é be e : 
(12) MiyaVali Ulla v..Suyad Bava, (14) *LeR.8°T, A. 97. Se ia 
Santi` Hiya I.L, R. 22 Bom. 496. Q5) I. L.R. 16 Bom, S ote 
e113) T, L. R 31° Mad? 12, 2 S 3 
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RECENT ENGLISH CASES. 


ADMINISTRATION—Executors—Carrying on tesiator’s business— 
Debts incurred by exccutors—Claim to indemnity in priority to testator’s 
creditors. —The executors of a testator who for their own benefit carry on 
their testator’s business without any agreement with his creditors, but 
without any interference by them, are not entitled, in priority to such cre- ` 
ditors, to an indemnity out of the estate against debts which the executors 
incur in carrying on the business. Zn re Oxley-Hornby and Sons v. Oxley, 





(30 T. LR. 170) ° -` 


FALSE IMPRISONMENT—/ustification—Arrest of plaintiff for a felony 
—Proof of committal of other felonies—In an action for false imprison- 
ment against a person wees is not a-constable, the defendant, in arder to 
succeed, must prove that e particular felony for which the plaintiff was 
imprisoned has in fact been c Spier and the defendant cannot justify 
the imprisonment by proof thatat the time of the plaintiff’s ‘arrest felo- 







-nies had been committed other than that for which he was arrested and 


that the defendant had reasonable and probable cause for suspecting the 
plaintiff of having committed them.— Walters v. W. H. Smith and Son, 
Lid. ( 30 T. L. R. 158 ): ; 
MASTER AND SERVANT—Compensatio? for injuries by accident— 
Accident arising out of and in the course of the employment—Method of 
doing work— Workmen’s Compensation Act, 1906%Q Edw. vii., c. 58) s. 1. 
The applicant’s duty was to stack sacksin a particWar room ina mill, ' 
Along the top of the room there ran a shaft on which\were fastened 
pulleys driven by belting and used for the various require 
employers’ mill. The day before the accident happened the a 
had, for the first time, hoisted bundles of sacks to the top of the stack } 
throwing a rope over the shafting, making one end of the rope fast to a ` 
bundle and then, when the revolving shaft had hauled the bundle to the 
top of the stack, removing it. On the day of the accident, while hoisting 








.a bundle in this way, the applicant’s arm became entangled with the 


shaft and was injured. On a claim for compensation under the Work- 
men’s Compensation Act, 1906, the County Court Judge made an award 
in favour of the applicant, being of opinion that, although the methode 
adopted by the applicant of hoisting the sacks was unwise, it was not 
done for his greater convenience or pleasure or profit, but the better to 
discharge his duty i in the jnterests of the employers. Held, that the 
accident *did not arise out of the applicant’s employment and therefore he 
was oś entitled tœ compensation. Decision of the Court’ of Appeal ( 29 
T. Is. R.”232) affirmed. Plumb v. Cobdew Flour Mills a Lid. 
(30 T. L. R.1274} oy ° e. 
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NEGLIGENCE of servant—Omnibus driven by conductor—Liability 
of employers.—If an omnibus is driven by the conductor, his em- 
ployers are not liable for the consequences of his negligence, in the 
absence of evidence that he was authorized by them to drive the omnibus 
or that the driver was under the necessity of delegating his duties. Ricketts 
v. Thomas Tilling, Ltd., ( 30 T. L. R. 132 ). 

Railway Company—Accident on premises—No hidden 
trap—Extent of company’s obligation.—A railway company is under an 
obligation to the persons who wish to do business with them to take rea- 

sonable care to see that their premises (includingethe approaches to a 
station ) are safe, and in the event of an accident the fact that there is no 
hidden trap upon their premises does not free them from liability. 
Norman v. Great Western Railway Company ( 30 TE R. 241 ). 

Privy CouNnciL—/Judicial Committee—Criminal appeals—Rule of 
practice —The Judicial Committee of the Priyy Council is not in the posi- 
tion of a Court of Criminal Appeal and dées not advise the Crown to 
interfere in a criminal case unless there lYas been a violation of the princi- 
ples of natural justice or a gross violation of the rules of procedure. 
Special leave to appeal from a conviétion for murder refused on the above > 
ground, where it was alleged thatthe jury had been in communication 
during the trial with persons-Who were not their custodians.— Armstrong 
v. The King, ( 30 T. L. 215 ). 



















GLEANINGS. 





A NEW LAW LORD. 


THE supreme appellate tribunal, to which two additional Lords «of 
Appeal in Ordinary were recently appointed, is to be further strength- 
ened by voluntary services of Lord Parmoor. The qualities which enabled 
Sir Alfred Cripps—it is still difficult to write of him without using his old 
j name—to gain so distinguished a place at the Bar should enable him toe 
render the Empire’the mos¢ valuable service as a Law Lord. A member | 
of the Judical Committe of the Privy Council is the occupant of a‘high =~ 
"judicial position’ within the meaning of the Appellate Jurisdiction Act, 
1876, and Lord Parmoor will, it is to be presumed, acquire his eligibility 
to take part in the judicial work of the House of Lords by being appojnfed 
to one of the unpaid positions on the JudicialeCommittee. Lord Haldane, . 
in announcing Lord Parmoor’s public-spiritéd desire to sit as a Law Lord, 
stated that the Imperial Court of Appeal would have, With the “accession 
of Lord Parmoor, a dozen members accustomed to sit in both its divisions. ə 
It has become, indéed, a remarkably strong Court. In addition to the 
e e p 2 
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Six Lords of Appeal in Ordinary—Lord Atkinson, Lord Shaw, Lord 
Moulton, Lord Parker, Lord Dunedin, and Lord Sumner—there are the 
Lord Chancellor, Lord Halsbury, Lord Loreburn, Lord Mersey, Lord 
Kinnear, and Lord Parmoor. There are several other peers who are 
competent to sit. Lord de Villiers has occasionally done so, and Lord 
Alverstone will, it is sincerely hoped, so regain his strength that will 
enable the country to enjoy the benefit of his large store of legal know- 
ledge and experience in the highest Court of the realm.— Exchange. 





be ARMS AND THE LAW. > 


THE recent tragi-comedy of Zabern, where a German subaltérn 
stationed in Alsace-Lorraine held that the honour- of his flag was in 
jeopardy because a cripple had insulted him, reads to us rather like a 

e scene from a Gilbert and Sullivan opera than an incident in real life. But 
when we find this youthful Ffatspur supparted by his colonel, whe de- 
clares a state of siege to exist ahd arrests citizens by the score because the 
civil courts refuse to take cian, the supposed danger to public order, 

Lare vindicated by a high military 

tribunal, one begins to appreciate how\ great is the difference between 
the Prussian and the British conceptions o{ the modern state. There are 
certain great truths about English law which seem almost common-places 
to the student who reads them in Dicey’s clasšig treatise on the Con- 
stitution ; but the Zabern incident reminds us that\\they are common- 
places not accepted by other systems of jurisprudence \In England, of 
course, any persons outraged as the Alsace cobbler and his 
were would have a simple remedy, They would invoke the am 
ordinary civil or criminal courts. An action in tort or an indic 
would lie for the assaults and imprisonments alleged. ‘ Military Law 
in this coutry protects no officer or soldier from answering in the ordinary 
Courts, according to the ordinary rules of law, for any acts he has done. 

There is no special privilege, there are no special Courts, for the trial of 

«civil wrongs alleged to be done in the pursuance of militar}; duty.; Nor l 

does the proclamation of Martial Law, our equivalent for the- coritinenta] am 
declaration of a State of Siege, exclude our‘ Rule of Law ’—the name 
happily chosen for this principle of universal civil jurisdiction. In times e 

of disorder, when the civil courts are unable to sit, millitary tribunals 

may temporarily administer the law and keep the peace—but only when 

no civil tribunal has its doors open (Wolfe Tone’s Case, 1798). And even 

then, after the disordér is over and the public peace is restored, every 
membey of such tribunal must appear in the civil courts to answer for the e 
legality ÖF all acts he has done. It isto be hoped that no extension of 

the modern bureaucratic tendertcy in England will ewer go so far as to 
trench upon this ow well-consecrated right— Exchange, 







` and when both subaltern and colon 


e ~ r . 
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JURISDICTION OVER FOREIGN CORPORATIONS. 


THE decision of the Court of Appeal in the case of Okura v. 
Forbacka Jernverks Aktiebolag, that there is no power to serve a writ 
on the London agent of a foreign corporation where the agent is simply 

“employed to place orders but has no general authority to bind his ‘prin 
cipals, is something of a set back to the trend of recent authorities on the 
subject, and it seems to take away a great deal of the assumed benefit 
conferred by the new Bankruptcy Amendment Act, which gives juris- 
diction (section 8 (4), over all persons ‘carrying on business in England 


e personally or by means of an agent.’ In the Duñlop case (1902) there, 


was a Clear enunciation by the Court of Appeal of the principles which 
govern the question,<and service of a writ was allowed theré on a foreign 
corporation through an agent conducting a material~part of its business— 
i. e., sale instead ofmanufacture—at stall in the Crystal Palace for a period 
of only nine days, it being suffigient, as statéd by Lord Justice Romer, 
that ‘ for a substantial-pe iod of time-busifess should be carried on by a 
foreign corporation at a fixed place of business in this country, through 
some person who there carries onthe corporation’s business as their 
representative and not merely hig-~Own independent business.’ That case 
. was followed by Saccharin Corporation v. Chemische Fabrik von Heyden 
(1911), in which the same Zourt, overruling the Court below, held that a 
foreign corporation may/Se served with a writ here, although they are not 
tenants of any place gf business within the jurisdiction, if the Court is of 
opinion that they fact carry on business at a fixed place in this country 
which may kæ said to be their place of business. Itis true that that de- 
cision yes declared by the-President-of the Court (Lord Justice Vaughan 
Wjlfams) to be on the-border line; but its authority has never been 
questioned, and the line seems to us-to have been pushed back by the 
present decision, which is based on an earlier judgment of the Court in 
Grant v. <.nderson (1892), in which it was held that the mere employ- 
ment of an agent in England who had power to collect orders for the firm 
on commission, but who had no power to accept or reject such orders, , 
, was not “carrying, on business.’ In the present case tke defendants 
employed a person as their agent who had acted for themin that capa- 
*city for the past fourteen years, and his duty was to place orders, 
though he could not, without instructions from his principals, bind them 
in any way. Lord Justice Buckley thought that that was only ‘doing 
business through an intermediary,’ but that is rather a fine distinctién te 
make when once it is admitted that the doing of an¥ material part of the 
business here is sufficient to constitute a ‘ carrying op business’, within 
the Rules regulating the service of process. That was the terfdenay of 
the later authoritiesand.it-is wafortunate that it should now, have been 
interrupted to the disadvantage of business firms hete entering into 
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contracts with foreign corporations through their permanent récognised 
agents.— Exchange. 





REVIEWS. 


The Indian Decisions ( Old Series). CALCUTTA. Vols. 5 and 6, Published 
by T. A. VENKASAWMY Row and T.S. KrisHnasawmy Row. 
Mapras: The Law Printing House, 11 Mount Road. 1913. Roy. 
8vo. Pages xxii and 1403 ; xviii and 815. Price Rs. 7 each. 

“Tie, I Indian Decisions ( Old Series). MADRAS. Vol. 3. Printed and 
published as abové. 1913. Roy. 8vo. Pages xxii and 1183. Price Rs. 7.> 
THE i8sye of the Volumes of this series in rapid succession indicates 

a high rate of.speed: ‘he promise made in its inception by the 

organisers to publish‘one volume a fortnight sounded fantastic at the time ; 

-  butit has come to be trve. The Volumes 5 and 6 reproduce Vols. 10 
to 13 of the Calcutta series: while Vols. 8 to 13 of Madras series are 
compressed in the present Volume 3. The-publishers deserve to be 
congratulated upon placing a cheap and handy reprint of J. L. Rs. at thie 
service of the. profession. 













The Dekkhan Agriculturisis’ Relief Act (XVII of 1879 ). - By GOPALDAS 
JHAMATMAL ADVANI, Pleader.e KARACHI: The Sind Gazette Press. 
1913. Roy. 8vo. Pages xx and 321. 
RECENTLY quite a number of decisions intexpreting the provisions 

of the Dekkhan Agriculturists’ Relief Act, which few extends to the 

whole of this Presidency inclusive of the province of Si have been 
given. These decisions have been utilised in Preparing ace eae 
annotations, which are concise and: arranged in the order o% the 
phraseology of the sections. The notifications and rules promulgate 

under the Act are grouped together in the Appendix. We have in this œ 

book an up-to-date edition of the Act. 





MISCELLANY. 
ox 
° : LAWYERS’ GOODFELLOWSBIP. ; 
e ‘Tis well-to see good lawyers meet, Yet layman vainly look for war 
With genial warmth and kindly feeling, When battles in the courts are ended, ° 
Forgetting victory or defeat, They cannot know how closely are 
The best that’s in their lives revealing. The lives of fighting counsel blended, 
: When, Honor’ s bonds, like golden chords, All of a knightly brotherhood, 
7 The lives of courteons men are linking, `’ And knowing common cares and trials, 
Good fellowship delight affords : Beset with cases bad and good, 
And lends enjoyment to ' heir thinking, And schooled in common self-denials, 
Lhough wérds may pterce like barbs ofsteel, They’re jolly fe'lows when they meet 
bg And lawyers rage in moods defiant, e > With manly.heagts and friendly feeling, 
And each sincerely sey and feel And make their commonjoys complete. 
He'd like tqlick the other’s client, The-best that’s in their lives yevealing-~Exe 
. . e . , 


o ja 


a 
Bombay Law Reporter. 


15th March, 1914. 





A PEEP'INTO THE LEGAL HISTORY OF BOMBAY. ° œ 





A Unique Incident of 1829. ` 





In the year 1829, a uniqug incident occurred in Bombay, which was 
unprecedented and is unparalleled in her/egal history. In that year, the 
` Supreme Court of Bombay had ceased tó exist for some time, because Sir 
John Peter Grant, the then sole surviving Judge of the Supreme Court, on 
disputes having arisen between hiñ and the Government of Bombay, left 
Boinbay for England after declaring that the Supreme Court had ceased 
to havé any existence. oat penta tele) 
The late Supreme Court of Bombay was erected and constituted by 
‘the Letters Patent of King George IV., dated the 8th December 1823. It 
“was erected in pursuance of an Act of Parliament, be-. 
ing 4 Geo. IV., c. 71, which empowered His Majesty 
_ King Ggøfge IV. to constitute, by his Charter or Letters Patent, under the 
` Great Seal of Great Britain, a Court of Record for Bombay to be styled 
the Supreme Court of Judicature, in place and stead of the Recorder’s 
- Cout which was then in existence. The Supreme Court only lasted for 
about thirty nine years, because in the year 1862, it was superseded bythe =, 
present High Court, which was established by the Letters Patent of Queen 
Victoria, bearing date the 26th June 1862, granted in pursuance of an Act 
. of Parliament, being 24 & 25 Vic. c. tog. The Supreme Court was i 
composed of three Judges, one Chief Justice and two puisne J ustices, and it, 
* was a Court of original jurisdiction only, having no appellate jurisdiction. = 
The King Georgé IV. by the said Letters Patent of 1823 constituted ' 
= ` and appointed Sir Edward West, tlien Recorder of Bombay, to bë the first ` 
Chief Justice of the Suprèine Court, and Sit Ralph Rice, then Recorder of 
Prince of Wales’ Island, and Sir Charles, Harcourt Cliaittberg to be the + 
» first puisné Justices thereof. Sir RaipH Rice, who was the senior, puisne 
justiée, résignéd his office ih November 1827, and Sir C. H~Chamibers 
> pecaitié thé seriior puishe Justigé in his place, and ;Sir John Peter Grant œ 


was by Letters Patent appointed junior puisne J usti#e, afd he took his 









Supreme Cour 
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seat as such at Bombay on the gth of February 1828. Thus Mr. Justice 
Grant was the fourth Judge of the Supreme Court. Sir Edward West, the 
Chief Justice, died on the 18th of August 1828, leaving only two Judges of the 
Supreme Court, viz., Mr. Justice Chambers and Mr. Justice Grant. Within 
a very short. time after the death of Sir Edward West, disputes and 
differences arose between the Government of Bombay andthe two sur- 
viving Judges of the Supreme Court. These disputes arose out of the issue 
of two writs of habeas corpus by the Supreme’ Court in the cases of Moro 
Ragonath and Bappoo Gunness. The circumstances under which the said 
writs were issued and the objections raised thereto are given hereunder oo 
e The first case was that of one Moro Ragonath,. who -was fourteen . 
years Old and who was in the custody’ of his grandfather, Pandurang Ram- 
Ce ee ee ‘chunder Dumdurre, at Poona. Moro Ragonath was 
` placed under the custody of his grandfather as his ward 
under an order of Mr. Jahan Andrew Dunlop, a provincial Magistrate at 
Poona. ‘On the 25th August 8§28, an application was made by one Dinker 
to Mr. Justice Grant in his chatnbers, for the issue of a writ of kabeas 
corpus against Pandurang, directlug him to bring the body of Moro 
Ragonath inthe Court. The application was. opposed by thé Adyo- 
cate General, on the ,ground that Pandurang and’ Moro Ragonath 
were natives, residing-at Poona; and ‘wot “dmenable ` to the’ jiris. 
_diction of the Supreme Court. The grantingof.the ‘writ ‘Was | postponed 
for various reasons until the 3oth-of August,\qu which daté'the writ 
. was-issued and it was made returnable on the 134 of September. ‘A 
Teturn “was'made to this writ by Pandurang, stating above circum- 
_Stances under which his grandson ‘was kept in his care and cusiiedy.. Pandu- 
tang further stated that he ‘was'the relation and ‘friend ofthe Ñ shwas, 
that he never in his life had been the servant of the English Gover Sa 
_Orof the English,. and that at the time’ the East India Compatiy took ® 
Poona they gave him word that he should live without fear or molestation. 
This return was held by the Court insufficient 
of September ordered that a writ of alias 
returnable on the roth of Octolier. ` Pendin 


of this writ, another similar case ‘was breught forward before the 







__by the Concan, and 
- he was placed ih the jail at “Thannah. On an 
urt issued a wiit ‘of 
abedisecarp sting t jailor of the jail at Thannah to prodtice 
. the body of Bappoo Gunness before the Court.” The writ was. issued’ on 
, the: 10th Septémber 1828, ahd.was made 1Sturmablé ort the roth September. 


~ 
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Azreturm-to this writ was made. by.-the jailor that. Bappoo - Guinness was. a 
prisoner’in-his custody under the circumstances set forth above, but hé- 
didnot produce the hody..of : the- prisoner before the Supreme Court as. 
directed. by. -the.writ.. That-being so, the learned Judges would not suffer. 
the return: to be read, and directed.an attachment.on the 19th September 
to‘issitie against the jailor,.--On-the. 26th September, that-attachment was 
set.aside.on thé application of: the. Advacate General, because Bappao 
Gunness.was,brought-in Court on that day: The jailor was. made to pay 
the.costs, and his -return was read and held insufficient, because the 
„authority of the Adawlat Court of the N orthern Congan to imprison Bappao- 
Gunniegs -was not. stated in the-return. Four days’ time was-allowed-to ° 
amend the return’ by stating that. authority, and the-prisoner in. the 
meantime. was.committed to the jail in Bombay. The. Teturn was -not 
amended. within that.time, the Advocate General informing the Court that. 
the reason why it had not been amended way because. the Government 
would:not suffer the authority ôf the provisicial Courts to be questioned 
by the Supreme Court; and: Bappoo Gaymess Was) therefore, ischonged 
from.custody.. .. ` 

¿This action of the Supreme: Cour An discharging Bappoo. ‘Gunness R 
custody, because.the return did pot specifically set forth the authority of 
the. Adawlut Cofirt, must have irritated the Government. 
. considerably As appeared from the attitude taken up by the 
Government subsequen o the discharge. The whole contention of the. 
Government was, t it was not necessary to set forth the said authority 
in the return, bethat the Supreme Court was bound to take judicial notice 
st case. of Moro Ragònath was still pending in. the Supreme 






< 


“athe Crisis, 





he rged from the custody, and the Government seemed tò have resolved not 
ta give.any.assistance. to. the Supreme Court in that case, Before, however, 
placing themselves in, open defiance.of the.Court, the Government wrote â, 
private letter to it. The letter was written with apologies, as the Govern: 
ment-were conscious: that, in writing a. private letter to the Judges in-rela- 


tion to a matter pending. before them, they were nol: acting tightly, -e oe 


- _ The letter-of the, Government of Bombay to thie J udges, . which . was 
rer the 3rd day. of October :1828; ran. Las follows: =- = a3 : 
172 14 Honourable Sirs,: - pest eS wd ee ai een ede z 
;.. “Weare quite aware. that . we : ae upon. ordinary: forms in: 
addressing this letter .to.you; but. the. citcumstances. under. which. WẸ. 
< _are placed will, we trust; .fustify-: this . departure . from: 
Goveiont J henee, usage, andour knowledge of your private and: ‘public chas. 
racters-lead. us to:hope, that what. we state will be received i in. that. spirit, 
in-which it. is written ; cand that notwithstanding your strict obligations to 
fulfil. te iof. your 'highand sacred dia as British Jvdges, yoa will, on 
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this extraordinary occasion, deem yourselves at liberty to-consider as much 
the objects, as the rules of the Court over which you preside;. and - view-. 
ing the intention of the Legislature in its institution, as directed to the 
aid and support of the Government intrusted with the administration ‘of 
this Presidency, you will, for a short period, beinduced by your representa- 
tions to abstain from any acts (however legal you may deem. them) which, 

_ under the measures, we have felt ourselves compelled to.take, and which - 
we deem essential to the interests committed to our charge, must have 
the effect of producing open collision between our authority and 
«ours, and by doing sa, not only diminish that respect in the native. , 

° ° population of this country, which it is so essential to both to- maintain, 
but seriously to.weaken, by. a supposed division in our internal rule, those 
impressions on the minds of our native subjects, the existence of which is 

= indispensable to the peace, prosperity* and permanence of the Indian 
“Empire. This conclusion refers toa variety of circumstances which we. 
are equally forbid from explaining as you dre from attending to such ex- 
planation; but we deem it a to state our conviction-of the truth 

of what we have asserted, expecting that it may have some weight with 
you as connected with the preservation of that strength in the Govern- 
ment which, in all our territories, and particularly those we have so re- 
cently acquired, is the chief, if not the only Power we possess for main- 
taining that general peace, on the continuanc& of which the means of 
good rule, and of administering law under any form, must always-depend. 
“2, In consequence of recent proceedings in thesQupreme Court, in 








no further legal proceedings be admitted in the case of Moro Ragopath; 
and that no returns be made to any writs of habeas corpus of a simi 
nature to those recently issued and directed to any officers of the provin- 


A cial Courts, or to any of our native subjects not residing in the island of 


Bombay. 
‘3, We are quite sensible of the deep responsibility: we incur by 
- _. these measures, but must look for our justification in the necessity of our 


. Situation. The grounds upon which we act have exclusive reference to 
considerations of civil government and of state policy ; but.as our resolution , 

cannot be altered until we receive the commands of those high authori- 

ties to which we are subject, we inform you of them;-and we do most 

anxiously hope, that the considerations we have before stated may lead 

* you to limit yourselves to those protests and appeals against our conduct 

in the.cases specified, that you may deem it your duty te make, as any 

other, conduct must, for reasons already stated, prove. deeply- injurious te 

e the public interests, and can, under the resolution taken and avowed by 

Government, “produce no result fayourable either to the immediate ot 
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future establishment of the extended jurisdiction you have claimed. A 
very short period will elapse before an, answer is received to the full and 
urgent reference we have made upon this subject; and we must again 
express our hope, that even the obligations under which we are sensible 
you act, are. not so imperative as to impel you to proceedings which. the 
Government:has thus explicitly stated its resolution to oppose. 
« We have the honour to be, etc., etc.” 
This letter was addressed to Sir C. H. Chambers and Sir John Peter 
Grant, the then Judges of the Supreme Court; and it was signed by four 
epersons, viz, John Malcolm, the Governor, T. Bradford, Lieutenant- 
General, Commander of the Forces, J. J. Sparrow and John Romer, the 
second and third members of the Council. 
The learned: Judges of the Supreme Court seemed to have takena 
very great umbrage at the condutt of the Government in addressing a 
private letter to them in ą matter which was judicially 
pending before their Lofdships. Onthe 6th October, 
i.e., three days after the date of the Fettet, when the Supreme Court was 
assembled for the despatch of its ju icial business, Sir C. H. Chambers, 
the senior Judge, caused this letter £0 be read to the Court by the Clerk 
of the Crown, after which both th. Judges concurring in opinion regarding 
the form and the substance ofthe communication, the Court directed that 
ld inform the Chief Secretary to the Govern. 
nent y; by letter, that the said letter had been received 
and that the Judgeg could take no notice thereof. 
It was the~intention of both the Judges to have laid before His 
Majesty iyan humble petition, the circumstances above set forth, com- 
plaining against the conduct of the Government in addressing the said 
stter. to them; but, while a petition to the above effect was preparing to 
be transmitted to England, the senior Judge, SirCharles Harcourt Cham- 
pers, then acting as Chief Justice of the Supreme Court, suddenly died on 
the 13th October-1828, leaving his colleague Sir John Peter Grant, the sole 
surviving. Judge of the Supreme Court. 
Sir John Peter Grant, therefore, presented the petition alone to His’ 


Fate of the Letter. 





Majesty. - The petition set forth all the facts stated adove, andthe , 


petitioner most-dutifully and submissively besought His 
Majesty’s royal protection “ against what he and his 
colleague agreed in -considering a most unconstitutional and criminal 
attempt on the part of those armed- with the whole power, civil and 


*@Grant’s. Petition: 


military, of the Presidency, to approach the Supreme Court of Judicature » 


within the same, not by their humble- petition, or by motion, by 
themselves or their counsel, in open Court, the only ways in ‘gltich the 
law, for the wisest purposes, permitted, His Majesty’s Judges tó be 
addressed, . but by means of such | covert and . private 
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communication, as. was strictly forbidden by the..forms. 'reared-:by: 
the wisdom of ages, for the intrenching their persons against the.danger- 
‘and.even the pollution of undue solicitation or: menace, and this for the. 
declared purpose of inducing.the Judges, notwithstanding their most sacred: 
obligations to God, to the King, and to themselves, to refuse to-administer- 
justice according to what they should deem to. bé law, in compliance-with’ 
such:notions as those who had thus approached them might from time to 
time entertain of what they should call state policy.” 

' The petition then proceeded at considerable length to ie the 
motives that influenced the petitioner and his colleague during these.. 


y proceedings to impugn the conduct of the Governor and Council, and- të 


show the benefit of the Supreme Court having the power to issue the writ 
of habeas corpus ittthe manner they claimed. The petition ultimately 
prayed, that it might therefore please*His Majesty to take the premises 
into his Royal and most gracious consideration, and to give such commands 
concerning the same as to His “Majesty’ s Royal: wisdom should seem teet, 
for the due vindication and prote tion of the dignity and lawful authority 
of His Majesty’s Supreme Court of\udicature at Bombay. 

His Majesty referred the matter this petition to the Lords of the 
Bary Council for their investigation ‘and opinion. Before the Privy. 
Council, Mr. Denman, cownsel for the petitioner, was 
proceeding to comment on ‘the terms of the letter. of 
the Governor and Council to the Judges, but the Loxd Chancellor stopped 
him from doing so, observing :—“ What we have met 
tain the jurisdiction of the Saprene Court of Bombay. object is the 
discussion of what their power is.’ a 

-Very elaborate arguments on both sides were adiresied before the. 
Privy Council, counsel for the petitioner contending: ‘that the Supren q 
Court had jurisdiction to issue the writs of habeas corpus in question, and 
counsel for the East India Company contending that they -had- not that 
power.’ The petition was argued before the Privy: Council in May: 1829, 
. and their Lordships pronounced their opinion on it without ` giving any 
* feasons-in support of their judgment. The opinion andthe- report of the 
e Privy Council, which was affirmed by His- Majesty; was as’ -follows*<-- 

= a. That- the writs of habeas corpus ‘were raid alg issued in the twoe 
cases referred to in the petition. j 

"2; That the Supreme Court had no power or authority ‘to issue ‘a writ 
of: ‘habeas corpus, except when directed either -to a person resident witbiñ 
those Igcal limits wlferein such Court had a general jurisdiction, or to"a 
person, out’ of such local mits, who was ‘personally subject to, the’ ivil 
and erintinal juriédiction of the Supreme Court. - i aes 

3. That the Supreme Court had no power or authority toi issue ¿ a Writ 
of habeas corpus fo the goler or offic Ę1of a native Court as such ‘Office, 


nm, 


Fate of the Petition. 
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RECENT ENGLISH CASES. 

INTERNATIONAL Law—Diflomatic A gent—Privilege—Weaiver— 
Diplomatic Privileges Act, 1708 (7 Anne, c. 12)}—Company—Auditors— 
Duties—Legal Knowledge-—Balance-Sheet—Ultra vires Payments. Both 
under the common law and under the Diplomatic Privileges Act, 1708, a 
diplomatic agent accredited to the Crown by a foreign state is absolutely 
privileged from being sued in the English Courts and any writ issued 
against him is absolutgly null and void. This diplomatic privilege can be 
èn arveu, ir atgal], only with full knowledge of the party’s rights and (sembley 
with the sanct¥on of his Sovereign or (if he is of inferior rank to a minister 
plenipotentiary) Mais official superior. Except in cases like Taylor v.. Best, 
(1854) 14 C. B. 487, ere the agent isemerely joined as a formal defen- 

dant, it is doubtful if any ch waiver is possible. 

Company auditors are 4X bound to* know or make  theniselves 
acquainted with their duties Qunder the Company’s articles and 
under the Companies Acts f the time being in force, and if 
the audited’ balance-sheets do n&t shew the true financia! condi- 
tion of the company, and damage 1S\ thereby occasioned, the onus is 
on the auditors to shew that this damage is not the result of any breach 
of duty on their part. Auditors are prima fatwgje responsible for ultra vires 
payments made on the faith of their balance-she Wi but whether and to 
what extent they are responsible for not discovering and calling attention 
to the illegality of payments made prior to the audit ust depend on the 
special circumstances of each case. The payment of a COlamission for 
placing shares was authorized by the company’s memorandum ant aboard 
resolution. In reliance on the memorandum and resolution the atlrsigrs 
passed certain payments for the commission in their balance-sheet without 
discovering and drawing attention to the fact that they were not autho. ~ 
rized by Table A (1906), by which in default of articles the company was 
regulated :—/Ze/d, in the special circumstances, that the auditors were 
‘not liable for this omission. A solicitor who became a director three 
months after the incorporation of the company was subsequently paid 
certain sums for agreed costs of incorporation and other sums for costs, 
rent of office, and clerical assistance. These payments were confirmed ab 
such by boards of which the solicitor was a member. The auditors passed 
these payments in their balance-sheet without discovering, appreciating, 
“and drawing attentign to the fact that as there was no power under Table 

A (1906) for a director to corftract with the company, the solicitor could 
not charge profit costs, so that the payments to him were pro tanto un- 
authorized :— Held, in the special circumstances, that the auditors were 
~not liable. + Zn ze Republic of Bolivia *Exploratio® Syndicate, Limited, 
(19141 Çh. 139), 0, os ° 
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the Sirens Court having no power to discharge persons imprisoned 
under the authority. of.a native Court. 

4. That the Supreme Court was bound to notice the jurisdiction of 
the native- Court, without having the same specially set forth 4 in the 
return. to.a writ.of habeas corpus. : 

- Before this-decision had been tee the dispute between “the 
‘Government and Sir John Peter Grant assumed a very grave aspect. © No 
euch Court closed. return having beén made on the roth: October 1828 

- to the writ of habeas corpus directed to Pandoorung 
_Ramchunder, a pluries habeas corpus was ordered to’ issue by ‘the ‘Court, s 
” returnable immediately, and marked in the penalty of RÆ 
this -writ also no return was made; and on the 2 3rd Fe 
Justice’ Grant ordered an attachment to issue agaj 
that it should be directed to the Governor and Gesincil, in order that they- 
might execute it by such person or persons 9f'they might depute for that 
“purpose ; his Lordship also directed a lett, to be sent at the same time to 
‘the Secretary of the Government to exp/Ain the reasons of the Couit acting 
“in this manner, and enclosing copiesy6f the affidavits and proceedings in 
the’ ¢ase.*--Upon the receipt of thisfetter and writ, the Secretary replied, 
“that it was the: intention of té Government toe persist in the line of 
-conduct. expressed’ in’ the Jétter of the 3rd October 1828, until they 
- received’ ‘orders from - the¥f superiors in England. “After this reply, Sir 
John Peter Grant, on fhe rst of April 1829, declared that the Supreme 
- Court had ceased {f exist on all its sides, and that he would perform none 
“of the functions Of a Judge until the Court had received an assurance that 
fy would be respected, and its process obeyed, and rendéred 
l-by ‘the Gavernment of the ‘Presidency.’ For ‘some ‘time, 
Tefore, in 1829 the Supreme Court was not ‘in existence in Bombay, in 
-the sense that there was no Judge of that Court, the sole surviving J udge 
- Mr: Justice’ Grant having left Bombay for England after making his 
_ aforesaid declaration. 

Some time after the departure of Sir John Peter Grant, a subscription, 
was raised by the inhabitants of Bombay and out of this public subscription, 
“Grant Portrait, a large magnificent full-sized portrait of his Lordship, 

which is now on the wall of the Sessions -Hall of the 
“present High Court premises, to the left of the entrance by the 


‘main door, was painted. He remained a Judge of the Supreme Caurt ‘for 
“one year, one month and twenty-one days. 
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RAiLwAy— Carriage of ‘Goods—-Special Contract—“Owner’s risk” — 
“ Non-delivery of any consignment"—Non-delivery of Part of Consign- 
ment. The plaintiff delivered a consignment of goods to the defendants for 
carriage on their railway, at a reduced rate, upon the terms of a contract 
signed by him, which provided that the defendants should be relieved 
from “‘all liability for loss, damage, misdelivery, delay, or detention” unless 
arising from the wilful misconduct of their servants, but not from any’ 
liability they might otherwise incur in the case of “ non-delivery of any 
package or consignment fully and properly addressed,” and that “no 
claim in respect of goods for loss or damage during the transit” should be. 
allowed unless made “within three days after delivery of the goods in 
respect of which the claim is made or, in case of non-delivery of any 
package or co ignment, within fourteen days after despatch.” When 
the consignme arrived at its destination some-óf the goods were missing; 
and the plain) f made a claim,upon the defendants within fourteen days 
after the desp tch of the consignment :—#He/d, that non-delivery of a part 
of a consignment was ‘‘non-delivery” pt the consignment, and not “ loss,” 
within the meaning of the contract,-dnd that the plaintiff was entitled to 
recover damages. Wills v. Great Western Railway Company, [1914] 
1 K: B. 263. a : 










GLEANINGS. 
RIGHT. F PREFERENCE AND ORDINARY SHAREHOLDERS. 
A gee has recently been decided in England by the House of Lords 
whi 


will shew to ordinary shareholders, or in other words, shareholders: 
o hold common stock as distinguished from preference stock, how near 
they have been to the edge of a precipice. The common sense view of 
the situation taken by the House of Lords has saved them from falling- 
over, a result which would have been disastrous to some of these com: 
mon stock holders, and would have seriously complicated innumerablg 
stock transactions. 


There are, ot course, Various kinds of preference stock and of commons 


e stock, and their relation one to the other varies'in different companies; 


but we doubt if, in the majority of cases, there has been any care taken - 
to guard against the possibility of preference shareholders claiming-some `` 


benefit from dividends beyond the rate specified i in the letters Patents arti- 


cles of association or by-laws, as the case may be. ° 

The contention of the preference shareholders in the case referred to 
by our English contemporary, the Law Times, appears in the article from 
that journal which we now giveto our readers, some of whom: may be 
_interesed for clients who hold one or other of -these different kinds’ of 
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Shares. A decision of the House of Lords does not, of course, bind us in 
this country, but in all probability their views would be accepted by the 
courts here. The article is as follows :— i ; 

— &Mr. Justice Sargant’s decision in the recent case of Re National 
Tolephone Company, Limited, 109 L. T. Rep. 389, was that, where prefer- 
ence shareholders are allowed a preferential right either as to dividend at 
a specified rate or in a winding-up, that is a definition of the whole of their 
rights. Any other tight is, in effect, negatived. His-Lordship’s ruling 
was based on the canon of construction which was applied by the Court 
of Appeal in Will v. United Lankat Plantations Company, Limited, « 
107 L.T. Rep. 360, (1912), 2 Ch. 571. And as we ventured to remark 
when commenting upon the decision of the Court of Appeal 
in ‘that case (see 134 L.T. Jour. 131), the strong argument in favour 
of the correctness thereof was that never before had the point there 
dealt with been raised in any reported authority. Although preferential 
dividends formed the subject of the decision in Henry v. Great Northern 
Railway Company, 1 DeG. & J. 606;20-such claim as was made in Witd’s 
case (ubi sup.) was ever suggested. As appears from Palmer’s Company 
Precedents, 11th ed., vol. 1, p. 814, the assumption has always been that 
the appropriation of a preferential dividend at_a specified rate to preference 
shareholders deprived them of the right to any further participation in 
the profits of their company in the absence of anj\direction to the con- 
trary. Exclusion from such right followed, it was cOnceived, as a matter 
of course, not only from the fact of their preferential claim both to divi- 
dend and capital, but also because the payment of a better i 







preference shares. The opinion that we deferentially expressed that tthe 
Court of Appeal, in'reversing the decision of Mr. Justice Joyce in the” 
court of first instance, had come to a right conclusion, has since been 
justified by the decision -of the House of Lords. The holders of 
preference shares were held -to be only entitled to a cumulative A 
preferential dividend of 10 per-cent, per annum, that being the rate that | 
was'fixed by the special resolution under which they were issued—and 
were not entitled to.rank` pari passu with the ordinary shareholders 
against any surplus profits. available for distribution. The supposition 
“seems to.have been that so long-as the ordinary shareholders were 
‘first placed on an‘ equality with the preference shareholders, by having 
appropfiated to them a dividend of the same amount as was receivable 
“by the latter—that is tô say, To.per cent.—then all the shareholders were 
entitled: to have-all the surplus .profits apportioned . pro rata among them.. œo 
But to havè given éffect to that contention would have necessitated over. - 
riding the interpretation that experience shews it has been the custom.to 

place upon the old form of article of association which is commonly adopt. , 
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under which the writing is made. Secondly, if there be but a moderately 
active intent that the signature shall not identify the writer, he will seek 
to modify his conscious habits, which he recognizes as affecting the 
general pictorial appearances of his signature, in so far as he can control 
them, and-deems it necessary to accomplish his object. .Thirdly, if there 
is a strong, positive intent that the written signature shall not identify the 
writer, he will, to the best of his ability and understanding, not only 
endeavor to-write the signature so dissimilar to that of his own usual and 
accustomary automatic hand, that it shall not only be not taken to, be 
his signature, but will even, from its marked similarity to the usual style 

e of signature of another particular person, be taken to have been written ° 
by, that person. 

If the signature "ig however not that of the true name of the writer, it 
must, have. been writter either without, or with the intent to appear to 
dentify itself with some other particular person than.the writer. 

If the signature is not that of the true name of the writer, and hds not 
been-written with the intent to bamade to appear to be the true signature 
of some other particular person, the Weiter will usually deem it to be 
quite unnecessary to attempt to conceal his own conscious automatic 
habits, as he must do when he seeks to disguise his own true name signature. 
He very naturally deems the altered name Will be, of itself, a sufficiently’ 
good disguise for his self-concealment. 

If the signature is not that of the true name the writer, and has 
been written with the intent that it shall appear to be the true name 
signature of some other particular person, then there are ~involved in this 
endeavor all the cumulative difficulties, not only of the convealment of 
all of the conscious and unconscious automatic habits of the trud“writer, 
but of the assumption of those of the same classes of habits which existi 
the genuine signatures of the person simulated. This is a task well-nigh D 
never quite wholly possible of successful accomplishment when subjected 
to the careful analytical examination of an experienced expert, who has 
been provided with the proper.amount of standard writings whereby to 
“determine the various writing habits of the purported signer. 

3 A competent expert learns through experiefice to know what variations 
of any writer’s conscious voluntary, or automatic unconscious habits ‘he, 
may reasonably expect to meet with under any one of the above | 
mentioned possible varying conditions of signature writing. What are 
the habits exhibited by any writer may be learned only through a careful 







© analytica]:- examination of a number of authentic genuine samples, suff- 


ciently large and varied to furnish examples of them: all, and to establish 
the fact that they are truly ‘habits, as distinct’ from merely acci- 
dental occiirrences. Any writing conscipusly made „for the purpose of 
comparison is of but inferior value, except to refute | some claim of the 
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ed. And the.reason for it has been that preference shareholders are 
allowed a dividend that does not vary with the profits yielded each yéa 
by a company’s transactions. Mr. Justice Sargant in Re National - Telé- 
phone Company, Limited, (ubi sup.) referred, it will bé noticed from our re 
port of his judgment, to the decision of Mr. Justice Swinfen Eady (as he 
then was) in Pe Espuela Land and Catile Co., 101 L.T. Rep. 13, (1909), 
2 Ch. 187. But his Lordship did not think, that the learned judge intended 
to lay down any absolute canon of construction. Ifhe did so, however, 
it is now completely superseded. In the earlier editions of Sir Francis 
Palmer’s work, the article suggested as a precedept merely provided that 
* the surplus profits (or the residue of the surplus profits) should be divided® 
-among the members in proportion to the nominal amount of the capital 
(or the number of shares) held by them respectively. Notwithstanding the 
generally accepted meaning of that provision, the learned author has 
recognised that it might easily be open to misconception. Accordingly, 
express words negativing the rfghts of preference shareholders to partici- 
pate in further profits now appear in the form in the Company Precedents, 
in order, as is stated in a note thereto, to preclude any question on 
the point. This is an infinitely superior course to pursue, For it 
entirely prevents any false hopes being raised in the minds of applicants for 
“preference shares who naturally enough may be profoundly ignorant of 
the decision which has mow been pronounced by the House of Lords. 
Anything to avoid the’possibility of intending shareholders being misled 
should invariably /be laid hold of as the just and proper system.”— 
Exchange. 










LOGICAL ANALYSIS OF SUBSCRIBED SIGNATURES. 


EvERY signature, which is subscribed, must be either of the true 
name, or not of the true name of the writer. 

If the signature is of the true name of the writer it must have been 
written either with, or not with the intent to thereby indentify the writer. 
If the signature is of the true name, written with the intent to identify 

the writer, it will have no conscious or voluntary variation from the usual 
and customary manner or style of signature, automatically natural to the ° 
° writer under the conditions under which the signature is written. To - 
make it otherwise would be but to surely defeat the very intent of : 

the signer. E 

If the signature is that of the true nameg but iş not nition with the 
intent that it shall identify the writer, it may be.written in one of the three 
following ways: Firstly, if there be simply an absence of ant ‘active 
intent that it shall identify the writer, the signature, will be automatitally 
written in the usual ‘and customary style natural under the circumstances 
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THE FINAL SOURCE OF BRITISH JUSTICE, 


WHATEVER the legitimate desires of the self-governing dominions 
for restricting the right of the appeal to the King in Council, there can be 
no doubt that the power of the King to grant of his grace a_ special leave 
to appeal to himself from a criminal judgment of any Court in the Empire 
is one of the great pillars of British justice. Six months-ago the Judicial 
Committ: e quashed a conviction for murder which had been upheld by a 
High Court in India, and prevented a very grave miscarriage. of) justice 
(Vaithinatha Pillai v. The King Emperor), and more recently it has been 
called upon to quash @ criminal judgment which was passed in circums, 

* stances that offend against the first principles of our law, and which, if 
left undisturbed, would have done grievous wrong. The appeal ( Lanier 
v. The King ) was brought from a judgment of the Supreme Court of the 
Seychelles, which had convicted the ‘appellant of the embezzlement of 
moneys entrusted to him as guardian of a minor, and sentenced him to 
eighteen months’ imprisonment. An appeal lies from the Court to the 
Supreme Court of Mauritius in a criminal.case where the penalty imposed 
is of two years’ imprisonment or more, but as the Judge had refused to 
increase the sentence so as to make it appealable, the only means for relief 
open to the convicted man was the King’s-grace. It is only in extreme 
cases, where the principles of natural justice appear to be infringed, that 
the Privy Council will interfere with a penal judgment, but here the Board 
‘was SO impressed with the wrong which had been dore that they gave the 
appellant costs against the Crown, following the precede laid down in 
the case of Zn re Johnson (1900), where it was held that therown should ` 
be treated as any other litigant in regard to costs of appeals. T appel- 
lant had, it is true, mixed trust moneys with his} own business ca ital, 
but when called upon by the family council of the insured to adjust thre 
accounts, he had straightway done so. His conduct at most: justified only 
civil proceedings, and yet he was subsequently prosecuted at the instance 
of. the acting Chief Judge of the colony, who, though he had been presi- 
dent of the family council, yet tried the case and passed the sentence. 

° There was an additional circumstance of oppression in the case in that the \ 

. Judge refused to adjourn the trial so that the Accused might be assisted by 
counsel. The whole conduct of the prosecutor, indeed, was opposed. te 
the spirit of British justice ; and the powers of the King to secure fully 
for his individual subjects, however remote from the centre. of the realm, 
the application of that spirit is one of the blessings of British citizenship. 
—The Law Journal, « = 
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writer. The only standards of full value are such as were not made at all 
for that special purpose, but were made under as similar conditions as 
possible as to time, manner and purpose as is presumed to have been that 
of the questioned writing. 

As the proper and legitimate purpose of a signature subscribed’ to a 
document is to authenticate it, and to indentify the writer, it is not to he 
expected that any one other than a person signing-his own true name will 
„willfully venture to materially alter the usual and ‘accustomary general 
pictorial appearance of that signature, for that one alone would be compe: 
tent to successfully establish the fact that the signature was indeed; genu- 
ine. For any one else to thus willfully raise the doubt would be but.to 
surely defeat, the very purpose of making the signature. 

A well grounded valid opinion of the genuineness of any questioned 

signature may be based upon the following axioms. Every one who has 
practiced writing long enough to do so automatically, having the mind 
intent upon the subject matter, and not atall upon the writing itself, has 
inevitably acquired certain writing habits. Many of these will be common 
to other writers. A few will be unconimon, and perchance some special 
habit may ever be peculiar to the individual alone. Many of the . habits 
‘being voluntary and conscious fes, are subject to more or less immediate 
control of the will. There vill however be many other habits, which.do 
not materially affect the feneral pictorial appearance of the writing, and 
are quite involuntary. nd unconscious. They cannot therefore be modified 
immediately at will. They can be changed only gradually, through ,the 
formation of wéw habits which displace the former ones. 
o samples of genuine free-hand writing are ever exactly fac- 
simile’of each other in all respects. They may appear as much alike on 
al inspection, as any two peas grown in the same pod,.but, like the 
peas, they can always be differentiated from each other on .careful ex. 
amination. Tne relative value of points of similarity or dissimilarity differ 
very greatly.“ All writing in order to be readable, must conform in many 
respects to the commonly accepted conventional type. 

If in a questioned writing there is a persistent reappearance : of very’ 
many ofthe habits ofthe estandards, especially if they are.of.the in- 
voluntary automatic variety, which do not materially affect the general 
‘pictorial appearance, or.is a singular habit of this standard, if such there 
be, and if also these are supplemented. by a like persistent absence of 
other habits, very common to writers in general, or which are incongrudus 
with those of the standards, then the cumulative evidence of sucha series 
of coincidences .will fully warrant the opinion that they, taken together, 
cannot be due toany accidental chance, but, beyond any reasonabje*doubt, 
-must be due only to the one cause of haying had the, same origin, that is 
of having been written by one-and the same hand .—Exehange. 
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to the Presidency towns and Karachi and Rangoon. In the Civil Pro- 
cedure Code of 1908, the provisions relating to arbitration have been 
relegated to'a schedule. For, the Legislature intends at no distant date. 
to‘consblidate the law prevailing in the presidency towns and the mo- 
fussil into one enactment. Inthe mean-while, it is gratifying to note 
that Messes. Thacker, Spink & Co. have brought a new edition of the 
late Mr. Morrison’s annotations on the Act. These annotations have 
been brought up to date. The important modification of the law, intro- 
duced, by the new. Indian Companies Act, in the case of arbitrations to 
which a Compaay i is*a’ party, is noticed. The appendices contain. thee 
provisions of the Givil Procedure Code relating to arbitration; and the 
rules framed under the Act by the High Courts of Calcutta, Bombay and 
Madras, the Chief Courtof Lower Burma, and the Judicial Commissioner 
of Sind. The book on the whole is a reliable and useful guide to the 


provisions of the Indian Arbitration Act. e . 
. MISCELLANY. 





™~ 
N, 
e THE PRIMA FACIE, CASE, 


How pleasing is the prima facie dage 
Bearing the stamp of merit on its\face 

And when a lawyer shows it at its best ` 
Well satisfied, he proudly says “ we rest, 

But like the glassy face of smoothest ice Wa 
Beneath the smiles of spring’s first sunny skies 

Or like the ripest_fruit of fairest skin oe 


i j ‘Tis often poor and treacherous within, N 
° - Oft times its fair career remains uncurbed pS 


The joys of its possessor undisturbed 
And yet in sorrow oft it comes to pass 
Tt falls like a balloon deviod of gas,- 


Fair harbinger of victory begun 
’Tis'not uncanny nor a thing to shun 

And in our hearts it holds an hénored place 
Our dear illusive prima facie case,—Laxchanges, 


ae 
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REVIEWS. 

Mews’ Annual Digest for 1913. By Joun Mews Barrister-at-law 
Lonpon: Sweet and Maxwell, Ltd., 3 Chancery Lane; Stevens 
and Sons, Ltd; r1g9.and 120 Chancery Lane. 1914.. Roy. 8vo. 
Pages xxvi, liz and cols. 512. Price 1 5s. ; 


THIs is the third: annual supplement to the Mews’ Digest of English 
Case-law, in 16 volumes, which is brought up to date, by three more vo- 
lumes. To those who possess that Digest, these canal supplements» are, 
ifidispensably necessary, for they are based on identical classification and 
arrangement. The compiler has given a consolidated table of cases for 
1911 and 1912 for facility of reference. A special noter-up of cases reported 
in (1913), ‘printed on one side of paper and pummed on--the - ornen is 
meant for facilitating the noting-up of cases. 

The Indian Decisions, New Series. Madras Vol. 4. Edited by the 
Lawyer’s Companion Office. Published by T. A. Venkasawmy Row 
and T. S. Krishnasawmy Row, Próprietors, the Law Printihg House, 
Mount Road, Madras. D 8vo. Pages xxii and 1172. Price 
Rs. 7. 


VOLUMES 11 to 13 of 
are re-printed in the 
very useful reprint 
mendable speegke 
charactrise 











e Madras Series in the Indian Law Reports 
resent volume. The energetic publishers of this 
te bringing out the successive volumes with com- 
The printing and the general get-up of the volume 
e neat work turned out by the. Law Printing House at 


4 





lished by T. A. Venkasawmy Rowand T. S. Krishnasawmy Row, Pro- 
prietors, the Law Printing House, Mount Road, Madras. 1914. Roy. 
8vo. Pages vii and cols. 2016. Price Rs, 10. 


VoLuME 8 of this Digest contains titles beginning with ‘ Preliminary l 


objection’ and ending with ‘Ryotwari tenure? Among the noteworthy 
titles embodied in this volume are prescription, principal and agent, 
principal and surety, Privy Council, probate, resjudicata, review, and 
fight of suit. We believe the next volume will complete this Digest., - 
The Indian Arbitration Act (Ix of 1899). By H. N. Morrison, Bar- 
e- . tister-at-law. ‘Second Edition. CALCUTTA: Thacker Spink. & Lo. 

1914, Crown 8vo. Pages ix and 66. Price Rs. 3- -8-0. : 





The Indian Arbitration Act of £899 hasbeen drawh upon the lines of 
the English Arbitration Act (52 & 53 Vic.c. 49). It extends at,present 


p l ; 
Phe All-India Digest, 1811-1911. Civil. By T. V.Sanjrva Row. Pub-* 


e 2 
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marriage with extrem: strictness among its three hundred million 
tollowers and has a Marriage Code of its own in the Canon law. 

In the first of the above mentioned cases, accommodation is possible 
by treating the second marriage as invalid and remarrying the second ` 
wife to another Christian, since the Canon law is recognised by Courts as 
the customary law applicable to Roman Catholics. In the second and 
third cases we shall take the usual converts to Christianity the Shudras 
and outcastes, who form the bulk of the Hindu population and among 
whom marriage is not treated as a sacrament and as indissoluble. In case’ 
of converts from higher castes, among whom, under Brahmanic law 
‘marriage is a sacrament and indissoluble, the complications that would ° 
arise need not be considered at this stage: such conversions are rare and 
among higher Hindu castes polygamy, though legal, is almost unknown. 

I may only point out that where a conflict of laws arises between the 
Brahmanic and Catholic systems, it may be contended with great deal 
of force that the status ante quo should prevail in a country in which’ all 
religious systems are not only tolerated but respected, But where a 
marriage under Hindu law is a compact that can be dissolved at the whim 
of a husband and the wife as long as she remains a Hindu has not such 
facilities for divorce, surely the convert husband (in the second of the 
above cases ) may, after conversion, divorce his junior Hindu wife just as if 
he were a Hindu; his right of divorce cannot become impaired in regard to 
- divorcing his existing Hindu wives by reason of becoming a Christian, 
though it is doubtful whether he can have recourse-to the Indian Divorce Act. 
If this view is sound, why should not a junior Hindu wife (ithe third of 
the cases referred to above) on conversion be entitled to repudiate marri- 
age with her Hindu husband as dissolved, not only by right of CanonJaw 
but by right of natural law, making her stand on her being outside th 
pale of Hinduism an outcaste and on equity? Her position will be all ~“ 
the stronger if she was married before her age of maturity in complete 
ignorance of the significance of marriage. It is a well known principle of 
Anglo-Indian law that in the absence of statute, authoritative ru 
gustom of the parties, the Courts should be guided by “ equity a 
conscience.” Here is a case of conflict of custom versus custom, not 
“covered by custom via media and rule of law, which is eminently fit for 
-= the application of “ equity and good conscience.’’ Soa minister will, it ° 
. may be urged, be on the safe side if he treats the Hindu marriage of the 
girltas æ second wife of her Hindu husband while his first wife was living 
aš dissolved, and remarries ker to a Christian according to Christian 
tights. i° may refer here to the Indian Christian Marriage Act 
(XV of 4872), ss. ,4'and 5, which direct that every marriage between 
. persons, one or both of whom are Christians, shall be solemnized among 
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-POLYGAMOUS CONNECTIONS OF HINDU CONVERTS e 


TO CHRISTIANITY. 





Cf Missionaries are constantly confronted with difficulties in 


regard to converts from Hinduism to Christianity on account of ~ 
‘polygamous connections. Polygamy is recognised as legal among most - 


‘of the Hindu castes ; while Christianity treats a husband’s marriage with 
a woman, while the first marriage subsists and the first wife is living, as 
null.and void, whether the husband bea Christian or not. Apostacy under 
Mahomedan law ¿so facto dissolves the existing marital ties of the 
apostate. But the same re st does not follow from the apostacy of a 
Hindu, so that the R of any one of the members of a polygamous 
family to Christianity will not affect the existing marriages, except in the 


case of repudiatio or desertion of the convert by her husband or his wife: 





who remain 
the Nati 


Au. In the latter case the convert may seek refuge under 
Converts’ Marriage Dissolution Act (XXI of 1866) or under 


the Patine Dispensation (I Car. VII, 12-14) which, as I have shown in- 
my previous notes (vide XII Bom. L. R. Journal, p. 113), may be had- 
“recourse to by converts to Roman Catholicism. But if the convert is not 


deserted or repudiated by the other party to the marriage celebrated 
according to Hindu rites and that other party insists on his or her marital 
rites, neither Act XXI of 1866 nor the Paline law is of any service. 
How then can a convert to Christianity get out of the difficulty in the 
following cases :— e 
(i) where the whole family with polygamous wives become 
converts ; 


(ii) where the husband turns a Christian, but the wiv remain- 


Hindu and insist on their conjugal rights. sS 
(iii) where the husband and the first wife remain Hindu, but the’. 
second wife turns a Christian. 5 ig 


We shall confine ourselves for the present only to conyerts’to, Roman 


Catholicism, which maintains monogamy and indissolubility. of a Chiistian - 
17 - z 
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.the plaintiff, who ultimately became the decree-holder, had’ engaged 
„a  pleader to conduct the suit itself, and the question having 


arisen as to whether the same pleader, without putting in a fresh 


-Vakalatnama, could execute the decree obtained by the plaintiff, 


a reference was made to the High Court, on the following two 


. issues :— 


1. Whether the execution of the darkhasts is a proceeding in the 
original suit within the meaning ofs. 39 of the old Civil Procedure 
Code (Act XIV of 1882)? 


2, Whether the pleader in the originai suit has authority to present ~ 


those darkhasts and to seek the execution of the decree to va they 
relate without filing a fresh Vakalatnama ? 


Both these questions were answered in the affirmative by Fulton Js 
The question regarding the second kind of cases is, however, not 
-covered by any clear ruling of any of the High Courts in India. 


Order III, r. 4 of the New Civil Procedure Code of 1908, correspond- 
ing to s. 39-of the old Civil Procedure Code of 1882, provides that 
the appointment ofa pleader to make or “do, any appearance, application 
or act for any person siall be in writing, ands signed by such person, and 
when accepted by the pleader, shall be filed “jn Court, and shall be 
considered to be in force until al? proceedings in the suit are ended so far 


as regards the client. 
Now, according to the provision in s. 13 of the General Clauses 


Act, the word “ application,” though used in the singular in™this rule 
means and includes “ applications,” whenever necessary. With the.end 
ofthe first Darkhast, it cannot be said that all proceedings, so fara 
regards that client, necessarily came to an end. If at the end 
of the first Darkhast the client’s claim was not fully satisfied, then 


wae 


‘something still remained to be done for the client. Again the 


use of plural in the word “proceedings” is very significant. And 


“this word, and also the word “application,” as interpreted above, are 


. wide enough to include a fresh Darkhast proceeding. Hence 


a pleader, who by one Vakalatnama is appointed to execute a 
particular decree, can file on the authority of the very same Vakalatnama™ 
any number of fresh Darkhasts for executing the same decree, when the 
old Ddrkhasts prove infructuous, 


The same conclusion can pe arrived at by putting the major and 
minor premises, supplied by the High Court ruling in the‘case referred to 
above Insa syllogistic fon eed 
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others by any person who has received episcopal ordination provided that 
the marriage be solemnized according to the rules, rites, ceremonies and 
customs of the Church of which he isa minister. Ifthe words “rules” 
and “customs” go to the essential of a marriage (which appears to be 
meaning of the words), cannot the remarriage of the convert girl be 
protected by the custom of the Catholic Church—though in conflict with 
the Hindu custom-supported by natural law and equity, where the first 
husband cannoz fall back upon an indissoluble marriage and seek refuge 


under the maxim “ Let no man put asunder what God hath joined” 
(Math. XIX, 3) z ‘ 


If Courts be not be able on the present state of the law to concede 
the claims of converts to this-limited extent, recourse may be had to 
legislation without outraging the Hindu sentiment, which may rightly 
claim protection of the rights and obligations of a sacramental indisso- - 
luble marriage, but can have no reason to object to a convert girl seeking 
dissolution of a marriage which a husband may dissolve on any flimsy as 
well as serious ground. 


J. A. SALDANHA. 











VAKALATNAMA IN EXECUTION PROCEEDING. 


der required to file a separate Vakalatnama, with 
eyary fresh Darkhast to execute lhe same decree 1) 





n considering this question here, it is taken for granted that 
1. The Court passing the decree and the Court executing it are one 
and the same, and ; 
2, The decree-holder intends to engage only one pleader throughout, 
With these limitations, the question will have-to be considered with 
respect to the following two kinds of cases, viz.:— - 


1. Case in which a Vakalatnama is put in, in the suit, before’ the 
passing of the decree. d 
. 2. Casein which a Vakalatnama is put in, for the first time, along . 
with the first Darkhast to execute the decree. 

The question regarding the first kind of cases is covered by’ a clear 
authority of the Bombay High Court, in Sqdashiv Ganpatrao v, 
Vithaldas Nanchand(1\, wherein it was* held that “ Applications for 

* execution of the decree are proceedings in the suit. “A . Vakalatnama re- 
mainsin force until all proceedings inthe le sujt are, ended.’ ” In this*case. , 
eter ee (1) 1898 T. L. R. alte. 198, | - * 
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RECENT ENGLISH CASES. 





FALSE IMPRISONMENT—Defence to Action for—Arrest without 
Warrant by Private Individual—Felony for which “Plaintiff arrested not 
committed— Other Felonies committed by some Person other than Plaintiff 
—Reasonable and Probable Cause to suspect Plaintiff of having commitied 
the other Felonies. A private person is justified in arresting another on . 
suspicion of having committed a felony if,and only if, he can shew that 
the particular felony for which he arrested the other was in fact com- 
mitted, and that he had reasonable and probable cause for suspecting the 
other of having committed it. Walters v. W. H. Smith & Son, Limited, 
[1914] 1 K. B. 595. i 5 ; 

Docs—Savage Dog—Dog kept by Daughter in father’s; House— 
Liability of Father for Injuries inflicted by it. A father. allowed his 
daughter, aged seventeen, who resided with him,-to keep in his house a 
dog which he knew to be savage. The dog was her property, and she 
paid for its food and licence out of her earnings. While so kept there it 
attacked and killed a yaluable dog belonging to a third person :-—Held 
that, as the daughter was of a sufficient age to allow of her exercising 
control over her dog, her father was not responsible.for the damage done. 
North v. Wood, [1914] 1 K. B. 629. E i 


MorTGAGE—Clog on Equity of Redemption—Collateral Advantage— 
Whether enforceable after Redemption. There is now no rulein equity a 
mortgagee cannot stipulate in the mortgage deed for a collateral a antage 
to endure beyond redemption, provided that such collateral advantive is 
not either (1) unfair and unconscionable, or (2) in the nature of a penal 
chogging the equity of redemption, or (3) inconsistent with or repugnan. 
to the contractual or equitable right to redeem. Per Viscount Haldane 
L. C.: Semble the equitable doctrine against clogging applies toa floating 

; charge as much as to any other mortgage security. By an agreement dated 
August 24, 1910,a firm of wool-brokers agreed to lend to a company 





. carrying on the business of meat preservers a Sum of 10,000/. at 6 per cent. 


If the interest was punctually paid the loan was not to be called in unti 
September 30, 1915, but the company might pay off at any time on giving 
one calendar month’s notice. The loan was secured by a floating charge 
on the undertaking of the company. The agreement provided that for a 
period of five years from the, date thereof the company should not sell 
sheepskins to any person other than the lenders so long as the latter were 
willingetp buy at the best price offered by any other person and that the 
conipany should pay to the lenders a commission pn all sheepskins sold 

e eo g ao * 
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° Proceedings which can (A) 
All proceedings ina suit are be conducted under ono 
Vakalat, 
_ Applic for execution of a are Proceedingsin the suit. (A) 


decree in a suit 


; Seni : Proseedings which can (A) 
xx Applications for execution are þe conducted under 


of a decree in 2 suit one Vakalat. 
In every suit, that is, from the time a plaint is filed ina civil Court 
up to the time the decree obtained in that suit is fully satisfied through 
‘the Court, there are several stages. The principle underlying the 
* ruling in the case abovesreferred to is, that a Vakalat produced in the suit, ° 
` at any stage, will enable the pleader, appointed to conduct the suit, by 
that Vakalat, to conduct all the remaining proceedings of that suit, till the 
plaintiff's claim awarded by the decree in that suit is fully satisfied, and 
it is perfectly immaterial whether a Vakalat is put in bejore the passing ° 
of the decree or after. ° 


To my mind, this question has arisen only because the several 
Darkhasts for executing one and saine decree are separately numbered by 
the civil Courts, though O. XXY; r. 17 of the Civil Procedure Code which 

-lays down the procedure to’ be followed on receiving a Darkhast does 

not require such Darkhasts to be separately numbered. This is done 
by the civil Courts, only for the convenience of their Record. 

“fact that the civil Courts consider ‘it convenient to 
number the Darkhasts put in from time to time for executing the same 
decree eae cannot legally curtail the authority given to a pleader 
by a particular Vakalatnama. l 

` las nless, therefore there isanything repugnant to the subject or context, 

' anything in the contents of such a Vakalatnama to confine the authority 
given to a pleader to a particular portion of a suit, or to a part.cular stage 
of the proceedings of that suit, a Vakalatnama given and produced before 
the Court, at any stage of the suit, authorises that pleader to conduct all 

i. the remaining proceedings of the suit till their final termination. 







° G. R. OKA. . 
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by the company to any other person. The loan having been paid off by 
the company in January, 1913, in accordance with the agreement, the 
lenders claimed to exercise their option of pre-emption notwithstanding 
the payment of the loan :— Held, that.the stipulation for the option of 
pre-emption formed no part of the mortgage transaction, but was a colla- 
teral contract entered into as a condition of the company obtaining the 
loan; that it was not a clog on the équity of redemption or repugnant to 
the right to redeem; and that the lenders were entitled to an injunction 
restraining the company from selling sheepskins to any person other than 
the lenders in breach of the agreement. G. and ©. Kreglinger v. New : 
” Patagonia Meat and Cold Storage Company, Limited, [ 1914 ] A. C. 25. e 


PERPETUITY—Will—Bequest to maintain Residence-Tadefinile ~T 
Period—Remoteness. A testator by his will appointed his son (the appe- 
llant) and his two granddaughters as executors and trustees, and devised 
a dwelling-house and its contents to the appellant subject to each of his 
said granddaughters being entitled to live therein as a home until she 
married. The will, after other devisés and bequests, bequeathed the 
residue of the estate to the trustegg to be used by them in. maintaining 
the house and premises. It gaye them power to make sales of any real 
estate, the proceeds to be devoted “ to maintain nfy said residence in the 
manner in which it has béen heretofore maintained ;” and it further pro- 
vided that if it should fe necessary to sell the house, the residuary estate 
then remaining wag’to be equally divided among the several pecuniary 
legatees under Lh will :—Held,sathat the trust constituted by the will 
offended agéfinst the perpetuity rule and was void. Kennedy .v. Kennedy, 
[1914] 215. 


PRACTICE—Foreign Corporation—Service of Writ within Jurisdic- ` 
16n—Carrying on Business—Agent in Hngland—No Authority to con 
tract. The defendants were a foreign corporation carrying on business in- ‘ 
Sweden as manufacturers. They employedas their sole agents in the- 
United Kingdom a firm in London who also acted as agents for other firms ` 
and carried on business as merchants on their own account. The agents’ ° 
had no general authority to gnter into contracts \on behalf of the- defend- 
dants, but they obtained orders and submitted them to the defendants for a 
their approval. On being notified by the defendants that they accepted 
the orders the agents signed contracts with the purchasers as agents for 
the defendants. The goods were shipped direct from the defendahts in . s 
Sweden to the purchasers. The agents in some.cases yeceived payment in ° 
London from the purchasers and remitted thé amount to the defendants 
* less their agreed commission :—Ze/d, that the defendants were not éarry- 
ing on their business at the agent’s office in London so as to, be: resident . 
at a place within the jtrisdiction, and that Service of-a’ writ on the agents 


e 
e 
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at their-office was, therefore, not a good service on the defendants 
Okura & Co., Limited v. Forsbacka Jervuerkss Aktiebolag, [1914] 1 K. 
B. 157. 


PRINCIPAL AND AGENT—Sale of Goods—Broker receiving Del 
Credere Commission—Non-per formance of Contract—Solvent Buyer— 
Liability of Broker. A broker who on a sale of goods to an undisclosed 
buyer receives a del credere commission from the seller is not liable to 
pay the seller for the goods if the buyer is solvent but has refused to pay 
for the goods on the ground that the seller has not duly performed the 

e contract. The broker? liable to pay the seller only if, owing to the 
insolvency of the buyer or some other analogous cause, the seller is 
à the nricg from the buyer. Thomas Gabriel & Sons v. 


Churchill & Sim, [1914] 1 





‘Tue wrong of trespass to a man’s house or land trespass guare clausum 


__ jregit) may be committed by any form of entry ; the Wqlightest crossing of 
the boundary is sufficient, as, for instance, the putting of hand through. 


a window or the sitting upon a fence. That is old law, an@_in a modern 


case (Gregory v. Piper [1829]) it was laid down that it is not essential 


that there should be any crossing of the boundary at all, if there WASOme 
physical contact with the aggrieved person’s land—if ‘a single ston 
wrongfully laid by a.man against his neighbour’s wall itis a trespass. 
And what is true of land or houses applies equally to chattels; a wrong 
1s committed if there is, without lawful justification, any direct physical 
interference with a chattel in the possession of another person. Physical 


"interference usually consists in some form of physical contact ; anda 


trespass to chattels is actionable per se without proof of actual damage, 


* So any unauthorised touching or moving ofa chattel is actionable at the 


suit of its possessor even though no harm ensues. Applying these prin-, 
ciples to the case of Standard Developments (Lim.)v. Collins, heard by 
Judge Parry at the Lambeth County Court last week, in which the 
plaintiffs, who were moneylenders, were met with a plea of duress by 
the defendant, who said that he signed the promissory note sued on ‘to 


stop the plaintiffs tinging him up on the telephone at his employer’s 


office,’ it would seem, that the learned judge was well justified in describ- 


ing the action ,confplained òf? as an®‘ electricale trespass.’ To ring 
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the telephone bell at another-person’s house in order to put pressure on 
some person employed there is not only a most offensive thing to do, but 
an insufferable trespass for which, no doubt, substantial damages could be 
recovered by the owner in a proper suit. The case in question went off 
on another point, but some day we shall see a public-spirited telephone 
subscriber creating a new precedent in property law by such an action. 
In the meantime moneylenders and other enterprising duns should be 
wary of adopting these irregular tactics, lest in availing themselves of this 
latest mode of annoyance they should find themselves hoist with their 
own petard by something more than the loss of a dgbt. 





ISSUE OF VENDOR’S FULLY-PAID SHARES. 


AN ‘instance of a conveyancing device, for avoiding the statutory 
prohibition against paid-up shares being succéssful for more than fifty years 
is provided by the case of Hong-Kong & hina Gas Co. v. Glen, tried before 
‘Mr. Justice Sargent last week. The company was actually incorporated 
under the Acts of 1856 and amending“Acts, just before the Companies Act, 


1862, saw the light, but for t present puspose the legislation of 1856 
and of 1862 was held to be systantially idential. In 1862 an agreement 


was entered into between tlie company and Thomas Glen (whose executors . 


are defendants in the action) for the purchase by the company of a 
concession for supplying gas in Hong-Kong. As part of the consideration 
. for the sale of he concession the compony were to allot to Glen 400 
shares of rol- the company’s capital of 20,000/., and were to provide 
4,000/. to eimmediately applied in paying up the 400 shares in full. The 
y also agreed to allot Glen one-fifth of any share capital to be issued 





paying for the shares in full. It was the interpretation of this latter part 
«of the agreement, and the rights and liabilities of the company under it, 
that had to be settled in the action. On several occasions the company’s 
capital was increased, and one-fifth of the shares duly handed to Glen as 
fully paid. Not until after his death (he died in 1900) had the company 
disputed their liability to make over one-fifth of all new capital raised, 
The contention on the part of the company was that the whole of the 
agreement to hand over one-fifth of new shares was void and unenforce- 
able, but Mr. Justice Sargant declined to accede to this view. Hedrew a 
sharp distinction between the obligation to allot new shares and thé obli- 
gation to pay for them out of the company’s coffers. .In the result the” 
company only succeeded in getting a decision in their favour with tespect 
to the paying for the shares. The obligation to allot was.held tòs remain 
good. With respect to finding the cash wherewith to pay for the mew 
18 : ° 


e future, and to provide corresponding sums in cash to be devoted to: 


as 


z . y : p : ‘ a 
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allotments, Mr. Justice Sargant held that it was impossible to distinguish 
the operation of issuing the shares, and at once paying for them out of the 
company’s own funds, from issuing the shares as fully paid. Applying the 
‘meal or malt’ doctrine, no consideration could be discovered for which 
these new allotments (without payment in cash) could be validly made, 
the original services rendered being satisfied by the allotment in 1862 of 
the one-fifth (in fully-paid shares) of the original capital. Any subsequent 
issue of shares would, therefore, have to be paid for by the allottees. 
There may be meal in this judgment for the deceased vendor’s represen- 
e tatives, but it is the company, after all, which will get the malt. 





LIABILITY FOR DEFECTIVE STAIRCASES. 


, QUITE a number of cases have come ‘before the Courts, both in England 
and Scotland, within the last few months on the question how far a land- 
lord of flats or tenement dwellings is liable for injuries sustained by 
persons, usually members of the tenants’ families, on the staircases of 
such dwellings. In some of them the staircases have been inside and in 
others outside the building which contains the flats, though the legal 
principles applicable in the two cases would appear to be exactly the 

same. These principles are founded on the basis that, whilst the 
legal possession of the flats themselves is, of course, vested in the 
tenants, the control of the staircases, as of the halls and passages on which 
they abut, remains in the landlord. The present position of_ the matter 
is anything but clear ; and, having regard to the daily increasing number 
of persons in occupation of flats, the subject has undoubtedly becdme one 
of some importance. 






.What may be described as-the leading case on the question is the de- 
cision of the Court of Appeal in Miller v. Hancock ([1893] 2 Q.B. 177) 
where a landlord was held liable for injuries sustained by a person who 
had business with the tenant of one of the flats, by reason of the defective 

estate of repair of the staircase. The main point urged on this behalf was 

that, the use of the staircase being an easemept of necessity, the well- \ 

* established rule applied that the servient owner (the landlord) was under 
no liability for its maintenance or repair, but that all repairs which might 
‘be required fell on the dominant owner (the tenant). The Court of appeal 
however, refused to accept this view, and held that the rule in question 
‘was only a presumption, that that presumption could be displaced either 
by expréss agreement or by- implication, and that the circumstances 
under which the letting took place, and the enjoyment which the tenants 
had, did displace it. , : i ; 


e pe ` \ 
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In a subsequent case, however, before the same Court—Auggeit v. 
Miers ({1908] 2 K.B. 278; 77 L-J, K.B. 710)—Where the facts were 
distinguishable in an important particular from those of the earlier one, 
the view was pretty clearly expressed that Miller v. Hancock must be 
taken to have been decided on its ‘ special circumstances,’ and not much 
more than a somewhat faint effort was made to conceal the opinion tha 
that case was not well decided. In Huggett v.. Miers the accident had 
happened, not from defective repair, but from the absence of proper 
lighting of the staircase. There was no provision made, inthe tenancy 

. agreements of the various flats, for lighting the staircase at all; but as a 
matter of fact all the lighting arrangements were in the hands of the 
tenants. The decision of the Court was that the landlord was not liable. 
The distinction between the two cases is obvious. In the earlier there 
was a structural defect, and ong in the nature of a ‘trap? The 
staircase was found to have been in a‘ worn and defective condition’. In 
he later, the danger which was incurred by the plaintiff by proceeding 
with his journey was obvious. Scienti non fit injuria. Bearing this in 
mind, the strictures of the Court upon the preceding decision appear 
somewhat unnecessary ; nor is it atall easy to see what’ the ‘ special 
circumstances’ were upor which it is said that „that decision must be 
taken to have been founded. On the contrary, except for the fact that 
the caretaker who attended to the staircase appears to have been select- 
ed and paid by thé tenants, the letting of the different floors or flats in 
the building wa$ quite of the ordinary kind. And inasmuch as a room 
in the building was assigned to him by the landlord, and the staircase 
was foxiid to have remained throughout in the possession and control of 

atter, the fact that the caretaker was in a sense the servant of the 

Aenants would not appear to be important, and, indeed, in the judgments 

in the later case not even a reference is made to it. e 






Two cases ofa very similar nature came before the judges of the 
Court of Session in Scotland during last year. In the earlier, Mellon vy. 


Henderson ([1913] S. C. 1207 ), the facts were, in many respects, almost, 


a repetition of those in Miller v. Hancock. The staircase of a tenement 


dwelling was in so defective a condition that, whilst the wife of one of the « 


tenants was using it, a step, with part of the railing, gave way and she 
was seriously injured. The Court followed the decision of the English 
Court of appeal in Miller's case, and the plaintiff was held entitled. to 
recover damages against the landlord. Hugget v. Miers does not appear 
to have been cited. , 7 ? . 


In the later case, Kennedy v. Shotis Iron Company’([1913] S..C-'1143), 


two adjoining house belonging to the same owners mere connectéd by an e 


a 
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external staircase. Both houses opened upon a landing at the top of the 
stair-case, which afforded means of access to them. Owing to a concealed 
defect one of the railings of the staircase gave way, and achild who was 
about to enter one of the houses met with injury in consequence. The 
defendants were again held to be liable. It will be noticed that in both 
these cases, as in Miller v. Hancock, the defect was in the nature ofa ‘trap.’ 


In England, on the other hand, in two very recent cases, the landlord 

has been held free from liability. In Dobson v. Horsley (30 T. L. R. 148), 

tried before Mr. Justice Ridley and a jury, the child of the tenant of part 

» > ofa house let in rooms was injured by falling down some area steps, which ° 

were dangerous owing to gapsin the railings which protected them. 

The jury, in answer to questions, found that the railings were in a defective 

condition at the time of the accident, but failed to agree as to whether 

e notice of the defect had previously been given to the landlord.“ The case 

is only shortly reported, and no reasons ase’given for the judgment, which 

as already stated, was in favour of the defendant. In their absence it is 

impossible to speak about the decision. with any confidence, but as the 

matter stands according to the report, it Seems difficult to appreciate any 
real distinction between this case and that of Miller v. Hancock. 


This decision was followed by Lucy v. Bawden, tried before Mr. ~ 
Justice Atkin with a jury, and reported in the Zimes.of February 16. In 
this case the plaintiff was the wife of the tenant of oe a tenement 







oa 


house of which the defendant was landlord. The level of the front 
door of the house was a few feet above the street, and t door was 
approached by a flight of steps which passed over an area space at the 
level of the basement. These steps had a low parapet on each si & but 
were without a raised railing or other protection; and the plaintiff } 
sdme way fell off'the steps into the area. The jury, in answer to ques. 
tions, found that she was injured in consequence of the absence of a rail. 
ing, and that the landlord, in failing to provide one, had been guilty of 
„negligence ; but they also found that before the accident she (as well 
asthe defendant) knew of the existence of the defect. On these find- 
. ings the learned judge entered judgment for tke defendant. Heheld that 
although the circumstances raised an implied duty on the part of the land 
lord towards persons using the steps, that duty could not be put higher 
than to provide a reasonably safe access, i.e., to avoid having an approach 
in the nature ofa ‘trap.’ In this case not only was there nothing in that - 
nature, hut the plaintiff kntw of the defect, and had given evidence her 
self that she had complained about it to the landlord’s agent. The danger, 
in fact, Was obvious to anybody, and the case in its facts resembled that 
© of Huggett v..Miers, much mope, than thet of Miller.v. Hancock. There 
was, therefore, nô evidence upon which the jury could find negligence 


wt 


Z 
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against the defendant. It seems difficult to see how this ruling could be 
impugned, 

To summarise the matter, the law seems to stand somewhat as 
follows:—The landlord is bound to furnish a reasonably safe staircase of 
other means of approach, if such means of approach (as is almost always 
the case in flats ) remains under his control. He is liable for all defects of 
repair, at all events unless the danger is patent to everybody. But he is 
not bound, as was said judicially in an analogous case (Powell v. Thorndike 
[1910] r02 L. T. Rep. 600), to provide a staircase up or down which no 


° one could possibly fall, or by the misuse of which by somebody else a e 


person using it could not be hurt. The facts in Lucy v. Bawden appear to 
bring the case exactly within this dictum. How far the ruling would have 
applied if the absence ofa proper railing to the steps had resulted in 
injury to a person (e. g., a child of tender years) unable to exercise 


ordinary judgment or care; e raises another and perhaps a more 
difficult question. 





WOMEN AS SOLICITORS. 


THE Council of the Law Society having defeated in the Courts the 
claim put forward by Miss Bebb that women were’ entitled to be admitted 
as solicitors, one of their number, Mr. J. W. Hills, with the aid of twa 
other solicitors in the House of Commons, Mr. G. H. Radford and Mr 
Worthington Evans, has introduced a Bill to qualify women for admission 
to the Roll” It contains one operating clause in these terms :— 


A weman shall not .be disqualified by sex or marriage for being admitted as a 
solicitor or for acting or practising as a solicitor under the Solicitors Act, 1843, and the 
jos amending the same and the other enactments for the time being in force relating to 
solicitors, 

It will be interesting to learn, when Mr. Hills has an opportunity of 
explaining the provisions of the Bill, not only why it is not to extend to 
Scotland or Ireland, but why, if women are to be admitted to the Jegal 
profession at all, they are to be excluded from the Bar. One would, 
have imagined that it was in the “‘ brawling courts,” to use Tennyson’s 
phrase, that most of the I8aders of the new feminist movement would » 

eseek to finda sphere of activity. And meanwhile Mr. Hills and his 
supporters might consider whether it would not be a prudent and 
instructive thing if, before proceeding with their effort to procure the 
admission of women as solicitors, they waited to acquire some experience 
of them as colleagues in the House of Commons. -° 


PENALTY OR LIQUIDATED DAMAGES? 


It is an old quarrel betweep judicial authorities, as well as between 
Hugans, whether a «provision in a contract that, ‘in tke event of one or 
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other of the parties committing a breach of any of the agreetnents, he 
shall be mulcted in a certain amount, that amount is to be treated as 
‘penalty,’ not recoverable in equity or as ‘liquidated damages,’ which’ 
will be enforced in any Court. And the guenel is sometimes accentuated 
by the description of the sum payable as a ‘ penalty,’ or by there being 
specific declaration that it is to be treated as ‘liquidated damages.’ But 
it is well-established law now that, whatever the descriptive term 
employed by the parties, the Court, havior regard to all the facts and 
circumstances, will determine for itself the nature of the payment. It 
e isalso settled that wĦere a sum is payable as a punishment for a default, . 
‘and it does not purport to be a real assessment of possible foreshadowed 
loss, it isa penalty; but if it is a ‘ genuine pre-estimate of the creditor’s 
probable or possible interest inthe due performance of the principal 
obligation,’ it may be treated as $ liquidated damages. A.-third rule 
emerges from the cases that, where a contract contains a condition for 
payment of a sum of money os the performance of several stipu- 
lations of varying degrees of importante, and for breach of some of which 
the damages might be deemed to be ‘iquidated, while for others they 
must be regarded as unliquidated, the sum stated is prima facie a penalty. 









is altogether uncertain, and yet a definite sum\ not unreasonable in 
amount, is expressly made payable in respect of it, 





THE RULE OF VARYING BREACHES. 


In a case, at present unreported, which was heard by the Cou 

Appeal at the beginning of the present sittings (Dunlop Pneumatic Ty; Yr 

_ Co. v. New Garage-and Motor Co., Lim., January 29), all the rules govern. 

‘ing the distinction between ‘penalty ’ and ‘liquidated damages,’ with 

the authorities from which they are derived, came under review, and the 

. Court decided by a majority—Lord Justice Kennedy dissenting—that the 

* Sum of 5l., stated to be payable to the plaintiffs for every tyre cover or 

- tube sold or offered in breach of the agement ‘as and by way 

of liquidated damages and not as a penalty,’ was in- fact a 

penalty and not liquidated damages, the short ground of the de- 

cision being that the breaches set forth in the agreement were various in 

sharacter, and might result in each case in different damages. That 

ground was taken and recognised nearly a century ago iin the leading case 
of Kemble v. Farren (1829 ) but that case also contained Chief Justice 
Tindal’stdictum that ‘there is nothing illegal or unreasonable in the parties 

° by their mutual agrepment set{ling the amount of damages, uncertain i in í 
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their nature, at any sum upon which they may agree,’ and Lord Justice 
Kennedy. felt himself constrained by the impossibility of assessing the 
damages in the case before him to differ from the other Lords Justices who 
laid greater stress on the other considerations. The decision of the 
majority is under review by the House of Lords, but in the meantime it is 
binding, and it was applied this week by Mr. Justice Atkin in another 
motor manufacturer’s case(Ford Motor Co., Lim. v. Armstrong), in 
which the defendants had agreed not to sell any of the plaintiffs’ cars ‘ or 
_ parts thereof’ at a price below the advertised retail price list, and in 
case of any breach of this undertaking to pay the manufacturers 2502. ‘as 
“agreed damages’ for every such breach. Mr. Justice Atkin found that ° 
here, as in the Dunlop case, different breaches of the agreement might 
have most varying effects on the plaintiffs, and it seemed to him 
impossible to say that they could have contemplated suffering. damage of 
such a uniform character from breaches as to justify the fixing of such a 
sum as 25o/. as liquidated dafnages,.This was an a fortiori case, and, 
even if the Dunlop Co.’s appeal succeeds there can be little prospect of 
such a paymentas this for any breach being treated, under the other 
rules, otherwise than as a penalty.— Law Journal. ` 


- RËVIEWS, 


The Law Relating to Injunctions in British India..By J. G. WOODROFFE, 
M. A., BC. L., one of his Majesty’s Judges of the High Court of 
tta. Third Edition, by F. J. Mathew, Barrister-at-law. 


ACALCUTTA: Thacker, Spink & Co., 1914. Roy. 8 vo. Pages xxxv 
and 470. Price Rs. 12. 






Turis volume forms a portion of lectures which Mr. Justice Woodroffe 
delivered as the Tagore Law Professor inthe year 1907. It deals with 
the law governing Injuctions. This branch of law is here dealt with a 
thoroughness which the profession has learned to associate with the » 
productions of the distinguished author. It is not necessary at this date 
to descant at length upon the contents of this work. The whole law 
welating to Injunctions is discussed here with luminous lucidity. Decisions 
English and Indian, are cited in abundance; and serve as finger posts to 
almost every proposition of law. The arrangement of chapters is excellent. 
The reader is introduced to the concept of Injunction and its general aspects? 
The practice which governs this form ofreliefis next dealt with. Sömetimes 
an injunction hás to be granted in respect of judicial * proceedings; and 
sometimes toprevent alienation, waste, damage, or fraudulent disposition 
of property pendente lite. An injtnction betomes in * some circumstances 
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an appropriate form of relief in cases of obligations arising from contract, 
transfer of property and trust. While in various forms cf action which 
we find summed-up in torts, an injunction is frequently prayed in aid. 
All these aspects are fully adverted to in the present work. A word of 
praise is also due to the publishers for the exquisite printing. 





Desai’s Point-Noted Index of Cases Judicially Noticed, from 1811 to 1912. 
By Balvantrao R. Desai, Vakil High Court. BARODA: The Vidya 
Vilas Printing Press, Leheripura Road. 1914. Roy 8vo. Pages 876 
and 236. Price Rs. 12. 


In this, the fourth edition, of his well-known Index of Cases, the learned ` 
compiler has introduced a novel feature. The point notation is carried 
on in the I. L. R. and other important „series of Reports. Where a case 

_decides more points than one, they are set out separately one by one, and 
where a point is judicially noticed in subsequent cases, those cases are 
mentioned under the point. The advantages of this system are manifest: 
the device is calculated to save time and labour. The Index is brought 
down to theend of the year 1912. This is a work of constant 
reference in law Courts and lawyers’ offices. It is a reliable guide to cases 
and has deservedly became a favourite hand book with the profession. 





The All-India Civil Court Manual—Local Acts, Bombay. Published by 
T. A. VENKASAWMyY Row and T.S.KRISHNASAWMY Row, Proprietors. 
The Law Printing House, Mount Road, Madras. 1914. Roy8vo. pages 
viii and 1053. 

Tis volume contains Acts applicable to the presidency of Bomiay 
and also important Acts passed by the Bombay Legislature. The 
number about fifty-five ; and are allthat are ever useful in our Local site \ 
book. To each Act is prefixed a historical memoir showing what has gone 
before. Wherever a section is replaced by another, the repealed section is 
reproduced in thefootnote. The footnotes also call attention to legislative 
changes. Succinct case-notes are a chief attraction. The printing and 

. general get up are all that can be desired. ‘Che profession will gladly 
welcome this handy edition of Bombay Acts. 


THE 
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NOTES. 


SECTION 30 of the Code of Civil Procedure enacts that no suit shall be 


instituted against the Secretary of*State for India in Council, or against a 
public officer in respect of an act purporting to be done by such public officer 
in his official capacity, untilthe éxpiration of two months next after notice 
in writing has been given. In Secretary of State for India in Council v. 
Ralekhan (37 Mad. 113) it was contended that the section applied only 
when the suit was in respect of an act “ purporting to be done” and that 
did not include a suit fop'4n injunction but only one for damages arising 


from the act ; and th 
to apply both to 


the words “purporting to be done” were intended 
Secretary of State for India in Council and public 





officer. In two Bombay cases (Secretary of State for India v. Gajanan, 35 


om. L. R. 273; and Sakharam v. The Secretary of State for 
om. L. R. 353) Chandavarkar and Heaton JJ. laid down 





that thgexpression “no suit shall be instituted against the Secretary of 





Staten Council ” is wide enough to include suits for every kind, whether 


Tinjunction or otherwise. Chandavarkar J. said in Gajanan'’s case ; “* It 
may be that in any particular case the circumstances might be such as Lo 
satisfy the Court that it was practically impossible to give a notice, 
because the act threatened was so imminent that the plaintiff was 
driven to a suit by the conduct of Government. In such a case it might 
be that the Court would hold that no notice asa condition precedents 
to suit was necessary, Buf that would be, not because of the law in 
s. 424 of the-Civil Procedure Code [s. 80 of the present Code} 


*but because of :the introduction into the suit of another law, viz., 


that the defendant by his conduct had brought about a state of things 
which prevented the plaintiff from complying with the provisions 
of the section in question.” Heaton J. observed: “ The purpose of 
the Code of Civil Procedure broadly put,-is to regularise and ‘facilitate 
the work of the Courts; so thatthey may be best able'to do justice. That 
purpose would no doubt be defeated ifan injunction were immediately 
required and absolutely necessafy in order to prevent serfoys injury and 

19 +. © . . 
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yet the Court could not issue it.” In Kalekhan’s case Sundara Ayyar 


J. remarked : “ There is no room for excepting any class of suits from the ~ 


operation of the section and we doubt whether it would be within the 
province of a Court of justice to introduce an exception where the rule - 
enacted by the Legislature is universal in its terms.” Sadashiva Ayyar J. 
commented ; “ If they (Legislature) had intended to exclude suits against 
the Secretary of State for India claiming relief of injunction from 
the necessity of notice,- they would have putin an exception under 
that section itself ... I do not think -that it is legitimate for 
the Courts to themselves graft on such exceptions to the ‘section 
». Such a course Would be a fraud on the part of the judiciary ° 
aginst the powers of the Legislature, which powers, as my learned brother 
remarked in the course of the arguments of this case, are practically 
omnipotent.” It may be observed that so far as the two Bombay cases are 
actually decided no such fraud was perpetrated because the Court consider- 
ed that notice was necessary even though the suits were for injunction, 
Chandavarkar J. inSakharam’s case further explained “that in order 
to take the case out of s. 80 of the Civil Procedure Code, there must be 
something in the conduct of the Secretary-. of State which have brought 
about the state of things preventing the plaintiff from complying with 
the provisions of the section in question. That Means that the evidence 
must be such. as to show that humanly speaking it. was impossible for 
the plaintiff to give a notice and comply with the provisions of the law 
laid down in s. 80. That is in accordance with the legal maxim ‘ that the 
law does not expect a man to do what-is impossible’ ” ‘It is hardly 
conceivable that the Secretary of State for India in Council will do an act 
which will fall within the purview of the above remarks as’ the wh as of 
Government move slowly and deliberately. But even Sadasiva Ayyar js, 
who is so vehement in his denunciation of the views of Chandavarkar 
añd Heaton JJ., has reserved his opinion on the question whether a suit: ` 
against a public officer alone for an injunction could be brought with- 
out notice. 


* -A full bench of the Allahabad High Court holds in Zafwan v. Lachya 
(36 All. 69) that where an objection to the validity of an award which 


° might have been raised is not raised within the time limited, or, being 


raised; is rejected, and the Court proceeds to pronounce judgment and to” 
frame a decree; no appeal will lie except on the grounds stated in Act. 
XVI of the second Schedule to the Code of Civil Procedure. -< 7 


In Muhammad Aki Khan v, Jas Ram.(36 All. 46) the name ofa Vakil. 
who had filed an appeal was omitted from the body of his Vakalatnamah. 
The Allahabad High Court held that the document was invalid and the 
appéal consequently kad not been properly presented, Rs 
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- Ead’ Ali v. Lal Bibi (41 Cal. 88) decides that ch: `n. c1 eireers cf 


maintenance abates on the death of the person against whom an order is 
‘made under s. 488 of the Criminal Procedure Code and cannot bejenforced 
thereafter against his estate by issuing a warrant for levying the ‘amount 
due in the manner provided for levying fines. l 





One Nirmal Kanta Roy was indicted in the Calcutta Court of 
Criminal Sessions under five counts which were, firstly, the murder of 
one N under ss. 302 and 34 of the Penal Code ; secondly, murder of the 
„Same man under.ss. 302 and 114; thirdly, abetting tke murder of thè same 
man under ss. 302 and 109 ; fourthly, the murder of one A ; and fifthly, 
culpable homicide of A. The accused pleaded not guilty to all the 
charges. The jury unanimously acquitted the accused of the first and 
the fourth charges and differed as to the other counts, there being not 
as many as six who agreed in opinion. The Judge discharged the jury 
under s. 305, Criminal Procedure Code¢ and directed a retrial, On the 
retrial.of the accused before a fresh Jury on the remaining counts of the 
indictment the accused pleaded not guilty as also autrefois acquit and it 
was urged in defence (1) that’as the accused had been acquitted of the 
charge of murder of A he‘could not be tried again for committing culpable 
homicide on him ; and (2) that ashe had been acquitted of an offence 
under ss. 302 and g4 of the Penal Code in relation to the murder of N , he 
could not be coxvicted of an offence in relation to the samé man under 
ss. 302 and 149 or 302 and 114. Stephen J. decided that s. 403 of the Cri- 
minal Progédure Code protected the accused only against a trial for murder 
and ayy other offence for which a different charge from the one made 
yhst him “* might have been made.” But the offence of culpable homi- 








against him ; and on the terms of s. 403 the first objection failed. If the 
accused had been charged with murder alone a verdict of not guilty’ 
would have protected him from another trial for culpable homicide; and 


ide for which he was.tried again was.one of the charges actually made- 


were he acquitted of culpable homicide he would be protected from a trial : 


for any offence involving hurt ; but where a charge was made, 
fell outside the provisions of fhe law dealing with cases where it might 
have been made. For the purposes of s. 403, Criminal Procedure Code, 
the accused was not being tried again, but was being tried on the 
original indictment, and on his first- plea of not guilty. Section 398; 
Criminal Procedure Code, did not effect the construction of s. 403. 
Section 403 should not be construed with. reference to the Énglish 
law relating to criminal pleadings. Section 271 and 272," Criminal Proce- 
dure Code, contain all that is necessary as to pleading and there is no need 
to supplement their contents by a reference‘te any other system‘of judica- 
ture. Section 403 has nothing to do with pleading, but isin terms of a 


the case- | 
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limitation on the jurisdiction of the Court. A defence under that section 
may be setup at any time before verdictin any form. .The plea of not 
guilty was one not recognised by the Code of Criminal Procedure and it 
was not open to the accused to make any answer to an indictment except 
guilty or a claim to be tried. Even assuming the case to be governed by the 
English law of pleading, autrefois acquit was not properly pleaded. The 
accused had already pleaded not guilty in the first trial and that: plea was 
still awaiting adjudication ;and the second plea was therefore unnecessary 
and of no effect. Even if the principles of English law were to be applied 
è tothe present case thë acquittal for murder was no bar to the retrial e - 
for culpable homicide. The finding of Not Guilty by the jury on 
the charge under ss. 302 and 34 of the Penal Code under the direction of 
the Judge for an acquittal on legal grounds decided nothing and could not 
be taken as negativing the common intention of the accused and the man who 
in fact killed N : Nirmal Kania Roy (18 Q. W.N.i723). The second trial too 
ptoved abortive and Stephen J. ordereda third trial. The prosecution 
was, however, withdrawn at the instance of the Government. 





A promissory note cannot be transferred by mere delivery without 
any endorsement. N handed over a promissory note without any.endorse- 
ment to an idol through its pujari, and, having ‘done so, died.- Upon a 
suit being brought by the shedait and the pujari of the idol for recovery of 
the amount due,it was held that there was no valid transfer as the 
transferee could not rely either on the assignment of the note as a chose 


in action or on a transfer by gift. The proposition that the Negotiable 
Instruments Act, 1881, leaves untouched the rules of: the general law 


which regulate the assignment of chose in action and the transferof 
chattles is subject to the qualification that the latter must not t 
inconsistent with the former. Hence, assuming that there was a valid 
transfer, the transferee was not entitled to sue on the note inasmuch as he 


was not a “holder” within the meaning of s. 78 of the Negotiable 
. Instruments Acts: Akhoy Kumar Paly. Haridas Basak (19 Cal, L. J. 


-335)- À 


ae 


a 


e 
The Calcutta High Court decides that no second appeal lies from the 
decision of the lower appellate Court dismissing the plaintiff’s suit both 
for misjoinder of parties and of causes of action. A Court has no power td 
direct a suit to be dismissed by reason of the ntisjoinder or non-joinder of 
"parties, but can take action under O.1,r. 2,and O.I, r. 6, of the Code 
of Civil Procedure; Gur Prosad Singh v. Gur Prosad Lal (19 Cal. 


L. J. 316). 
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ADOPTION AMONG HINDUS. 





AOR a Hindu to have a sonis an absolute necessity. He requires 
one not only for the spiritual benefit (2) of his soul but also for the 
perpetuation of lineage. To get this necessity supplied he resorts to marriage. 
But marriage is not always attended with the desired result. The wife 
may prove barren, or be otherwise incapable of bearing male issue. In 
that case he has no alternative left but to. have recourse to artificial 
means. Adoption is the most common, if not also the most important, 
of these means, which by a fictio juris creates a son*for him who has had 
none in the usual course of nature. This right is absolute and does not 
brook restraint. In fact, no power on earth beyond a man’s own will can 
prevent -him from adopting a son, or can render that adoption illegal if 


- it be legally performed. Such right is one of the most pronounced doct- 


rinesamong the Hindus, and, as a matter of fact, adoption has been in vogue 
from very remote antiquity. But the practice is not confined to the 
higher races of men ; it also preyails among the lower, by whom adoption 
is often considered to be as cloge a connection as real parentage. ‘‘ Among 
the Esquimaux,” Captain Kyon tells us that, “this curious connection binds 
the parties as firmly together as the ties of blood;*and an adopted son, 
jfsenior to one by nature, is the heir to all the family riches” (6), “In Central 
Africa,” Denham/states that ‘ the practice of adopting children is very 
prevalent among the Felatahs, and though they have sons and daughters 
of their oxh, the adopted child generally becomes heir to the whole 
property’’(c), In Madagascar () also, the adoption of other children, 
tally those of relatives, is of frequent occurrence,- These children 
te regarded in every respect as if they were born of their adopted 
parents, and their real father and mother give.up all claim to them. It 
is not known for certain when adoption originated, The Athenians 
practised it. From Greece it found its way to Rome (e) It is very 
probable that Solon in his travels, having learnt it, either directly or 
through a medium from India, introduced it in his native country. The, 
practise has been in: full fprce in this land of the Hindus from time 










e () As Vasishtha says, “the father obtains 
immortality, if he sees the face of a living 
gon” (dnetitutes, Ch, XVII, v. I). Vishnu is 
mere explicit, for, says he,—“ through a 
son he conquers the world, through a grand- 
gon he obtains ‘immortality, and through 
the son’s grandson he gains the world of 
the Sun,” (Inetituies, Chap. XV, v. 46). 

(b) Ethnological Journal, 1869, pe 353. 

(c) Denham’s Zruvels in Africa, Vol. LY, 
Pe 383, 


(d) Sibree’s Madagascar and its People, si 


p. 297. 

(e) The Roman adrogatio or adoptio, hows 
ever, is somewhat different from adoption 
as it is understood in Hindu law, The 


Adoptionists say that Jesus Christ was tlie - 
son of god, by adoption, a belief which is - 


not quite consistent, with the general 
Christian notion which regard% Jesus as 
the begotten son of god, , $ 


€ 
e 


-> 
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- immemorial. Among the Romans adoption was an important feature, 
and was effected by the symbol of a mock~birth, without which it was 
not regarded as complete. This custom seems tohave continued down 
to the time of Nerva who, in adopting Trojan, transferred the ceremony 
from the marriage-bed to the temple of Jupiter (#). Diodorus (b) gives a 
very curious account of the same custom as it existed among the Greeks, 
mentioning that Juno adopted Hercules by going through a ceremony 
of mock-birth. To this day, in some continental codes, adoption gives 
the right of inheritance (¢). In other cases the symbol of adoption repre- 
sented not the birth, but the milk-tie. Thus in Circassia, the woman , 

«  * offered her breast to the person she was adopting. “ In Abyssinia ”, Parkya 
tells us that, “ if a man wishes to be adopted as the son of one of superior 
station or influence, he takes his hand, and sucking one of his fingers 

8 declares himself to be his ‘child by‘adoption,’ and his new father is 

* bound to assist him as far as he can” d) 

Strictly speaking, this practice, „however, does not obtain among. 
the other large section of the- Indian people, namely, the Maho- 
medans, it not being permitted or warranted by the Koran, the 
main repository of their laws and custons, They now and again, 
it is true, adopt in some form or other, but\it is of. a spurious 
kind, and seems to have resulted from their intermixture with the Hindus. 
It formed also no part of the Jewish law; but it existed, to a certain . 
extent, among the Hebrews, and may have been more or less prevalent 
in the East. '¢: : 

Although adoption is a fundamental feature of Hindu religiòn,_and | 
forms an integral part of Hindu law, still it is in some cases controlled\by . 
custom. In fact, all castes do not practise it, it being prohibited by usage 
which, as Manu says, is “ transcendent law.” This prohibition seems to be N 
quite unknown in Bengal, but it prevails, along with some others, among 
the caste of Chudasama Gameti Garasias in the Bombay Presidency. This 
point has been settled by the Privy, Council ina well-knówn case which 
finds place in the Law Reports(. In the Madras Presidency, 

š too, the practice of adoption is anything but universal. Mr. Steele, who is 
eundoubtedly a recognized authority on the subject of Hindu laws and ~ 
customs obtaining in the Deccan, says that nine castes do not observe ° 

` this custom. Similar state of things exists in ‘ the Land of the Five Wa- 
ters. In the Kangra district, adoption isa common enough affair. The 
same is also the case inafew other districts. But the Dogras of Sial, 





= 





wg a Ge ee 
(a) Muller's Das Mutterrecht, p. 254.° | ther particulars, see Sir John Lubbock’s 
(2) Bes Book IV, 39. ° Origin of Civilization, 
(c) See Maine’s Early Law and Custom, (e) See Genesis, Chap. XV, y,3, 

PN À 4 i (fee Verabhui v. Bai Hiraba, (1903 


o 96, s . : e > 
(d) Parkyn’s Abyssinia, p198, For fur- 1, D, R, 27 Bom, 492, 5 Bom, L, R, 524, 
2 : : bo e e 
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kote do not recognize such custom; nor does it find place in Peshawar 
which stands at the very threshold of India. The Bombay Parsis, how- 
ever, follow the generality of the Hindus in this respect. Adoption is a 
recognized institution in their community, limited as it is. Two forms of 
adoption are in use amongst them, namely, Paluk Beta and Dharam Beta, 
The former is an adopted son to all intents and purposes, and is entitled 
to inherit ; while the latter kind is only partial adoption, not investing the 
adopted son with all the rights of ason (a) The Dattaka and the 
Krittima are the two principal forms of adoption among the Hindus. 
There is also a third, styled Dwyamushayana, bat it is only rarely 
“practised. Indeed, the Dattaka is the only form now in general use, 
though in Mithila and some other parts the Krittima form largely 
prevails. In the Dattaka form, as the name implies, the giving of a 
son is the’ main requisite and forms? as it were, the condition precedent 
to the ceremony which is known as Datiaka-grahana, or ‘ the receiving 
of a son given,’ The Krittima formis of a purely artificial character 
in which a grown-up man, who~inay himself be a father, offers himself 
as son and is adopted as such. “This kind of adoption is quite out of the 
common and is confined to only some small parts of India. As for 
the Dwyamushayana form, it is of a two-fold character. A son adopted 
in this form does not cease to be a member of the family of his natural 
father. In fact, he becomes son of two persons, the natural father and 
the adopter, and inherits from both. Like the Krittima form, the Dwya. 
mushayana form is seldom, if ever, practised in Bengal. As a matter 
of fact, these two forms are resorted to under very exceptional cir- 
cumstances. A very striking peculiarity of the Krittima form is that 
the-adoption is made not toa third party, but to the person adopting 
who may be a member of the female sex. 

ae The performance of the Putreshti yagna has been held essential to 
the validity of an adoption in the Dattaka form, at least among 
the three superior castes (e). But the majority of cases go to 


show that the Datta-Homa may be dispensed with. In Sang Y- 


mmo v. Venkata Charlu,(4) it has been held that proof of th 
performance of the Datta-Mfoma is not essential to adoption in 

Brahmin family. The giving or receiving a boy, who is legally capable of 
being adopted, is sufficient to constitute a valid adoption according to 
Hindu law. The same has also been held in the case of Dekkhani 
Brahmans(5), Similarly, among Brahmans in the Bombay Presidenty, 


(a) See Homabace v. Punjeabhuee Dosa- Bhaya Geyal, (1871) 16 W. R. 179. °. 





bhaee, (1835)5 W. Rs P, C.102; see also (c) F. Singammav. Vinjamuri Venkata. 
Morley’s Digest, Til, Adoption, pp. 115— charlu, (1868) 4 Mad. H. C. 165, e 
118, . (d)See Atma Ram v, Madho Rao, (1883) 
(b) See Luchmun Lall v. Mokun Lal 1,0, EÉ.ĜAN 276. ° à 7 
. A r e 


e . 
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the performance of Datta-Homa is not: absolutely necessary(2) So 
among Kshatriyas in the Madras Presidency adoption without religious 
ceremonies is held valid(), Similar rule prevails among the Vaishyas ©), 
When such is the rule among the three regenerate classes, it may be said 
with greater force that among Shudras no religious ceremony is necessary. 
to the validity of adoption—the giving and taking is all that is required, 
But among the three higher. castes some kind of ceremony, such as Homa, 
or burnt offering in the ordinary way, seems to be necessary. In Bom- 
bay, as Mr. Steele says, ceremonies of some kind are necessary so that 
eè an adoption made without them may be annulled. In the Punjab no 
ceremony is necessary, adoption there being a purely secular affair in- ° 
volving no religious consideration. Similarly, the Agarwal Jains, who 
are Vaishyas and are governed by the general Hindu law, look upon 
- adoption as a purely secular matter ant perform it without any ‘religious 
ceremony. Among the Sikhs, also, no ceremony is necessary. No cere- 
mony being necessary among Shudras, adoption by a widow belonging to 
that caste under pollution has been held to be not invalid @), 
None but a Hindu who remains a Hindu can receive a son in adoption. 
But the ‘same condition is not absolutely necessary in the case of one 
who gives away a son in the same way. Accordingly, it has been held 
that a Hindu convert to Islam may give a son in adoption(¢). A Brahmo 
is not a Hindu in the proper sense ofthe term. But there is nothing 
to prevent the son of such a one from being adopted by a dona fide Hindu 
professing the orthodox Hindu faith). ` On the other hand a Vairagi, 
who has-renounced caste and does not belo to any, may adop 
and such a son, though mingled in worldly, affairs, may yet s 
to his property (9). The reason for this seemik Jaxity of law in the 
`of a Vairagi is to be sought for in the fact that such a one, though he ha 
placed himself out of the domain of the caste system, could not be said 
to be outside the pale of Hinduism. ` 
A son being absolutely necessary for a Hindu, he is always hankering p 
e after one. But this desire, strong asït is, he wants to have fulfilled ; 
through his wife, and it is only when he finds that the same cannot be so ` 
fulfilled that he resorts to the only other means that is left to him, 
namely, adoption. So long as life lingers in him, he entertains the hope 
of his desire being fulfilled through his wife; andit is only when that hope { 













H (a)See Valubai v. Govind Kashinath, (d) See Thangathanni v. Ramu, (1882) 
(1899) I, L. R. 24 Bom, 218, 1 Bom. L, R LL. R. 5 Mad. 358. 
yo .° : E (e) See Shamsing v. Santabai, (1901) I, L, 
(b):Mahadevi v. Mahadevi, 5 Mad, 20, R. 25 Bom. 553, 3 Bom. L. R. 89, 
following V. Singamma v. Vinjamuri (f)See Kusum Kumari Roy v. Satya 
Venkatacharlu, (1868) 4 Mad. H. O. 165. Ranjan Das, (1903) I. L. R. 30 Cal. 999, 


' (e) See Ramchandra Vasudev v. Nanaji (7) See Cal, S. A. R.'fpor 1852, p. 1089, 
Timaji,.(1870) 7 Bom, H. C. App: 26, 
A . : s 
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becomes an impossibility that he gives permission to his wife to adopt a 
son to him after his death. In Bengal a widow cannot adopt without 
the express permission of her husband(@). As by such permission 
` a stranger is intended to ‘be introduced into the family,—an offshoot 
engrafted on the family stock,—the rule is that it should be express 
and that it cannot be inferred from circumstances or conduct of the 
parties; or, in other words, that, such permission cannot be implied. 
In -this respect, law and custom agree. Such adoption, when properly 
made, operates retrospectively and relates back to the death of the hus- 
band (4). But Hindu law does notallow this principle ()to be made . 
*a means of fraud. In Nathaji v. Hari a gift made by a widow before 
adopting a-son was set aside in his favour. In the case of Gobindo 
Nath Roy v. Ram Kanay Chowdhry (©) on the other hand, which is 
cited in .Kally.Prosonno Ghose v.e Gocool Chunder Mitter (P), it is laid 
down that in zo case can an estate, vestedin possession, be divested by 
the subsequent adoption of.a sone who then claims as a collateral heir 
of the former holder (9).. But this can only be true where the transfer 
before adoption was.perfectly honest and bona fide, and was not tainted 
by fraud, collusion’ or some such thing. It is only in a case of absolute 
necessity that -adoption is allowed. Accordingly, it has been held 
that if one of tyyo wives has a son living, the other wife cannot be per 
mitted to adopt a son, one son being quite sufficient for the purpose (4). 
It also seefms that where there are two widows left by a man, the 
elder widow may exercise her power to adopt without the consent 
of the younger widow. This is pre-eminently the rule in the Mahratta 
. countyy (Jand should:be the rule everywhere. l 
The ábove rule.requiring express permission for a widow to adopt: 
is’not confined ‘to the Bengal school of Hindu law; it equally 
prevails in the Benares School, and if adoption is actually made 
without the husband’s express permission, it cannot be validated on 
the principle of factum valet. G). But it is not necessary that the 









. . (a) The General Hindu law, it is true, (e) Gobindo Nath Roy v. Ram Kanay 
) imperatively requires the concurrence of Chowdhry, (1875) 24 W. R. 188. 139 


the husband in adoption, but the ‘custom (Ff) (1877) I-L. R. 2 Cal, 295,807. 
of the Mahrattas exempts the -widéw'from (g)-See West and Buhler, p. 98. 


that necessity. See Lord 'Dalhousie’s’ Min- (L) Manu IX, 182, 183, 
ufe, quoted at p. 85, note, of Kaye’s Sepoy (i) Bee Rakhmabai v. Rudhabai, (21868) 5 
Revolt, Volol, end:Edn. - Bom, H. C.R. (A.C. J.)181; see also 


(b) Raje Wyankatray Anandrav Nime Ravji Vinayakrao Jaggannath Shankarsett 
balkar. v Jayavantrav bin ‘Malharrav Ra- v. Lakshmibai, (1887) I, L. R.11 Bom. e 
nadive, (1867) 54 Bom, H, C. Ry (A'C. 381, ande Pate, Vandravan, Jekisan 


J.) 191. ; v. Pate? Manilal Chunilal, (1890) E. L. R. 
(c) See West and ‘Buhler, p:97. 15 Bom. 565. aa rile 
(a) Nathaji Krishnaji v. Hari Jagoji, (j) Tulshig Ram v, Behuri -Lat, (1889) I, 
(1871) 8 Bom, Ha C. (A, Co J.) 67, e LA Re ge Alls 328; v, m + | ml 
g 10 i e 
e ‘ e © í g 5 ° e 
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widow should have attained majority according to her personal law, 
nd, accordingly, it has been held that a widow, although a minor, is 
egally competent to adopt a son to her husband (e). But a Hindu 


‘widow who is unchaste, who is living in concubinage, and who is ina - 


state of pregnancy resulting from such concubinage, is incompetent to 
receive a son in adoption (b). But a widow of the Saraogi Jain caste 
‘may adopt without her husband’s permission (°). In the Bombay Pre- 
sidency the widow may adopt with the sanction of the husband’s sapinda 
relations or even castemen. Inthe Madras Presidency, too, the strict 
rule of Bengal does not prevail, the husband’s kindred, the widow’s 
natural guardians, may sanction the adoption. A Jain widow, whether 


resident in Southern India or elsewhere, is competent to adopt without ` 


her husband’s permission or even without the consent of his kinsmen (4). 
This obtains amongst the Oswals(¢) and also amongst Agarwals (/), 
The widow’s power extends to adopting a second son, if the first adopted 
son dies leaving the adoptive mother a8%`heir (9). In those parts of the 
Punjab, however, where adoption prevails, the general rule is that the 
‘widow may not adopt except with her husband’s leave. Amongst the 
Rajpoots, Saroch tribe excepted, it was denied that\adoption could be 
effected by the widow of her own will and’ pleasure. Widows of disqua. 
lified persons may not adopt (4). This is quite reasonable, for if the 
husband himself was incapable a fortiori musthis widow Rave been so, 
more especially whenit is considered that the adoption 1 made to 
and on behalf of the husband only. “<2 

The general rule which prevails in Bengal requiring the husband's 


express permission (for ithe adoption seems to be very reasonable) 


should be adhered to in all possible cases. The adoption b lng 
made to the husband and not to the widow, the permission of the. 


former is, therefore, necessary. Where no such permission is given, `N 


and the intention of the man to whom the adoption is to be made is 
therefore not known for certain, the widow would not be justified in 
taking a son in adoption. From the mere fact ofa son being necessary 
for the salvation of the soul of a Hindu, such permission cannot be 
implied. In fact, in a matter like this, express permission seems to be 
absoluiely necessary, implication is not sufficient in law. 








(a) See Mondakini. Dast v. Adinath Dey, (e) See Manik Chanda Golecha v. Jagat 

(1899) I. L. R., 18 Cal. 69: _ ` Settani Pran Kumari Bibi, (1889) I, L. R. 
e (b)° Sayamalal, Dutt v- Saudamini Dasi, 17 Cal. 518; 5 Beng. Bel: Rep. 322, 

(1870) 5 B, L. R. 362 ; buj see Thangathanni (F) See Lakhmichand v. Gatto Bai, (1886) 


v. Rams, (1882) L. L, R; 5 Mad. 338. I. L. R. 8 All. 319. ; 
(c) See Harnabh Pershad v. Mandil Dass, (9) See Sheo Singh v, Dakho, (1878) I. L, 
(1899) Lt. R. 27 Cal. 379: : R. 1 All. 688: 


(d) See Perias annan v. Ærishnasami, a(b) See West apd Buhler, pp- 286, 29 
(1892) I. L, R, 16 Mad. 182. i 
; $ ; 
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In Bengal, a man may-adopt a son who has no son living, or whose 
son has become a:sannyasi, or has changed his faith and turned a Chris- 
tian or a Mahomedan, or is disqualified by physical, mental or moral 
infirmities, A father, so-circumstanced, may be considered as having no 
gon. In Bombay, adoption ‘is allowable where a.begotten son becomes an. 
outcaste, or-insane, or otherwise incapable of conducting the ordinary 
affairs of life. In the Punjab, the rule is that the party adopting, or rather 
to whom the adoption is made,"should be destitute of a son, grandson and 
great grandson. The existence of a daughter’s son or grandson is no bar 

*to adoption. :: For one to have a son disqualified is tantamount to having 
no son. 

A Hindu, as we have already observed, imperatively requires a son 
for.the salvation of his soul. For,this purpose he generally resorts to 
marriage as being the readiest means of gaining his end. But marriage 
with all its advantages is not a condition precedent to his fulfilling the 
above requirement, and thgte seems to be nothing to prevent a man, who 
does not marry, cog a son by some other means. Accordingly, 
in Bengal it has b held that a lifelong bachelor may adopt. This 
being so, a widower who did not profit by his marriage is fully entitled 
to persue that“course for the‘attainment of what is *so essential to the 
spiritual welfare of a Hindu. But anidiot ora lunatic ora person in 
extremis cdnnot adopt. This is as it should be, it being necessary that 
the person adopting should have his senses in good working order, which 
could fot be said of any of the three persons mentioned above. A leper, for 
spiritual reasons, cannot himself adopt, but he may authorise his 
wife to do it for him. There is, however, nothing to prevent a leper from 

iving a son in adoption(s). A disqualified person may adopt, but the 
adopted son shall not share in theinheritance, for he cannot have a better 
right than his adoptive father possessed. Thus, this kind of adoption îs 
wanting in one very essential requisite, and, so far as that is concerned, 
might be said to amount to no adoption at all. So that this does not 
conflict with what we have on the authority of West and Buhler observed, 
above, namely, that the widpw of a disqualified person may not adopt. 
In Bombay, adoption by an unmarried person is not invalid (+), In Madras, ° 
adoption py a widower is valid according to Hindu lawas it prevails in 
that part of India(). In the Punjab, a bachelor, a blind man, an impotent, 
or a lame man may adopt; so may @ widower. But an ascetic who has 
altogether renounced the world cannot do so. The law in Bengal is bome 
what different. There it has been held that atVairagi who has taken 

(a) See Mozumdar v. Mozumdar, 1 W.R. 173. (c) Nagappa Udapa v. Subha ‘Sastry, 

(by Gopal}-Anant v. Narayan Ganesh, (1865) 2 Mad. H, „© 367. : 
(1888) I. L. R. 12 Bom. 319; . è E 
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holy orders and has, thus, in a manner,cut off all connection with the world 
may adopt ; and the son so adopted, though mingled in worldly affairs, 
may well succeed to the property of his adoptive father(@). It may 
be observ 41 that this kind of adoption is authorized by custom which, 
in ts" i many other matters, overrides law. ` 
~The son of the nearest relation is to have preference in the 
matter of adoption. Thus the husband’s nephew. (brother’s son) 
is to be adopted first. Failing him any other boy may be taken. But 
this rule is not absolutely binding, it may be departed from and some 
other relative’s son dr even a mere stranger to the family may be 
adopted. By Bombay custom a stranger may be adopted with the. 
assent of several respectable persons. The sanction of the Sirkar (2) 
(Government) is necessary to adoption by Vattandars. This .is as. it 
should be; for, to adopt a son as a successor to private property is one 
thing, to adopt an heir to titular dignities, and territorial sovereignty is 
another. Without the consent of the Paramouniggower, no adpotion of the 


latter kind can be valid (¢). À 

But though a kinsman’s son may be adopted, thW@loes not authorize. 
the adoption of a daughter’s son or a sister's son. ^ The rule which 
prevails in Bengal prohibits the adoption of one with: whose- mother in 
her maiden state the adopter could not- have legally married. But 
this rule, which has very good reason for it, does not govern all the 
castes. It has been held that it applies only to the three rexenerate 
castes.(4). It is not binding on Shudras(e). And in an Allahabad case: it. 
has been held that it does not govern the Bagguals wha do not be ong 
to any of the regenerate classes (7). 

But the above rule of Hindu law, though it is given prominence to in 
some ofthe Shastras, is anything but a hard and fast rule ; “it may be 
varied by family custom and often is.so varied in the Punjab(9).” It 
is true that in the province from which this case came custom has supreme 
sway and in most cases overrides law ; but the fact is, undeniable that in ~ 
sno part of India in which Hindu law prevails custom is given the go-by. | 
In fact, the sway of custom is almost universal in Hindu India and keeps 

* in check and control the restricted provisions of positive law. In, Southern | 








(a) Cal. S. A. R. for 1852, p. 1089. Sepoy War, Vol. I, Pp. 70, 71, 2nd ed), 
(b)See Kaye’s Sepoy War, Vol. 1, pp. (d) See per .Mitter J, in Nunkoo Singh 
70, 71, 2nd ed. v. Purm Dhun Singh, (1869)12 W, R, 356, 


*(c)In the case of an adoption of this (e) See Chinna Nagayya v. Pedda Na- 
kind a heavy “ Nuzzurana® or. succgssion gayya, (1875) I. L. R.1.Mad. 62. 


duty was’ charged by the Mogul Govern- (f) See Phundo v, Jangi Nath, (1893) I, 
ment. Bet ‘under British rule for the L,R. 15 All, 327. 
right, of adoption was substituted what was (9) See Lala Rup Narain v. Mussammat 


ealled the “right of lapse,” (See Kaye's Gopal Devi, (1909) 13 C,W.N, 920 at P, 929.. 


NO.. 9] JOURNAL. 77 


India the adoption ofa daughter’s son is valid (a) The adoption of a 
sister’s son by a Bohra Brahman of the North Western Provincesis 
valid (4), The same has been held valid in a case arising in the Dravida 
country (0). Nunda Pundit infers from Manu’s text four distinctions 
regarding adoption :—(1) A man cannot adopt his paternal uncle; (2) 
nor*his full brother ; (3) nor his sister’s son: (4) a woman cannot adopt 
her brother’s son (4), Sir William Macnaghten notices a Bengal case in 
which adoption of a daughter’s ‘son was upheld. In Southern India 
the custom which exists among Brahmans adopting a sister’s of 
«daughter’s son is deemed good and valid (e). In the Punjab, such adoption 
is valid according to Jat custom. During Sikh rule it was common. 
The law and usage of the Jains, however, sanction the adoption 
of a sister’s son V) A person, of the Brahman, Kshatriya, or 
Vaishya caste cannot adopt a sister’sson. ‘Buta daughter’s son anda 
‘sister’s son are affiliated (7. e_altywed to be adopted) by Shudras” (9). It 
is, however, a genera’ rule and fundamental principle amongst 
Brahmans, Kshatriyas‘and Vaishyas, that they are absolutely prohibited 
from, and incapable of, adopting a daughter’s or sister’s .son or son 
of any other /woman whom they could not marry by reason: of 
propinquity. /The burden of proving a special cfistom to the contrary 
amongst any’ members of these three regenerate classes prevalent eitherin 
their casteor in a particular locality lies upon him who avers the exist- 









ence of that custom (h). 
aishya caste (}). 







quod fieri non debuit(™), 


(a) See Vayidinada v, Appu, (1885) TI. L. 
R.9 Mad, 44, 

(b) See Chain Sukh Ramv. Par bati, (1891) 
I. L. B. 14 All, 53, 

49 See Raja v. Subbaraya, (1883) I.L. B. 
7°Mad. 253. 

(d) See also Musammat Battas Kuar v. 
Lachmansingh, (1875) 7 N. W.117; but see 
Bai Nani v, Chunilal, (1897) I.L. R. 22 
Bom, 973. 

(e) Voyiarnads N; Appu, (1885) I. L. R. 9 
Mad. 44. 

(f) Hasan Ali v. Naga Mal, (1876) I. L. 
R. 1 All. 288, e 

(9) Borr. p. 70; Stokes’s-Hindoo Law 





Lingayats are members of the Shudra and not 
The Dyvamushyayana formis not absolute 
Asa general principle Kayasthas are Hindus of ae 
ra class and may, as such, adopt their sister’s son(#), 
An adoption of a daughter’s son by a Brahman is invalid (ù. 
“amongst Brahmans the adoption of a daughter’s son is incestuous and in, 
. valid,andcannot be supported on the authority of the maxim factum valet 
But in Southern India such adoption seems. to 


Indeed 


Books, See, however, Ganpatrav Viresh- 
var v. Vithoba Khandappa, (1867) 4 Bom,- 
H. C. (A, C. J.) 130. 

(h) Gopal Narhar Safray v. Hanmant, 
Gnesh Safray, (1879) I. L: R. 3 Bom. 278.. 

(é) Lbid, 

G) Chenava v. Basangavda, (1895) I. Le 
R. 21 Bom. 105 

(k) Raj Coomar Lall v- Bissessur Dral, 
(1884) I. L.R. 10 Gal. 688 

(1) Gakgbai v. Anant, (1889). I. ie R. 13 
Bom, 690. 

(m) Bhagirathi Baiv.. Radhabai, (1879), I, 
L. R. 4Boni, 298. 3 . 


98 
be valid(@). In the Andhra country, as in Bengal, a Brahman cannot 
adopt a sister’s son (4), It is now well-settled law that the adoption of a 
sister’s son by a Vaishya is valid(¢) Amongst the Bodhia Brahmans of 
the northern districts of the North Western Provinces, there exists a 
valid and legal custom by virtue of which a person of that caste can adopt 
his sister’s son(@). By general custom of the Punjab the adoption of 
daughter’s son and sister’s son is valid. This view is adopted by the 
Jats, Rajputs, Kshatriyas and even Brahmans of Delhi. Mr. Steele 
says that both daughter’s son and sister’s son are adoptable in 
default of all other relations. In’ Madras—Ellis says—“ In practice, the | 
adoption of a sister’s son by persons of all castes is not uncommon. (e). 
But the Madras High Court ruled against this opinion‘). The 
adoption of a sister’s son by Nambudri Brahmans is sanctioned by the 
customary law of Malabar(g). Adoption of a wife’s brother is not pro- 
hibited in Bengal. i 
True it is that save and except the. ote case noticed by Mr, 
Macnaghten, there is no Bengal case supporting the.validity of adoption 
of a daughter’s son or a sister’s. son, but there is no.doubt that such 
adoption has taken place where it was authorized by custom. Among 
Shudras, to whom ¢he above rule does not apply, aodig is more 
common than such adoption. . 
An only son cannot begiven in adoption in view of the Pi y Council 
ruling in Sri Balusu Gurulingaswami v. Sri Balusu Ramalaks ohana 
Whether an eldest son may be adoptedis a vexata aestio. 
In Bengal the general rule is that such adoption is not \valid, 
But under the precedents of the late Sadar Diwani Adawlat the adoption, 
of an eldest son, although it is improper, is not illegal(?). In fact, the 
prohibition to the adoption of such a son is admonitory merely and doe 
not create any Jegal restriction(j). Indeed, the prohibition to the adop- 
tion of the eldest son being only admonitory, it does not appear to be 
estou with reason. Where one has several sons, his salvation may 
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Vithoba Khandappa (1867) 4 Bom. H. 
Ce (A. C. J.) 1380. 

o -(d) See Chain Sukh Ram v. Par bali, (1891) 
I. L. R. 14 All. $3, ° 
(e) See 2 Strange, 101. 

(f) Sees Narasammal v. Balar amacharlu, 
1863) 1 Mad. H ©. 420; gee contra, 
Vayidinada v; Appu, (1885) I, L? R, 3 Mad. 
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(g) See Vishnu v. Krishnan, (1883) I. L. 
R.7. Mad. 3. 

(h) (189) I. L. R. 22 Mad. 398, 1 Bom. L. 
R. 226. 

(i) See Seetaram v. 
Sahye, (1862)1 Hay. 760. 

(j) See Kashibai v. Tatia,, (1883) I. L. R, 
7 Bom, 221, where the Smriti Texts and 
High Court decisions are referred to and 
discussed: See also Jamnabai v. Raychand 
Nahalchand, (1883) I. L, R. 7 Bom. 225; and 
Nilmadhub Doss v . Bishumber Doss, (1869) 
12M, I: A. 85, ó 
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be effected by any one of them provided he be a good and proper son. In 
that respect one son is as good as another. This being so, a Hindu may 
give away his eldest son in adoption without jeopardising his soul, as for 
the purpose of salvation thereof a son is absolutely necessary. In the 
Punjab adoption of the eldest son is supported by Rajput custom in the 
Umballa district. 
-Both Hindus and Mahomedans recognize the custom of making heir 
by fosterage. A foster son or palak putra, as he is commonly called, is a 
boy brought up asa son. Such a son, if he has not been formally adopt- 
_ed, cannot succeed, His right is confined to such things as he may 
* have received from his foster father as token of his affection, provided ə 
they are becoming his rank in society, and are not unjustly 
oppresive to the natural son. If the foster son was born of his 
father’s'slave woman, he would be entitled to one half of the property 
which is allotted to the son (a). In Bombay a foster son is not entitled . 
as of right to share in any property. In passing it may be observed 
that there is only one old Bengal case which lays down that such a son 
cannot be adopted according to Hindu law (4). 

A duhita pútra (son of an adpoted daughter) -also cannot be 
adopted; such adoption is invalid (°). But an adoption of this kind 
is quite common among the Jains, though” the Dattaka and the 
Krittima form are also in use amongst them. A Jain widow, as we 
have already observed, is competent to adopt without her husband’s 
authority. Thus it seems that the law of adoption, as it prevails among 
them, is all but loose, that a daughter may be adopted as a son has been 
ruléd in some cases in Bengal(@). A sonof a wife’s brother may be ~ 
opted (°). i 
. Only one son can be adopted at a time, simultaneous adoption has 
been held invalid in Bengal. The well-known Andool case is a strikiag 
instance in point. Each of the two widowed Ranees of the so called 
‘Raja Bejoy Keshab Roy had adopted a son, but unfortunately for them the 
two adoptions took place at one and the same time. The Court held 
that both the adoptions were bad in law and that neither of them ‘could’ 
d. The case referred to is Surendro Keshub Roy v. Doorgasoondery 
„in which it has been held that by Hindu law there cannot be simul- ` 
doptions by two widows to onefather. As a result of this decision, 






be uphel 
Dossee (f) 


taneous a 
(a) See West and Bubler, pp: 89, 90, and W.R. 409, affirming 14 W. R. 117: 
the authorities quoted by them therein. (e) See Sriramulu ve Ramayya, (1881) I, 
(b) See Kalee Chunder Chowdhry v. Sheeb L.R.3 Mad 15. - 
Chunder, (1865) 2 W. R. 281. (f) (4892) I. L. R. 19 Cal. 518° See also 
(6) See Nursing Narain ve Bhuttun Loll, Gyanendro Chunder Lahiri v. Kallapahar 
: Hajee, (1882) I. L. R. 9 Cals 50,2 
+194. . s 40 als 50, whe 
(3864) T Pr iakoor Jeebnath Sing v. The simultaneous adoption is held’ not valig 
Gourt of Wards, (1875) 15 B: L, R. 190 i23  decording to Hindu law. * . 
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the nearest kin of the Raja, his father’s sister’s son, succeeded to the estate. 
But though simultaneous adoptions are not allowable by law or custom, 
there is nothing to prevent successive adoptions being made even where 
the first adopted son is living. A prominent instance of such adoption is 
to be found in the family of the well known Bannerjees of Teliniparain the 
district of Hooghly. Two of the widows of Babu Ananda Prosad 
Bannerjee having been authorized by him ta take each a ‘son in 
adoption, the elder took Satya Dayal in adoption, and, afterwards, the 
younger widow adopted Satya Santi, and neither of these adoptions was 
questioned or made a {subject of litigation. In Bombay, adoption of a 

> second boy during the lifetime of the first adopted son was once permitted 
by the Peshwa, but the Brahmans took offence at it and condemned it in 
strong terms. But the adoption having once been made it was not 
iriterfered with but was left untouched. .A Vaishya Sonar, however, may 
have two sons adopted to him, one by each wife. 

Under Hindu law ascurrent in Madras an orphan’ cannot be 
adopted (a). The same is also the law in Western India (è). The reason 
seems to be that in the case of one who has neither father nor mother 
living, there is, as a matter of fact, none legally competent to give him in 
adoption. The case, however, would be otherwise where the Krittima 
form of adoption prevails, under which one can give himself in adoption. 
But though an orphan cannot, as a general rule, be taken in adoption, 


there is nothing to prevent his being taken as a palak putra. In Bengal’ 


no instance has come to pass of an orphan being taken or attempted to be 
taken in adoption. = 

In Bengal the general rule is that adoption among Shudra 
permissible at any age previous to marriage, and amongst the superi 
castes at any age before investiture with ‘the holy thread (oita) (¢), In 
Madras, custom obtaining among Dakkhani (Southern) Brahmans validates 
adoption of a boy of the same gotra after upanayana has been performed (2), 






The usage in Pondicherry permits adoption after vpanayana in any case(e), - 


The Bombay High Court has held that among all classes even a married 
wman may be adopted, whether he belongs to the same gotra with the 
adopter or not. Among the Jains there is no „limit as to the age for 
"adoption ; in point of fact, the age qualifying for adoption extends to the 
thirty-second year from conception. In the North Western Provinces the’ 
Allahabad High Court has held thata person may be .adopted at any 
age if upanayana has not been performed., 


(a) See Subbalucammal v. Ammahutti (d) Bée Viragava v. Ramlinga, (1883) I. 

Ammal, (1864) 2 Mad. H. 0.129, ° L. R. 9 Mad. 148, overruling P. Venkates- 
(b) Bdlvantråv Bhaskar v. Bayabai, (1869) aiya v. Ver kate Charlu, (1886) 3-Ma He Ca 
Bom, H, ©.'83; 28. 


(c) Boe 6 Beng, Bel, Rep,7o, * (@ See Mayne, Sec, 129, 
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There appears to be no restriction as to the age of the adopter. 


But he must in any case be older than the adoptee. 


Mr. Steele says that 


in Bombay adoption generally takes place while the boy is between five 


and twelve. 


is competent to give authority to adopt a son. 


In Bengal it has been held that a lad of fifteen or sixteen 


In Mithila an adult or 


even a married man may be adopted. The custom in the Punjab is not 


strict about age. 


Although the Dattaka Nirnaya states that the age for 


adoption is five, adoption of one aged six times that number is upheld. 
In Mithila, there is this further peculiarity that the wife being 
e husband’s agent and that agency being determified by death, she as 
widow cannot adopt in the Dattaka form, even with her husband’s 


permission. 
that to herself, not to her husband. 
‘the party adopted is essential (0). 


She can, therefore, adopt only in the Krittima form, and 


Inthe Krittima form the consent of 


‘In the Damaduga caste an untonsur- 


ed widow may adopt (b). In Bombay an adoption by an unmarried person 


is not invalid (¢), 


Where a-boy is adopted in a different family, his connection with his 
own family ceases for all practical purposes, and he cannot, therefore, 
have any claim on the estate of his natural father. This is the standing 


rule in Bengal. 


In Bombay this rule has beet modified to a certain 


extent in order to’meet a case of absolute necessity. There, the adopted 
son can inherit from his natural father only in default of other heirs,. 
but that in virtue of his adoptive, not his original, relationship. In some 
Punjab districts an adopted son does inherit from his natural father, if 
there befo heir of the common stock to exclude him; and in some 
others he is entitled to share in the estate of his natural father dying 


without other sons (4). 


Fanindra Deb Raikat’s case (¢) is one of custom. 


lowing an adopted son to inherit in a Cooch family not governed by 


7 Hindu law, whereas Rajab Biswanath’s case(f) is one precluding inheritance. 
by adoption in a Hindu family. In Madras, adoption causes a complete. 


severance from the family of birth (9). 

It is true, no man expects to beget a son after he has adopted one, 
But the unexpected sometimes comes to pass, and then the question 
arises what becomes of the adopted son as regards his right to the pro, 





(a) See Luchmun Lall v, Mohun Lall 
Bhaya Gayal, (1871)16 W. R» 179. 

(b) See Rayji Vinayakrav Jaggannath 
Shankersett vı Lakshmibai, (1887)I. L. R. 
1i Bom, 381. 

(c) Gopal Anant v, Narayan Ganesh, 
(1888) 12 Bom: 329, 
«(d) Seo Tupper’s . 

` Law, Vol. ITI, p. 83 
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Punjab Customayy 


(e) See Fanindra Deb Raikat v, Rajeswar 
Das, (1885) I. L. R. 11 Cal. 463. 
(f) See Sadar Dewani Adawlat Repo rts, 
3850, ps 24. 
(9) See Srinivasa Ayyangar vi Kuppan 
Ayyangar, (1863) 1 Mad. H. C, 180°; j Bee 
‘also Narasammal v: Balaramachar lu, I [bid 
420, . . 
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perty of his adoptive father. In Bengal, if a son is bdrn after 
adoption, the adopted son gets half of the other son’s share, that is, 
one-third of the whole. In other Provinces he gets only one-fourth, that 
is, one-third of the begotten son’s share. Says Mr. Borrodaile, “ when 
a son has been adopted, if a legitimate son is afterwards born the given 
son shares a fourth part” (e). In the case of a son being born to his 
adoptive father the adopted son ‘might, if he chose, quit his 
family and‘return to the family of his natural father. This shows 
that the severance by adoption is not complete. In Madras, 
œ among Shudras, the adopted son shares equally with the son born ‘after 
~. adoption (ù), In Bombay, a son born after adoption or a son re-appearing 
after supposed death shares equally with the adopted son in the father’s 
property, but he is entitled to the honour of primogeniture ( burapuna ) 
and precedence ( an pan). In some places the begotten son takes two- 
thirds; in others, three-fourths; and in,a few, the adopted son gets 
nothing beyond a present from the father. In Madras the two become 
co-heirs. In the Punjab, too, the adopted-son shares equally with the 
begotten son. 
Under Mahomedan law an adopted son has 
adoptive father may eXpressly confer on him. \ E 
In Madras the custom of Z//atom, or affiliation of San-in-law, obtains 
amongst the Reddi caste in the districts of Bellary and Kurnool. It is 
also in vogue among the Matoli Kapu or Reddi caste in those-districts (¢), 
The father-in-law has power to disinherit his heir in favour of Mlatom (d). 
This form of adoption confers higher rights than an ordinary adoption ; 
for //atom son-in-law does, for the purpose of succession, stand precisely 
in the place of begotten son, and in competition with natural born sop 
takes equal share. In‘ such adoption, however, the tie of relationship 
between the Zlatom and his natural family is not ‘severed, as it is 
generally the case where there is an ordinary adoption under 
Hindu law. 
°: Among Mahomedan Sahus of the Montgomery district there is no 
. established custom ( at variance with the geqeral custom of the Punjab ) 
which renders the selection of a son-in-law (Adana damad) as heir or- 
the conferring on him rights of inheritance invalid. Adoption of 










——_——— ee 
(a) See Borr. p. 72; see also Stokes (1881) I. L. R. 4 Mad., 272; Balurami ye 

Hindu Law Books, p.66;and Ayyavu Pera, (1883) I. L. R. 6 Mad. 267; Chenchas 

Muppanar v. Niladatchg Ammal, (1862) mmd v. Subbaya, (1885) I.L. R. 9 Mad. 

1 Mad. H.C. 45, ; 5 114; Narasimh Razu, v. Veerabhadra Razu, 
(b) See Raja v. Subbaraya, (1883) I. L. (1893) I. L. R. 17 Mad. 287, l 

R. 7 Mad.°253. . (d) See Tayumana Reddi v. Perumal 
(c]} Soe Hanumantammg v: Rami Beddi, Raldi, (1882) 1 Mad. H. C. 51, 
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gharjamai is common in the Punjab. Such adoption, however, is not 
made in Bengal; in fact, it could not be made in law, the Krittima form 
not being in vogue init. A married man cannot be adopted by a 
Bengal Hindu. But where such a one has no son, either natural-born or 
adopted, nothing is more common for him than to keep his son-in-law in 
his house as a permanent member thereof. But the ‘status of such a 
gharjamai is very different from a son properly so called. He cannot be 
heir to his father-in-law nor can he succeed to any of his property except 
what may have been given to him as a token of affection. 

But adoption is not confined to the four stereotyped castes of Hindus, 
it also prevails among the sisterhood of sin. These fallen daughters of ° 
Eve profess Hinduism and are recognized by the Hindu law, which lays 
down rules regulating the relations between the prostitute and her 
paramour («), The Mitakshara (b) goes further, and states in so many 
words that they form the fifth caste. But asa matter of fact, this all but 
abandoned community lies bey6nd the pale of Hindu society, and the 
most that could be said in its favour is that it is only a fringe thereof. 
The origin of this so called caste like that of the four principal castes is 
involved in doubt and obscurity, but the fact cannot be ignored that it is 
partly composed of woman no born of prostitutes. The position of the 
unfortunates, joining of necessity this community, is most pitiable ; 
they are cut off for good from their family as if they were dead, 
, if ever, recognized by their relations. 
sétved above, adoption largely prevails among prostitutes ; but 
as a rule/this practice is resorted to for purely secular purposes. Not having 
érs of their body, the prostitutes adopt girls in order that these 
mjght be of help to them in their old age. Itis a notorious fact that in 
alcutta prostitutes take little girls from beggar-women and rear 
them up as their own. In Madras and Western India dancing girls adopt 
daughters and bring them up in their trade. In the case of such adoption 
no particular ceremonies are necessary, recognition alone being 
sufficient (4). Some of these dancing girls are attached to temples, but 
though allowed to tread sacred ground and to exercise their art before’ 
gods and goddesses, they are no better than prostitutes. ; 

In Calcutta (e) and Bombay (¢) such adoptions have been held illegal. 
In the latter case Mr. Justice West, a very able and erudite lawyer, has 
very elaborately discussed the question, and has come to the conclusion 
that adoption by Naikins or dancing girls cannot be recognized by Cotirts 






(a) Vivada Chintamani, 101. 

(b) Sanskrit Mitakshara on Yajnavalkya, 
-Vol. IT, 290. 
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of law and confers no rights on the person adopted (0), ‘the ‘usage 
sanctioning such adoption being opposed to morality and “ the law of God.” 
In an early case the Madras High Court has held that such adoption can 
pe recognized by the civil Courts and does confer rights on the girl 
adopted (è). But recently this decision has beendissented from in Guddati 
- Reddi Obala v. Ganapati Kandannale). 

In Bengal a valid adoption cannot be cancelled .or ièvóked by the 
adoptive or the natural father (4). ¢ The adoption,” says Colebrooke, 
being once completely and validly made, it cannot be recalled ” (e), 
Nor can the adopted son renonuce the family of his adoption, or give up 
the sfatus created by adoption 0). Mr. Steele says that an adoption duly ° 
made cannot be annulled; but if it was concluded contrary to Shastras, 
as for instance, adoption of one older than the adopter, or of a father’s 
brother, or of a sister’s son, or a cripplé¢ or one deficient in understand- 
ing, or of one adopted without due ceremonies, such adoption ay be 
annulled. 

Being adopted into a new family, the adopted son could not niisali 
adopt, the maxim of law—delegatus Hoe Tol st delegare—standing in 
the way of his doing so ; nor could he devise away~what he had acquired 
by adoption. This is, what Sir Thomas Strange has said (9). But in 
Bengal, adoption by one who was himself adopted is a`çomnion enough 
occurrence; nor is any restraint put upon his power to will pany 
property acquired by him by virtue of his adoption. 

In conclusion it may be observed that adoption is often resqrted to by 
_ Hindus who have had no son of their body, evidently in the beli 
"spiritual purposes an adopted son is as goodas a natural-born son. 
ingly, it was considered by the Privy Council in some earlier cases\) 
‘that there was strong probability in favour ofan adoption being made pb’ 
sonless Hindus. But it seems that a change has come over the Hindu 
mind in this respect, and that the majority of them do not, as a matter 
of fact, appear to attach great importance to the existence of a sonasa 
‘means of salvation, and being of this opinion do not take any step 
* towards adopting sons in case of childlessness. In view of this circum- 









. Stance, the Judicial Committee in a later case (i) observe :— 


“i Much has been said of the old presumption which arises from the 





(a) The soundness of any such general (f) 2 Borr. 713. ry 
rule seems, however, to have been doubted . (9) See Hindu Law, Vol. 1, p. 91. 
by the same Court in Tara Naikin v. Nana (h) See Huradhun Mookurjia Y. Muthora- 
*Lakshman, (1889) I. L. R. 14 Bom. 90 nath Mookurjia, (1849)4 M. I. A., 414; 
(b) Venku v. Mahalitya, a LL:R.  Soondur Koomaree Debbeea v. Gudadhur 
11 Mad.°393. . Pershad Tewarree, (1858) 7 M. I. A. 54. 
(e) (1912) 23 M, L. J. R. 493. (i) Nilmadhub Doss v. Bishumber Doss 
(q) 2 Borr., 89. ; (1869) 13 M. I. A. 85, 3 B. L. R. (æ. 0.) 27, 
(e) 2 Str. Hindu DS 1il ° Ye W. R» (2. 0.) 29. t 
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religious duty which is upon every childless Hindu to adopt a son. 
Their Lordships do not deny the force of that presumption, but they can 
not shut their eyes to the fact that childless Hindus die daily without 
‘having fulfilled this obligation, or made provision for its fulfilment after 
their death.” But, be the fact as it may, adoption is still looked upon 
with a considerable degree of favour and is had recourse to, though not 
so often as it used to be in the past. This feeling of favour is not simply 
gratuitous, but has very good ground to go upon, adoption being enjoined 
by law, sanctioned by custom, and confirmed-by long-established practice. 
In fact, the institution is so deeply rooted in the Hindu mind that it 
would not be too much to suppose that so long as Hinduism holds its ° 
sway the practice isnot likely to disappear from this ancient stronghold 
of religion and custom. 
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ADMINISTRATIONEwecutors—Assets of Testator—No ‘Power to 
carry on ses abs carried on by Executors—Executors’ Right to 


Indemnity.—Testator, a boilermaker, who died in 1908, by his will ap- 
pointed his wi 


all his real 
ed no po 








w and his son his executors and devised and bequeathed 
d personal estate to his widow absolutely. The will contain- 
T to the executors to carry on the business. The widow and 
inued tocarry on the business as executors until the beginning of 
Noyémber, 1912. The widow received certain weekly sums and the son 
-wS paid an ordinary salary as manager. All the testator’s creditors with 
he exception of three had been paid. In November, 1912, two of the 
three unpaid creditors obtained the ordinary creditors’ decree for admini- 
stration. Both the plaintiffs were aware that the business was being 
carried on, but took no steps to interfere with it. In December, 1913, 
an application was made by subsequent creditors for a declaration that, 
the executors were entitled to an indemnity out of the assets for debts 
incurred in carrying on the business in priority to the original creditors - 
of the testator, and the applicants and all other new creditors might have 
the benefit of such indemnity. Joyce J. refused the application. On 
appeal :—He/d, that as the executors had carried on the business for the 
benefit of the widow and not under an agreement with the testator’s credis 
tors, the applicants were not entitled to an indtmnity out of the testator’s 
estate in priority to the persons to whom the testator was indebted at 
his death. Held, also, that merely standing by with knowledge that the 
bysiness was being carried on and abstainjng “from; interference with it ° 
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were not of themselves stifficient to constitute the original creditors of 
the testator persons entitled to the subsequent assets and therefore bound 
to give effect to the indemnity. Zn re Oxley. John Hornby & Sons v; 
Oxley. [1914] 1 Ch. 604. 

ADMINISTRATION—Executor—Insolvent Estate—Preferment of Cre- 
‘ditors—Payment of Debts to Amount in Excess of Assets in hand--Right 
of Executor to rccoup himself out of Subsequent Assets. To entitle an 
executor to insist on his right to prefer a creditor and to be allowed the. 
amount paid by him out of the assets of the testator’s estate it is not ne- 
cessary for him, in the event of the estate proving insolvent, to establish ` 
that at the time he made the payment he had assets of the testator in, 
hand. He may if he pleases himself advance the money to the estate for 
the purpose of such payment, andif he does so he will be entitled ro recoup 
himself out of subsequent assets of the estate which may - come into his 
hands. Zn re Jones. Peak v. Jones. [1914] 1 ch 742. 

BANKER— Deposit of Securities by -Broker—Authority of Broker to 
pledge—LEstoppel—Purchase for Value inGogd Faith. The plaintiff had 
bought through a firm of stockbrokers certain shares of which one H. 
was the registered holder, Upon the certificates for the shares was in- 
dorsed a form of transfer which had been executed by H. The plaintiff 
allowed the certificates to remain in the hands of the stockbrokers in this 
condition. The stockbrokers proposed and the plaintiff agreed that the 
shares should be registered in names other than his own name. Before 
this was done they deposited the certificates with the defendants, their 
bankers, as security for their account with the defendants, reques 
defendants to have the shares registered and certificates made out i 
names of two nominees of the defendants. This was done. The stògk- 
brokers then became bankrupt, owing a large sum to the defendants. Th 
plaintiff claimed the certificates. The defendants asserted the right to 
hold them as bonafide pledgees without notice of the plaintiffs - title :— 
Held, (1) on the facts, that there was nothing to put the defendants upon 

e Inquiry as to the extent of the stockbrokers’ authority to pledge the cer. 
titicates. Held, (2) that the plaintiff was estopped from setting up his 

* title as against the defendants, having left thé certificates in the hands of 
the stockbrokers in such a condition as to convey a representation to any 
person who took them from stockbrokers that they had authority to deal 
with them. Fuller v. Glyn, Mills, Currie & Co. [1914] 2 K. B.-168.. 
e ComPpAny—Prospectus—LExpert’s Report—Bona fide Report—State- 
ments expressly based therxgon—Contract to take Shares—Material 
Inaccuracy in. Report and Statements—Where a company issues 
a «prospectus inviting applications for shares on the faith’ of bona 
fide statements of fact expressby based vh the bona fide report, of an 
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expert, tte accuracy of those statements is prima facie the basis of the 
contract. If the company does not intend to contract on that basis, it 
must dissociate itself from the report in such clear and unambiguous terms 
as to warn intending applicants that it does not vouch for the accuracy of 
the report or any statement based thereon. Otherwise, if the report 
proves to be inaccurate, any material inaccuracy in the company’s state- 
ments, though based thereon, will be a ground for rescission. In sucha 
case, calculations of future profits based on the date of the report may 
amount to a material misrepresentation of fact. Jn re Pacaya Rubber 
„ and Produce Company, Limited. Burns’ Application. {1914} 1 Ch. 542. 
Costs—Taxation—FPlaintiffs Travelling and Personal Expenses— 
Condition of Allowance—Jurisdiction of Taxing Master—Practice. A 
plaintiff who lived at Florence recovered judgment in an action. Upon 
taxation of the plaintiffs costs as Detween party and party the Taxing 
Master fixed a certain sum as proper to be allowed in respect of the 
plaintiff’s travelling and hotel expenses, &c., but made it a condition of 
its inclusion in his allocatur that the plaintiff’s solicitors should produce to 
him either a voucher acknoWledging the receipt by the plaintiff from his 
solicitors of the said sum or a letter from the plaintiff intimating that he 
had knowledge of the amount as allowed :—Held by Buckley L. J. 
and Kennedy L. 








of the items complained of. Harbin v. Gordon [1914] 2 K. B. 577, 
CRIMINAL Law-—Plea—Autrefois Acquit—Peril of Conviction on 
vevious Charge—Two Offences substantially the same. To establish a 
- plea of autrefois acquit it must be shewn either that the defendant had 
been previously acquitted of the same offence, or could have been convicted 
at the previous trial of the offence with which he is subsequently charged 
or that the two offcnces are substantially the same. Zhe King v. Barron 
[1914] 2 K. B. 570. ; 

GooDWILL—Assignor* Deed of Assignment for Benefit of Creditors 
Solicitation ofOld Customers by Assignor. The general principle 
affirmed by the House of Lords in Trego v. Hunt [1896] A. C. 7, that a 
vendor who sells the goodwill of his business and receives the purchase: 
money cannot afterwards destroy that which he has sold by soliciting his* 
former customers, does not apply to the case of a sale of a debtor’s busi- 
ness by the trustee of a deed of assignment executed by the debtog for the 
benefit of creditors. In such a case the alienation being involuntary. as 
inthe case of a bankruptcy the” exception established iù -Walkey y, 
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Mottram (1881) 19 Ch. D. 355 applies, and the debtor is not precluded 
from soliciting the customers of his old firm. Green & Sons (Northamp- 
ton), Limited v. Morris. [1914] 1 Ch. 562. 

LANDLORD AND TENANT—Claim by tenant against lessor for 
damages for breach of contract—Notice to Morigayor of tenant’s claim 
—Action by Morigagees in Possession for Rent—Right of ienant to set 
off—Damages claimed from lessor.’ A building company entered into an 
agreement with the defendant to erect and complete an hotel so as to be 
ready for occupation by a certain date, and the defendant agreed to take 

a a lease of the hotel fof twenty-eight years at a specified rent, as soon as 
it was ready for use. The building company made default in completing 
the hotel, but on its subsequent completidn the defendant accepted a 
lease for the stipulated term without prejudice to any claim for damages 
for breach of the agreement. The company, who had obtained a head 
lease of ninety-nine years from the freeholder, mortgaged the same to 
the plaintiffs. In an action by them, as mortgaees in possession, against, 
the defendant for arrears of rent accrued since the date of the mortgage, 
the defendant sought to set offa claim for damages in respect of the 
company’s default in not completing the hotel by the specified time, and 
alleged that the morgage was taken by the plaintiffs with full notice and: 
knowledge of that claim:-~He/d that inasmuch as the right attempted to be 
set off was not an interest in land, but merely a claim for damages for breach 
of a personal covenant, the claim to set off could not be alowed. The 
coses as to set-off by an assignee of a chose in action had no Application 
to the present case. Reeves v, Pope [1914] 2 K. B. 284. 

Licght—ZInterference—Effect of Acquiescence in Previous I, nter ference 
by other persons—Easement. An abstraction of light coming over ak, 
joining property, acquiesced in or consented to by the owner of R 
dominant tenement, does not entirely negative his right to an easement 
of light over other adjoining property, though it does not give him any 
further right over that second adjoining property so as to prevent the 

e erection of a building which he could not have prevented had he not con- 
sented to the prior abstraction of light over the first adjoining property. 

* W. H. Bailey & Son, Limited v. Holborn & Frascti, Limited, [1914] 
1 Ch. 598. e 

NEGLIGENCE— Railway Company—Duty towards Invitees—Contris 
butory Negligence, A railway company occupied a station yard with an 
‘approach thereto, The plaintiff was in the habit of going himself or 
sending his driver to the station yard with a horse and cart to receive or 
deliver goods. The yard was bounded on one side by & Sloping bank at 
the, bottom of which was an open culvert. Both the plaintiff and his 
driver knew the place well: ©n the occasion in question the driver droye 
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the horse and cart up to the door of the weighing office. The sloping bank 
was forty feet behind the cart. He left the horse and cart unattended, as 
he and other drivers usually did, and went into the office, where he re- 
mained for a few minutes. The horse in his absence backed the cart over 
‘the bank and was dragged backwards into the culvert and injured. In| 
an action in the country court against the company for negligence, the 
jury found a verdict for the plaintiff. The county court judge entered 
Judgement in accordance with the verdict. On appeal:—held, per curiam 
-(Bray and Lush JJ.), that the duty of a railway company towards persons re- 
‘sorting to their stations and yard in the ordinary course of business is higher” 
than that ofthe occupier of private premises towards persons resorting to 
.such premises in the like manner ; and that railway companies are bound to 
take reasonable careto have theirepremises reasonably safe for persons using 
‘them in the ordinary and customary manner and with reasonable care, 
Held, per Bray J., that there was evidence of a breach of this duty causing 
the accident, and that the question of contributory negligence was for the 
jury. Held, per Lush J., that there was no evidence of any breach of the 
duty causing the accident ; that the effective cause of the accident was the 
negligence of the driver in leaving the horse unattended ; and that, if this 
amounted to coptributory negligence, the Court ought in the circumst- 
.ances, notwithstanding the verdict of the jury, to hold that there was con- 
igence : Norman v. Great Western Railway Company. [1914] 





GLEANINGS. 





TRIAL BY NEWSPAPER. 


Most people, we imagine, will agree that the Divisional Court, in- 
imposing a fine of 1002. upon the editor of Lioyd’s Weekly News for pub- 
lishing an affidavit by Mrs. Starchfield whilst an indictment for murder 
was pending against her husband, punished none too severely a peculiarly, 
, objectionable form of contempt of court. If this comparatively small fine 
does not serve to discourage the increasing process of trial by newspaper, - 
the warning uttered by Mr, Justice Darling will, it may be hoped achieve 
that desirable result, 


We have come to the conclusion that if this proces$ of tril by newspaper continues 
-after the warning which has been given, the Court‘will be bound to inflict imprisonment, 
.and will not shrink from doing it. The disadvantage tothe public is enofmous, and 
people must be prepared to suffer a severe penalty if they interfere with the course of 

justice and set themselves up as a tri8unal for trying cases in which His Majesty’s sub- 
„jects are involved. 


. . 
u 
e 
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These are timely words, and the Court, whenever it has occasion, 
will, it may be hoped, act upon them. There are certain newspapers, some- 
times spoken of ironically as ‘ Sunday papers,’ which make it a practice,. 
whenever a sensational crime has been committed, to pander to morbid 
curiosity by the most irregular means. They try to usurp the functions 
of the judicial tribunals of the land, or at least to anticipate their exer- 
cise, without, apparently, the slightest regard for the elementary interests 
of justice. Not only is imprisonment the fitting punishment for this 
grave interference with the administration of the law ; it has already been 

‘imposed. At the Bristol Assizes, in r901, the then editor of the Weekly ° 
Despatch, with a- contributor who styled himself ‘ a special crime inves- 
tigator,’ was sentenced to six months’ imprisonment for attempting to 
pervert the course of justice in the Allport case, which, since it was con- 
cerned with felony and not with murder, involved far less serious issues 
than did the Starchfield trial. It is not merely that the class from which 
jurymen are drawn may be affected by these irregular. statements and 
pictures in the Press ; the whole value of the identification of prisoners is 
often destroyed by them. The recent growth of illustrations in the Press 
has resulted in an increasing interference with the functions of the Courts,. 
and the judges, it must be confessed, have been somewhat timid in deal- 
ing with so mischievous a scandal. It is high time that they sternly sup- 
pressed it.—Law Journal. N 
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REVIEWS, a 








Mayne on Hindu Law and Usage. Eighth edition, revised and edited by a. 
7 SIR CHETTUR SANKARAN Nair, Kt., C.LE., one of His Majesty’s 
Judges of the High Court of Judicature at Madras. Maneras: 
Higginbothams Ltd., 1914. Demi 8vo. Pages LXIII and 987. Price 
e Rs.20. | 
THE name and fame of John D. Mayne have gained, in the domain 
of Indian Jurisprudence, such a wide clebrity tat it would be simply idle- 
for us to sing the praise of his magnum opus which for the first time, in e 
` the history of Indian legal literature, brought within the easy reach of 
every student, practitioner and Judge, a lucid and masterly exposition of 
the principles of Hindu law which governs nearly 200 million inhabitants. 
of this vast peninsula froth Kashmir to Cape Comorin and Karachi 
to Calcutta. But we heartily: join the chorus on the appearance 
of a fresh edition. , The multiplicity of new decisions, reported since the- 
publication of the last} edition, „rendered à revised edition imperatively 
necessary; and -we heartily congratulate the publishers gn securing such, 
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an able and eminent editor for revising and editing the present edition. 
All decisions on Hindu law reported in the authorised series, since the 
appearance of the last edition, have been judiciously embodied and the 
work has'althogether undergone a thorough and careful revision. Though 
Mayne’s opinions on certain questions of Hindu law require reconsidera- 
tion in the light thrown by many sacred books of the Hindus published 
since the last edition, the learned editor has not, in deference to the wishes. 
of the Publishers, made any alterations. From utilitarian stand point, how- 
ever, it would have been much better if the modifications thus rendered 
necessary were brought into the lime-light of criticism by in-ø 
corporating them in the footnotes. It would be a work of supererogation 
to enter upon a critical description of this work so well-known to the Pro- 
fession. We would only add: magna cum laude. 





Kerr on Injunctions. Fifth Edition, by J. M. Paterson, M. A., LL. M., 
Barister-at-law. Lonpon;/Sweet and Maxwell, Ltd., 3 Chancery 
Lane, W. C. 1914. Roy.8vo. Pages Ixu and 758. Price £1--15s. 


KERR on Injunctions is recognised as a standard authoxity on the law 


and practice of injufictions wherever the principles of English law are 
administered ; and we, therefore, welcome witl great pleasure a new 
edition of this Work. Eleven years have elapsed since the fourth edition 
was launched’into existence and during this ‘period a large number of 
cases have “been decided and statutes passed which affected various. 
in the text of the fourth edition. The learned editor has. 
sly embodied all the decisions and re-written several portions of 
ork with great care and sound judgment. The text in this edition has 
ynereased to the extent of nearly hundred pages. The usefulness of the book 
fis further enhanced by enlarging the Index and by giving citations of 
_“ contemporary reports including the Revised Reports. a 










The Indian Constitution. By A. RANGASWAMI IYENGAR, B. A., B. L. 
Mapras: G. C. Loganadham Bros. Second Edition, 1913. Demi 
8vo. Pages 255 and CCXXIV. ° 
Tuis book has been*intended as an introduction to the study of the 
. Indian Constitution and its history under the Britishrule. This is the first 
work in which an attempt has been made to give a systematic treatment - 
of the features of the Indian Constitution, looked at from the point of 
view of the Indian citizen and of the Indian student of political science. 
Students of Indian history hardly obtain an idea of the machinery of the 
Indian Government constructed and developed during more than a century 
of English occupation of India from books on Indian History hitherto 
published. Though there is no scope for a Hallam in this country to-chro- 
nicle the growth of the constitution, yet the average Indian who cares 
* to interest himself,in politics gains a knowledge of political problems 
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in a haphazard way. Such knowledge as he obtains by reading newspapers 
and by hearing and reading political speeches can but give hima slen 
der acquaintance with the subject. Though Cowells’ Court and Legislative 
Authorities in India and Sir Courtenay Ilbert’s Government of India are 
Standard works, yet there is much in Mr. Iyengar’s book which ‘is 
worthy of notice by every student of Indian polity. 


Analysis of tne Law of Contracts and Torts. By A. M. Wilshere, M. A.. 
` LL. B, and Doueras Robb,-B. A., Barristers~at-law. LONDON: 
Sweet and Maxwell Ltd., 3 Chancery Lane, W.C. 1914. Demi 8vo. ; 
Pages xIv and 155. Price 6s. l 
THIS book is more or lessan analysis of “ the Common Law of. Eng- 
Jand.” It was undertaken with.a view to produce an epitome of that work, 
and we find on its examination that the authors have discharged their f 
‘task with credit to themselves. They have much simplified the labours 
-of students who have to read the parent wofk. 


~ 


Desai’s All-India Century Digest, 1811—1912. Vol. XI. By B. R, ” 
DESAI, High Court Pleader. Baroda: The Chandra Prakash Printing 
Press. 1914. Roy. 8vo. Cols. X and 1064 and 79h Price Rs 7, - ` 
THIs volume brings Mr. Desai’s gigantic undertaRing to its comple- 

` tion. It contains all titles from Tacking to Zuri-peshgi-lease and a 

Table of Cases covering 796 columns. The legal profession ‘has before it, 
for the first time, in eleven portly tomesa digest of the case-law omulgated 

in the course of one century of British rule in India. The sho 

during which each successive volume has seen the light of day is 

mark in the history of printing in a mofussil city such as Baroda. 









MISCELLANY. 


Lord Kenyon, a once famous judge, was a favourite with King 
‘George III but had a bad temper, and on one occasion made a scene in 
Court by an extraordinary outburst. He went to the Levee shortly 
“afterwards, and the King took the opportunity of giving him a word in 
season. “ My Lord Chief Justice,” said his Majesty, “I hear that you 
Have lost your temper, and from my great regard for you I am very glad 
to learn it; I hope you will find a better one.” 





_.In “Stories from Bench and Bar” Mr. Engelbach tells of a judge 
and a barrister who were discussing the doctrine of the transmigration of 
the soul of men into aaimalg “ Now,” said the judge, ‘suppose you 
and I were turned into a horse and an ass, which would you prefer to be ?” 

“ Thè ass to be sure,” replied the lawyer. 

‘Why? queried the judge.. ` ° 

“ Because,” was the reply, “Ihave heard of an ass being a judge, $ 
but of a horse never.” f ° 


” THE 
Bombay Law Reporter. 





l5th July, 1914. 





NOTES. 





It israre to find cases of torts coming before the Courts in this 
country ; it is rarer still to come across cases of negligence. The case of 
Bengal P. Railway Co. v. Gopi Mohan Singh (41 Cal. 308)is the first Indian 
case in which a suit is brought against a railway company for negligence 
in keeping the gate at a leyel-Crossing open. The plaintiff, Gopi Mohan 
Singh, claimed damages-from the defendant railway company for damage 
caused to his catriage;while he was crossing the defendant-company’s line, 
by a train of the defendant-company running into it at a level cross- 
ing where the he had been left open. The Court of first instance 
found that the/defendant-company was guilty of negligence in leaving the 
gate open, bt. dismissed the suit on the ground that the plaintiff was 
guilty of gontributory negligence, because the plaintiffs coachman was 
bound £6 exercise reasonable care while crossing the line, that he should 
ooked up and down the line to see if any train was approaching, 
that, if he had done so, he would have seen the train approaching 

_And could have avoided the accident. But the lower appellate Court as 
_/ wellas the High Court awarded damages to the plaintiff on the ground that 
“the gate was left open when the accident took place and that the proxi- 

mate cause of the accident was the running of the train against the 
carriage. As the gate was left open there was an invitation to alle 
comers to cross the line and an intimation that it could be crossed 
with safety. : ' 









An interesting point of latent ambiguity arose in Pratap Chandra 
Shaha v. Mahomed Ali Sarkar (41 Cal. 342). The plaintiff sued’for 
rent and interest upon arrears of rent. The contragt between the parties 
was embodied in a abuliyat. This document recited that interest would 
be paid by the tenant upon rent in arrears at the rate of one anna per 
rupee, but did not expressly state whether interest. at this,rate was pay- 
able monthly or annually. The Court of first -instance allowed evidence 

J 12 e - ‘ 


94 THE BOMBAY LAW REPORTER. i [ VOL. XVI. 


to be given as to what was intended, and came to the conclusion'that the 
interest intended to be payable was at the rate of one anna per rupee per 
month, that is 75 percent. per annum. Jenkins C. J. and Mookerjee J. 
held-that direct oral evidence to the effect that at the time the parties 
entered into the contract they agreed that interest would be payable at 
the rate of one anna per rupee per month was clearly not admissible 
under the provisions of the Indian Evidence Act. 





In In re Vijiaraghavalu Naidu (37 Mad. 156) the Madras High Court, 
following a recent ruling of thé Calcutta High Court, decides that when a e 
person who has been let out on bail commits’ suicide: the sureties are 
discharged from their obligation to produce him. In this case a person was 
charged before the Chief Presidency Magistrate with an offence under 
s. 413 of the Penal Code. He was released on bail and Vijiaraghavalu 
and another petitioner signed a bond for his appearance in the sum o 
Rs. 2,500 each. The accused committed suicide by drowning himself in 
a tank before the date of surrender. The Chief Presidency Magistrate 
thereupon forfeited the. bond and ordered the full amount to be paid on 
the ground that the suicide of the accused was a preventible reason for his 
non-appearance and one which the sureties should haye made themselves 
aware of and.guarded against. But this argument did not meet with the 


` approval of Benson C. J. and Napier J. who expressed the opinion that 


the fact that the sureties did not take steps to prevent the ‘accused irc m 
committing suicide, even though the possibility of his doingiso might 
have passed through their minds, did not amount to such negor! or 
default as to-make them liable on the bond. 3 


~ The Madras High Court, differing from the decision of the Bombay 
High Court in Moro Sadashiv v. Visaji Raghunath (16 Bom. 536), has held 
that the prohibition contained in s, 48 of the Code of Civil Procedure, that 





certain classes of decrees cannot be executed after twelve years applies 


even to the case of minors who are decree-holders. Sargent C. J., in the 
Bombay case observed that the provisions of the Civil Procedure Code 
must, in the absence of anything to the contrary, be deemed to be subject 
to the general principle of law as to the disability of minors, viz., that 
time does not run against a minor. Benson and Sundara Ayyar JJ, 
are of the opinion that limitation being the result of Statute law no 
exemption from it ean be recognised except what the Statute itself 


provides, © 





An important pointeof practice was decitled in Lambert v. Howe (61 L.J.) 
in whichthe defendant, anticipating that an action would be brought, 
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had caused shorthand notes to be taken of certain County Court pro- 
ceedings relating to the same transactions. It was held that the plaintiff — 
was entitled to inspection of the transcript, notwithstanding that it was 
obtained.with a view to the litigation, it being a mere reproduction of 
that which was publici juris. 





ALIENATIONS MADE BY A HINDOO WIDOW. 


The law on the subject of alienations by a Hindoo widow, though 

, forming an important part of Hindoo law, has not yet been very 
clearly laid down. Despite the frequency of cases coming for decision 
pefore the High Courts, many points yet remain doubtful. In 
Debi Prosad Chowdhury v. Golap Bhagat (1) a question arose as to the 
validity of a mortgage made by °a widow as against the reversioners, 
and the following question was referred to a Full Bench: “ Is the 
alienation by way of mortgage by a Hindoo widow, ofa porton of the 
estate of her husband without any proved legal necessity but with the 
consent of the next reversioner for the time being, valid and binding on 
the actual reversioner,xho is not the heir of the consenting reversioner? ” 
The Full Bench answered this question by saying that when an 
alienation by way of mortgage has been effected by a Hindoo widow, in 
respect of a portion of the estate of her husband, with the consent of the 
next reversionér for the time being, such consent may raise a presumption 
that the transaction was for legal necessity or that the mortgagee had acted 
therein after bona fide enquiry and had satisfied himself as to the 
existerice of such necessity ; but this presumption, when it arises, is 
Teale ; and it is open to the actual reversioner to establish that there 
was in fact no legal necessity and that there had been no proper and 
ra bona fide enquiry by the mortgagee. y 

Although, as it may seem, the question referred to the Full Bench 
had reference only to a particular sort of alienation, viz., that by way of 
mortgage, their Lordships constituting the Full Court, and particularly . 
Mookerji J., did not confine their investigation to the particular sort of 
alienation, but have considêred the whole law of alienation by a Hindoo ° 

widow. Mookerji J., after examining the original texts and the case: 
law on the subject, has deduced the following rules.— 

(1) When a Hindoo widow has alienated, in whole or in part, the 
estate inherited by her from her husband, the transferee can establish ae 
good title as against the reversionary heir after htr death, if he proves 
that the alienation was made by her for purposes of légal necessity. 

(2) When a Hindoo widow has alienated, in whole or in part, the 















——_ 
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estate inherited by her from her husband, the transferee can establish a 
good title as against the reversionary heir after her death, if he proves 
that he made proper and dona fide enquiry as to the actual existence of 
legal necessity, and did all that was reasonable. to satisfy himself as to 
the existence of such necessity, , 

(3) When a widow has alienated, in whole or in part, the estate. 
inherited by her from her husband, with the consent of the reversionary 
heirs, such consent may raise the presumption that the transfer was for 
legal necessity.or that the transferee had made proper and bona fide enquiries 

a and had satisfied himselfas to the existence of such necessity.. The , 
quantum of consent necessary to raise this presumption depends upon the 
facts of each particular case, and, in all cases, the presumption raised by . 
such concurrence on the part of the reversioners is rebuttable. 

(4) When a Hindoo widow has &lienated her entire interest in the 
estate inherited by her from her husband, with the ‘consent of the 
whole body of persons entitled to succeed as immediate reversionary 
heirs, the transferee acquires a good title asagainst the actual reversionary 
` heirs at the time of her death. 

Shortly stated, these rules come to this: first-that an alienation by a 
Hindoo widow to be valid must be made for legal necessity; secondly,- 
that the consent of reversioners is a piece of evidence. which will go to 
show the necessity of the transaction, but that it is rebuttable by more 
cogent evidence ; and, thirdly, that where the alienation is of the entire 
estate, the consent of the whole body of reversioners validates t the aliena- 
tion and there is-no necessity of proving the existence of legal-necessity, 

It will be interesting to see whether these rules are in ee 
with the rulings of the other High Courts, especially the Bombay 
„Court, on the point. 

In Varjivan Ranggi v. Ghelji Gokaldas (3), a Hindoo widow 
made an alienation of certain immoveable property, inherited by 
her from her husband, by way of sale to strangers, apparently not for 

* any legal necessity but with the consent of her daughter, who was 
the next reversioner at the time of the sale. The daughter, however, 
predeceased the widow, and on the ‘atter’s death, the actual 
teversioner being grandson of the second cousin of her husband, 
sought to set aside the alienation. On the authority of the ruling of 
the Privy Council in Raj Lukhee Deabea v. Gokool Chunder Chowdhry (2) 
* Sargent C. J. held that a sale by a Hindoo widow, though assented to by the 
teversioner who predeceased the widow, may, for want of proof of legal 
necessity for the same, be set aside at the instance of the heir of the 
` husband whọ succeeds her on her death, and that the fact of the then 









(1) (0881) I L. R. 5 Bom. 563, (2) (1869) 13 M, I; A. 209, 
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reversioner assenting to the sale can only be considered as a piece of 
evidence, but liable to be rebutted by stronger evidence on the other side. 
These remarks appear to be quite in consonance with the first three 
rules laid down by the Calcutta High Court. In this case, Sargent 
' C. J. held that "the consent of the daughter can not be regarded as 
affording the slightest presumption that the alienation was the justifi- 
able one, having regard to the state of dependence, in which all women 
are supposed by Hindoo law to have their being.” The next important 
case is that of Vinayak v. Govind (4) in which the case of Varjivan v. 
, Ghelji was quoted apparently with approval. In this case a widow had 
alienated five plots of land inherited by her from her husband. Two of 
them were sold with the consent of one Venkatesh, who was the next 
reversionary heir to her husband to defray his (Venkatesh’s) marriage ex- 
penses. The Khata of the remaining three was relinquished by her in favour , 
of the defendant, as she was unable to pay the Government assessment 
thereon. After the death of thed and of Venkatesh, the latter’s son 
brought a suit to recover posse; 3 e plots of land alienated by 
l : : : District Judge fE 3 
Radhabai (the widow). , : ed_plaintiff’s claim 
A ,re plots. Jenkins C.J. and Rande J. Confirmed ~ 
with respect to all the g gre 
: othe three plots relinquished by the widow, while 
the decree with regar; ° ows 
ing two plots the decree of the District Judge was 
essing plaintiff's claim with respect thereto, as he was 
en estopped, under the circumstances, by the consent 
father at the time of the alienation, from questioning the 
e transaction. It was observed by Ranade J., as regards the 





` was found as a fact that there was no legal necessity. 
, The decision, therefore, must be held to have turned mostly on the 
question of estoppel. Some of the observations of their Lordships, how- 
ever, are worth considering. Jenkins C. «J. observes: “ Now there can 
be no question that apart from legal necessity a widow can validly 
-alienate land that has devo:ved on her from hes hushand with the consent" 
of the reversioners.” Further on his Lordship remarks that the consent 
of the persons interested to oppose the transaction evidences’its pro- 
priety, if not its actual necessity» n e e ; . 


(4) (1900) I. L. BR, 2$ Bome 12% 
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The next case in which the question of the validity of an alienation 
by a widow cropped up is that of Hunsraj v. Bai Moghibai(). In 
that case an action was brought for the specific performance of an 
agreement between a Hindu widow and a kinsman of her husband. 
One of the terms of the agreement was that during the lifetime of Moghi- 
bai (the widow) she should have a life interest in an undivided moiety of 
the said property, Hansraj being absolutely entitled to the other. On 
behalf of the defendant it was urged that in passing a decree for specific 
performance the Court ought to guard against the defendant being compelled 

~_ to execute a document granting to the plaintiffa larger estate than she, 

had as a Hindu widow. But the Court refused to yield to the contention, 
holding , as regards the moiety absolutely conveyed to the defendant by 
the plaintif, that the conveyance was to the plaintiff who was the next 
reversioner and that “ it was settled law that a Hindu widow can, during 
her lifetime, convey the estate absolutely to him who is the next reversioner 
and thereby accelerate the revergiggq@#t\succession.”’ 

Here for the first time ender seems to have been 


orte Mbay, which a few years g0 was held to have no 


acceptance in this part of the country. It thus becomes necessary to find on 
what theory that doctrine is based, and in what circi@Stances it becomes 
applicable. Mookerjee J. found on examination of judii#! decisions that 
this reliquishment'theory was first taken from a note of If: Colebrook to 
the effect that a widow’s gift of the estate to the next heir § 8004 in law, 
as such a gift is a mere relinquishment of her temporary intest mn favor 
of the next heir. As a matter of fact, however, the theory of selinguish- 
ment was found to have been foreshadowed in the Dayabhag. The words 
“MATAR: Ta ara ASÀ ARE qå aa: ” were Kid 
~to be comprehensive enough to include not merely the case of the death 
of the widow but all cases where her right ceased, The relinquishment 
theory was very clearly explained in the case of Beharilal y. Madho 
Lal Ahir Gayawal(+) as follows:— “It may be accepted that 
according to Hindu law the widow can accelerate the estate of the heir by 
. conveying absolutely and destroying her life, estate. It was essentially - 
‘necessary to withdraw her own life estate, so that the whole estate should 
get vested at once in the grantee. The necessity of the remoyal of tlfe 
obstacle of the life estate is a’practical check on the frequency of such 
conveyances.” 
Thus two elementsebecome necessary for the application of the 
teliquishment theory. First, a transfer by the widow of the entire 
- inheritance ; and, secondly, the consent of the entire body of persons who 
e . would be entitled te succeed, upon the extinction of the qualified estate 
(1) (1905) 7 Bom. L, R. p. 622. (4) (1891) I, L. R. 19 Cal. 236, E 
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of the window. A question naturally arose whether a transfer by the 
widow with the consent of the immediate reversioner could be treated as 
equivalent to a transfer by the widow to the reversionér, followed by a 
transfer by the latter to the alienee, and it was held that the question 
was one of form only and that a conveyance by the widow with the 
assent of the immediate reversioner might be deemed to operate precisely 
in the same manner as two conveyances, one by the widow to the 
reversioner and the other by the reversioner to the transferee. It was 
held by Sir Richard Garth C. J. that a sale of the whole inheritance by 
ethe widow tothe immediate reversioner did not stand on the same 
footing as a real relinquishment by her, but in view of the series of prior 
decisions the Court was inclined to hold that a transfer of the whole 
inheritance to the next male heir (even for consideration) might be 
` treated as a relinquishment by her in his favour. 

The result is, that the relinguishment theory would have no applica- 
tion unless the entire interest in the estateis alienated (although by 
way of sale) in favour or with the consent of the immediate reversionary 
heirs, : 

In this view of the law it is difficult to understand how the relin- 
quishment theory would have any application in fhe case of Hansraj 
Morarji v. Bai Moghibai, referred to above, where the widow had 
conveyed only a moiety of the property absolutely in favour of the next 
reversionary héir. 

The above view of the relinquishment theory seems to have 
been accepted by the Bombay HighCourt in Pilu Appa v. Babaji ©). 
Batchelor J. remarked that an alienation by way of gift made by a Hindu 
widow of a portion of the property, inherited by her from her husband, 


cahnot be supported on the relinquishment theory, inasmuch as for | 


Ats application the widow must alienate the entire estate to or with the 
consent of all the next reversionary heirs. 

Next comes the case of Ramkrishna v. Tripurabai (2). In this case 
an alienation was made of part of the property by way of mortgage by the 
widow with the consent of the then reversionary heir ofthe husband, who 
subsequently gave his son in adoption to the widow. The adopted son 
préught asuit to recover possession of the house (mortgaged by his 
adoptive mother) alleging that its alienation was not binding on him. 


After discussing the case of Vinayak v. Govind (8), it was remarked that in° 


certain cases the consent of the nearest reversioner has had a double 
aspect, not merely as raising the presumption as to the,propriety of the 
alienation, but also as raising an estoppel against persons claiming tinder 
thatreversioner. In this case it was held that as the adopted son did not 








(1) (1909) 11 Bom, L: R, 1291, (2) (1911) 13 Bom. L, R, 940, (3) (1900) I. L.R, 25 Bom, 129, 
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claim the estate through his father (natural), but in his own right as the 
adopted son, he was not estopped by the consent given by his natural 
father. 

There are two more cases on the point decided by the Bombay High 
Court in the last two years, viz., Abhesang v. Raisang C) and Mallik Sahel 
v. Mallikarjunappa (2). In the former case, an alienation, made by a widow 
in favour of her son-in-law, to which’ the assent of the reversioner, was 
- subsequently obtained, was held to be valid under the peculiar circum- 

stances of the case, which showed that strictly speaking the transaction 

was not a gift but a sort of family settlement. In the latter case, the. 
alienation was made by the widow with the consent of her daughter, 

the then next reversioner. The latter survived the widow by a day, and 

her son-in-law, who became entitled to the property after the death of 

his wife, was held not to be competent to question the validity of the 

alienation. In this case it appears that the plaintiff did not take the 

property asa reversioner, but as heir_to his wife, who herself got it as 

the heir of her mother who had consentéd_to the alienation. The cir- 

cumstances, therefore, appear to raise an estoppel against the plaintiff. 

Under the present state of the law on the subject, in this Presidency, 
the following points tequire consideration. 

(1) Whether the consent of the reversioners is conclusive proof as to 
the legal necessity for the alienation made by a widow ;or is merely a 
piece of evidénce rebuttable by more cogent evidence to ‘the contrary. 

(2) Whether the consent given by a reversioner at bens of the 
alienation will estop the actual reversioner at the widow's death, 
although he happens to be a son of the consenting reversioner. ` 

(3) Whether the relinquishment theory does apply is aes 

arising in this part of the country, and, if so, under what peculiar circu- 
stances it may have its application. ; 


G. J. K, 


0$ 1912) 14 Bom, L. R. 602, (2) (1913) 15 Bom, L, B. 1142, | 
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 GLEANINGS. 





CRIMINAL APPEALS TO THE PRIVY COUNCIL. 


In giving the judgment of the Judicial Committee of the Privy 
Council, rejecting the appeal of Mr. Arnold against the sentence of 
imprisonment for criminal libel passed upon him in Burmah, Lord Shaw 
was at pains to lay down explicitly the broad principles upon which the 
Board acts in considering criminal appeals. His statement was so 

e important that it will be well to give the pith of itin his own words. 
‘It is not a question,’ he said, ‘of their Lordships’ own doubt of the 
defendant’s innccence or guilt. They will not interfere with the course 
of the criminal law, unless there,has been such interference with the 
elementary rights of the accused as has placed him outside the pale of 
the regular law, or—within thats pale—there has been such violation of 
the natural principles of justice, so demonstratively manifest as to 
convince their Lordships, first, that the result arrived at is Opposite to 
the result which they would themselves have recorded ; and, secondly, 
that the same opposite result would have bean recorded by the local 
tribunal if the alleged defect or misdirection had “been avoided’ ‘Chat 
is a very emphatic declaration of the limits which the Committee sets to 
the exercise of King’s Grace; and though it does not in principle go 
beyond what has been laid down before in cases like Zn re Dillett [1887] 
and The Falkland . Islands Co. v. The Queen [1837], yet in definiteness 
it is moré exclusive. Probably the number of petitions which have been 
presented during the last year to the Privy Council against criminal 
judgments of Indian and Colonial Courts has made it desirable to restate 

emphatically the exceptional character of the jurisdiction in reviews ~ 

/ which is finally deposited in the King in Council. The Judicial Com- 
mittee cannot become an Imperial Court of Criminal Appeal, but, so far 
as its criminal competence goes, it is a tribunal for maintaining intact the 
broad principles of British justice. Within the last year it has quashed * 
a capital sentence of an Indian Court (Vathinathai Pillai v. Regem ) and 
a sentence of imprisonment and fine pronounced by a Court in the 
Seychelles (Lemaire v. Regem). But in both these cases there had been, 
in its opinion, a violation of the natural principles of justice demonstrably 
manifest. What was complained of in the Arnold case was little more, 
than a misdirection by the judge, such as would bare]y have supported an 
appeal to the Court of Criminal Appeal at home froma judgment at 
Assizes. It would cut at the very roots of the certain administration of 
criminal justice if sentences given in distant parts .of the Empire were 
subject to appeal to Downing Street for such causes.” It 4s the function of 
e gids ° * i 


—_ 
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the local appellate courts to correct, where necessary, mistakes of the 
local tribunals: the final Court of the Empire is called on to interfere ` 
only to protect the subject against the rare case of judicial oppression.— Law 
Journal, 





THE IMPERSONALITY OF THE ADVOCATE. 


Mr. JUSTICE Avory, in his summing upin the Naval libel case 
(Kemp v. Yexley), deemed it necessary to reprove Mr, F. E. Smith, the 
defendant’s counsel, for having expressed his disbelief in the existence of 
a circular to which some importance was attached by the other side. ‘I 
am bound,’ said the learned Judge to the jury, ‘to tell you that learned 
counsel have no rizht to express their own opinions on questions of fact.’ 
That is an unquestionable statement of» one of the most elementary rules 
of advocacy, though whether its repetition was required on this particular 
occasion is a question on which some dofbt may be entertained. An ad- 
vocate is fully entitled to express.a disbelief in the existence of a docu- 
ment, provided he is speaking according to Ris fastructions and not of his 
own knowledge or belief. Allthe memorable in of the non-obser- 
vance of the impersonality of the advocate have occùrred at trials at which 
counsel have gone out of their way either to express tee personal belief 
in the innocence of their clients or their individual abboseucs of the per- 
sons they have been prosecuting. For instance, at the\prosecution of 

Thomas Paine in connection with ‘The Rights of Man,’ ¥ 1792, Sir 
Archibald Macdonald, the Attorney-General, spoke of Paifeas ‘this 
enormous offender, as I consider him.’ On this occasion it was.left to 
the defendant’s counsel to make a protest against so improper a departure 
from the real role of the advocate. Erskine, in his most spirited manne 
“complained that the Attorney-General had thought fit ‘to add the 
weight of his private character to his public duty.’ There lies, indeed, one 
of the chief reasons why the impersonality of advocacy should be observed. 
If counsel were free to express their personal views, the power of the long 
° purse in the Courts would be further increased. Juries would be inclined 


. to attach more weight to the reputation of the,counsel before them than to 


the value of the evidence, and the interests of litigants would suffer.—Jbid, 


. PRIVATE OPINIONS AND PUBLIC DUTY. 
THERE have, itis trye, been some notable offenders against this 


. canon of advocacy, ‘It is not the magnitude of this case that oppresses 


me,’ sat! Brougham in his famous speech at the trial of Queen Caroline 
in 1820; ‘ with that Lam borne up and ¢heered by the conviction of its 
justice which I share*with all inankind.’ Another occupant of the Wool- 


e e e. > 
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sack, whilst he was a practitioner at the Bar, similarly offended. Camp- 
bell, in his speech for the defence in Morton v. Lord Melbourne in 1836, 
said, ‘1 declare to my God—I make the declaration in the most solemn 
manner—that this circumstance alone bears, to my mind, the most con- 
vincing proof of her innocence.’ This was not forgotten by Serjeant Shee 
when he was reproved by Sir Alexander Cockburn, as Attorney-General, 
for indulging in a similar expression of personal belief at the trial of the 
prisoner Palmer in 1856. ‘I commence his defence—I: say it in all sin. 
cerity—with an entire conviction of his innocence,’ said the Serjeant. 
This statement was described as ‘ unprecedented’ by Sir Alexander Cock- 
burn, who proceeded to remark that the prisoner’s.counsel ‘had better 
have abstained from making any observation which involved the assur- 
ance of his own conviction’; whereupon Serjeant Shee interjected, ‘not 
unprecedented.’ And the late Dt. Showell Rogers in his learned pam- 
phlet on the ethics of advocacy, intimates that Campbell, who presided - 
at the trial, was afraid to admonish the Serjeant because he himself had 
been guilty ofa similar error inthe Norton case. But the rule that an 
advocate ought not to give expression to his personal opinion has now 
been established so firmly that there is very little danger of its being in- 
fringed in any casein which its non-observance is likely to do the slight- 
est harm, though Judges who are apt to be censorious in their treatment 
of the Bar may sometimes deem it necessary, without, perhaps, much, 
justification, te’ draw attention to its existence.—Jdid. 











GRAMOPHONES AND COPYRIGHT. ` - 


OPYRIGHT legislation has always been marred by the inconsisten= 
cj 6 introduced into it through the clash of the conflicting interests which 
ave asserted themselves whenever a reform has been proposed. The—- `~ 
attempt to sweep away anomalies and establish a logical Code by the 
Copyright Act of 1911 was partly frustrated by the pertinacity of those 
engaged in the exploitation of musical works through the manufacture 
and sale of ‘records’ and rolls for gramophones and other mechanical* 
instruments. As a consequgnce of the decision in Boosey v Whight[ 1900], 
which recognised these mechanical methods of reproduction as legitimate ‘ 
tses of original works, free from all claims of the author or proprietor of 
the copyright, a large trade had grown up, and the interests of this trade 
were asserted successfully against the general principles proposed to*be 
consecrated by the new Code. One of thg main blots on the Act? 
consequently, is that contained in the leagthy and involved provision 
(sec. 19 ) inserted to carry out the compromise finally arrived at, by 
which the interests of the exploiters were, safeguarded, while sgme 
modicum of compensation was given to the author ahd his representatives, 


~~ 
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- Distinctions were made between existing’ and future works. Prominent 
among these distinctions was that dispensing, in the case of works 
published before the commencement of the Act, with certain conditions and 
restrictions requiring proof of a previous making of mechanical reproduc- 
tions with consent of the copyright owner before a similar right could be 
claimed by another reproducer, and excluding any. alterations of omissions 
from the work reproduced except such as were ¢ reasonably necessary for 
the adaptation of the work.’ These conditions and restrictions were 
imposed only on reproductions of new works,—Zbid. 





oA PORTIA-LIKE JUDGMENT. 


THE gramophone compromise contained in section 19 of the Copyright 
Act, with its eight sub-sections and numerous provisos, has now become 
the subject of judicial consideration in ‘connection with a claim by a firm 
of publishers who were assignees of the well-known song, ‘Where My 
Caravan has Rested,’ first published with a pianoforte accompaniment in 
19r0, which had been taken up Jater by a gramophone company, who for 
the purpose, of their reproduction had had a manuscript orchestral 
arrangement made from which they manufactured their crchestral ‘record’ 
of the music ( Chappel & Co. v. Columbia Gramophone Co., May 19). 
The question was whether this adaptation of the song, for an orchestra 
with a written score, the adaptation being made for the purpose of 
obtaining a gramophone record (which was permissible under the statute 
so far as the author was concerned ), was an infringement of the publishers’ 
rights as assignees of the copyright. As in the famous ‘Little Lord ` 
Fauntleroy’ case ( Warne v. Seebohm, 1888), where, dramatisation of 
the novel being allowed, copying of the parts for acting purposes was held 
= jllegal, in this case the reduction of the infringing parts of the music tor, 
writing constituted an infraction of the ‘sole right to produce or réproduce ~ 
‘the work in any material form whatsoever’ vested in the owners of the 
copyright by section 1 (2) of the Act, and this, Mr, Justice Neville held, 
«was not affected by the purpose for ‘which the infringement was meds 
The defendants were permitted by the exceptional provisions of the Act 
* to make a gramophone record of the song, but this did not entitle them 
to make a manuscript orchestral accompaniment based on it, and so in® 
this Portia-like judgment the claim to take more than the Act gave asa 
concession to the manufacturers of these mechanical intruments at the 
expense of the copyright owners was defeated.—JZdid, 
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THE ‘LEX TALIONIS’ IN EGYPT. 


EGYPT has been aptly, if picturesquely, described as ‘the everlasting 
trysting-place of Orient and Equator.’ The gateway of Asia into Africa, 
it has been the route along which a succession of Semitic, Mongolian, 
and European conquerors have marched into the dark continent, and it 
contains within its borders a greater variety cf races and civilizations 
than does even India. Indeed, owing to the existence of three sets of 
courts in the Khedive’s dominion, namely, the Mixed and Consular 
tribunals, which administer family law and criminal justice to Europeans, 

the English military courts, and the Khedival tribunals, it offers to the 
student of International law a richer field than any other country. As 
in India, one of the principal duties of Egypt’s English rulers—for through 
his judicial adviser the Khedive is, in the administration of criminal 
justice, practically controlled by England—is to gradually impose upon 
the native population enlightened Western ideas of law and justice. The 
extreme difficulty of this task is illustrated by the interesting annual 
report for the year 1913 just issued by the judicial adviser, Sir Malcolm 
Mcllwraith. Under British auspices poverty is disappearing amongst the 
peasantry of Egypt, but crime appears tobe increasing. Whatis the 
explanation of this par {dox? Itis not due to any inherent depravity in 
the people of Egypt/ but rather to the conflict between their ethical 
theories and those” of their Western rulers. Thus the crimes which 
punishment seems unable to repress appear to be murder, sexual offences, 
fship. Murder is common among Egyptians, not because 
alice, but because the lex talionis is still a sacred duty in 
The friend who has failed one, the enemy who has wronged ` 







gypt, despite, his Pyramids and his civilization of six thousand years, 

a ‘is stilla member of a primitive race. Sexual crimes and slavery, likewise, 
do not shock the ethical standard of the populace. It follows that the 
law which represses these crimes is not supported by the public opinion œ 
of Egypt. But sanctions out of harmony with local ethical sentiment are 
seldom completely effective. *Their ineffectiveness is increased in Egypt 
by, the fatalism of the fellaheen, to whom the punishment of death seems 
unimportant—only the destined mode of transition to another world. 
This makes it difficult to deal with wrongdoers as individuals, and leads 
the jurist to ask the question whether some revival of the ancient com- ° 
‘munal responsibility for crime within the village Borders might not 
prove more efficient.—Jdid. 
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RECENT ENGLISH CASES. 





BANKRUPTCY—A fter-acquired Property—Life Policy— Discharge of 
Bankrupi—Premiums paid by Bankrupt without Knowledge of Trustee— 
Second Bankruptcy—A bankrupt the year before his discharge became 
operative effected a policy on his own life at an annual premium, and kept 
the policy on foot for six years, when he became bankrupt a second time 
and shortly afterwards died. The policy-was disclosed in the second 
bankruptcy and the trustee in that bankruptcy received the policy moneys, , 
which admittedly belonged to the trustee in the first bankruptcy, who did 
not know of the existence of the policy :—Held, that the trustee in the 
first bankruptcy as an officer of the Court was under no obligation— 
legal, equitable, or moral—to allow’ out of the policy moneys to the 
trustee in the second bankruptcy the amount of the premiums the debtor 
had paid. Jn re Phillips [1914] 2 K. B. 689. 


-Company—Ariticles of Association—Board of Directors—Appoint- 
ment of Managing Director—Power to revoke Appointment. The articles 
of association of the defendant company provided that the board of direc- 
tors might appoint one of their number to be managing director for such 
period as they deemed fit, and might revoke the appointment. The board 
appointed the plaintiff to be managing director upon>the terms of an 

‘agreement which provided that he should hold the e de ea as he 


should remain a director of the company and retain his due qualification - 






and efficiently perform the duties of the office. Subsequently, while the 
plaintiff was still fulfilling the conditions of the agreement, thé.poard 
revoked the appointment. The plaintiff sued the company for dam 
for breach of agreement :—J/Ze/d, that the articles of association did no 
empower the board to revoke the appointment at will, or otherwise than 
in accordance with the terms of the agreement under which the plaintiff 
was appointed managing director, and that the plaintiff was entitled to 
recover damages against the company. Nelson v. James Nelson & Sons 
Limited [1914] 2 K. B. 770. e 


CRIMINAL Law—/Joinder of Counts for Separate Felonies—Discretion 
of Judge to put Prosecution to Election or quash Indictment. There is no 
rule of Jaw that separate and distinct felonies cannot be tried: together in 
one indictment. Ag a matter of practice and procedure the judge presiding 
at the trial can in the exercise of his discretion quash the indictment or 
call upon the prosecution to elect upon which of the counts for felony they 
will proceed, in order to safeguard inteyests of the prisoner and to prevent 
him from beitfg embarrassed by being put upon his trial upon an indict- 

ee j oe e “m 
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ment in which there are several counts for distinct felonies. In exercising 
his discretion as to putting the prosecution to their election, the material 
element to which the judge should direct his attention is whether the 
overt acts relied on as proving the different offences charged are in subs- 
tance the same. Rex v. Lockett, Grizzard, Gutwirth, And Silverman 
[1914] 2 K. B. 720. 


CONTEMPT OF COURT—Aitachmnent—Motion for, against Limited 
Company. Although upona rule calling upon a limited company to 
shew cause why a writ of attachment should not issue against it for 
‘contempt of Court, the Court cannot make an order of attachment, it can, 
where it is satisfied that a contempt has been committed, inflict the 
appropriate punishment, namely, order the company to pay a fine. Rex 
v. Rex J. G. Hammond & Co., Limited [1914] 2 K. B. 866. 


Ferry—Franchise—Presumption of Lost Grant—Disturbance~In 
an action for a declaration that the plaintiffs were entitled to an ancient 
ferry and an injunction to restrain the defendants from disturbing them 
in the enjoyment thereof;+Held by Cozens- Hardy M. R. and. Phillimore 
L. J. (dissentiente Buc fey L. J.), that the plaintiffs were entitled to an 
ancient ferry and thatfa declaration to that effect ought to be made; that 
no new traffic had arisen which could justify the defendants in setting up 
another ferry neaythe plaintiffs’; that an ‘injunction ought to be granted 
to restrain thena’from doing so; and that, in order to establish the exist- 
ence of an ancient ferry from point to point sufficiently to enable the 
Court to présume a lost grant from the Crown of a franchise ferry, it is 
enough {6 shew that one of the points is ona public highway , and that 
the graimant could and did give to persons using the ferry leave to land 
he other point and access therefrom to a highway :—Held, also, by 
he whole Court, that where such an action is dismissed on the ground 
that there has been no disturbance of the ferry, a declaration of the 
plaintiffs’ title ought not to be madé. Æarl of Dysart v. Hammerton 
& Co. [1914] 1 Ch. 822. 







LoTTERY—Prize Competkion—Exercise of Shkill—Result not depend- 
ing entirely on Chance—Lotteries Aci, 1823 (4 Geo. 4, c. 60), s. 41. The 
proprietors of a newspaper published therein an advertisement of a com- 


petition for money prizes, the terms of which were that each competitor 
was to select one of a number of given words and compose a short sen- 


tence which defined or illustrated the word seleeted, the initial letter of 
each word in the sentence to be a letter occurring in the selected word, 

that all the sentences reaching the editor of the newspaper should receive 
careful consideration ; and that theedecision of the editor as to the prize- 
poiner should be final :—Held, that as the competition was one inyoly- 
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ing some degree of skill on the part of the competitors, and as. there was 
no evidence that the number of competitors was so large asto make it 
impossible for the sentences to be considered on their merits, the com-- | 
petition was not one the result of which depended entirely ou chance, 
and that it was, therefore, not a lottery within s. 41 of the Lotteries Act, 
1823. Scott v. Director of Public Prosecutions [1914] 2 K. B. 868. 


NEGLIGENCE—Dangerous Premises—House let out in Separate 
Floors—Flight of Steps in Possession of Landlord—Steps insufficiently 
fenced-—Liability of Landlord to Wife of Tı enant—Knowledge on Part 
of Tenant's Wife of insufficient fencing of Steps. The defendant was the, 
owner of a house which consisted of a basement and two upper floors, the 
rooms on each floor being seperately let. The house was entered by a 
front door onthe ground floor level which was approached from the 
street by a flight of six or seven st&ps, these steps being protected on 
each side by a coping about eight inches high. On either side of the 
steps was an area. The steps remained‘in the defendant’s possession and 
control. The plaintiff;the wife of oneof the tenants occupying the 
house, slipped on the steps and fell into the “area, sustaining considerable 
injuries. In an action by the plaintiff against\the defendant claiming 
damages in respect of those injuries, the jury found\that the defect in the 
steps in consequence of which the accident occurred\consisted not in any. 
disrepair of the steps themselves, but in the ened a railing; that 
this defect was due to the negligence of the defendan i and that both 
the plaintiff and the defendant knew before the accident ofthe existence 
of the defect :—/eld, that the only obligation upon the defendant in. 
reference to the. approach to the house was to avoid exposing tha plaintiff 
to any unexpected danger without giving her warning; that the 
danger was patent to every one, and the plaintiff in fact knew of it, 
had voluntarily taken upon herself to bear the risk ; and, therefore, tha 
she had established no cause of action. Lucy v. Bawden [1914] 2 
K. B. 318. r 


NUISANCE—Obstruction of Highway—Theatre—Collection of Crowds 
before Opening of Doors—Injunction—Regulation by Police. In conse- 
quence of a popular performance daily, at 2-30 P. M. and 6-20 P. M., at the 
defendants’ theatre of varieties, the access to the plaintiffs’ adjacent premises 
was obstructed during important periods of the day by reason of the 
assembling of a crowd and the formation of a queue, at times five deep, 
on the kerb or in the gutter in front of the plaintiffs’ premises previously 
to the opening of the doors of the theatre :—Held by the Court of Appeay 
(Cozers—Hardy M. R. and Swinfen Eady L. J., Phillimoré L. J. dissenting ) 
that in the circumstances the obstruction was an actionable nuisance and 
the defendants wereeliable toe be restrained by injunction, and that th 
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failure of the police to prevent the obstruction by regulating the crowd 
and keeping proper gaps for the passage of the public through the queue 

_ did not afford a good defence. Per Phillimore L. J. (dissenting): Every 
trader has a right to make his shop as attractive as possible and is not 
responsible because crowds stop to gaze at it. A fortiori, the defendants, 
whose attraction was in the future, were not responsible because crowds 
collected before the hour at which they were invited and caused an obs- 
truction which it was the duty of the police to prevent. The evidencg 
in the present case shewed that the queue was nearly as inoffensive as a 
queue could be, and to say that in such circumstances a queue was an 
actionable nuisance was a very mischievous proposition and one very much 
calculated to interfere with trade and business. Lyons, Sons & Co. v, 
Gulliver {1914} 1 Ch. 631. 


PRINCIPAL AND AGENT—Commtssion—House Agent—Lease of house- 
Subsequent Sale to Tenani—" Effigient cause of sale.” The test stated 
by Collins M: R. in Millar v. Radford ( 1903) 19 Times L.R. 575, as to 
whether a house agent, who is-employed to let or sell a house, is entitled 
to be paid commission on the introduction of a person who subsequently 
becomes the tenant or the purchaser, as the case may be, namely, 
whether “ the introduction was an efficient cause in bringing about the 
letting or the sale,” and not merely a causa sine gua non, approved and 
followed. In 1908 the plaintiff, who was a house agent, was employed by 
the defendant to find a tenant for a house at arent of 120]. a year or a 
purchaser for,2500/. The plaintiff found a tenant who took the house for 
a term of three years with the option of continuing the tenancy for five or 
Seven ygdrs at the rent of 110}. a year, and he was paid commission on the 
letting” At the end of the three years the tenant, as a condition of his 
cortinuing the tenancy for a further term, required the defendant to build 
‘an addition to the house. The defendant refused fdo so, and thereupon 

/ the question of purchasing the house arose, and the defendant agreed 
to sell it to the tenant’s wife for 1900/. The plaintiff, after the original 
letting, had nothing to do with the negotiations which led up to the sale. 
The plaintiff sued the defendant in the county court to recover commission 
onthe sale. The county court judge found that, though the plaintiff intro- 
duced the property to the tenant and his wife, that introduction was not 
the effective cause of the subsquent sale, and he gave judgment for the 
defendant :—Held, that the county court judge had applied the proper test, 
and had found against the plaintiff's claim upon evidence which entitled . 
him so to find, and that his decision must be affirmed. Nightingale v. 
Parsons [1914] 2°K. B. 621. s ; 


SEDUCTION— Master and Seryani— Wife living with hex Husband— 
Seduction of Wife's Adopted Daughter—Household Services rendered by 
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Adopted Daughier. The principle on which an action for seduction is 
maintainable is not that there must be the relationship, or any quasi- 
relationship, of parent and child. The necessary and sufficient relation 
is that of master and servant. An action was brought to recover damages 
for the seduction of a girl aged twenty-two, the adopted daughter of the 
plaintiff, a married woman. The plaintiff lived with her husband. The 
girl lived inthe house with the plaintiff and her husband, and without 
any specific contract of service either with the plaintiff or her husband 
performed there the ordinary domestic services of the household. She 
was. given by the plaintiff about ss. a week for pocket-money. Her, 
clothes also were provided for her. The clothes and pocket-money were 
-provided out of the husbands money. At the trial evidence of the facts 
stated above was given, and that the defendant had seduced the girl, 
The plaintiff had no separate estate:—Held, that the action would not 
lie at the suit of the plaintiff. The legal relationship of father and child 
did not by itself justify the maintenarfce of the action, which could be 
justified only by the legal fiction to which that relationship gave rise, 
namely, that a child living with the parent wgs a servant ; and while the 
wife was living with her husband any ordinary estic servant employed 
in the house was the servant of the husband and not of his wife. Peters 
v. Jones. [1914] 2. K. B. 781. 


SOLICITOR—Bill of Costs—Shorthand Notes— Solicitor and Client— 
Taxation. An insurance on goods against fire was effected with three 
insurance companies. A fire occurred and a claim was made in respect 
thereof which was referred to arbitration. One of the companies ( called 
the leading company ) was entrusted with the conduct of the defence on 
behalf of all the companies. At the commencement of the arbitrati 
was agreed between counsel and solicitors on both sides that one shorth 
writer should be employed to take a note of the 
to be shared equally by both parties, and tha 
supplied day by day to the arbitrator, who said that it “is in most cases 
very desirable; it shortens the case.” There was no agreement or order 
by the arbitrator that the costs of the shorthand notes should be costs in 
the cause, nor were the clients told that the costs might not be allowed 
on taxation as between party and party. The case lasted several days 
and a number of expert witnesses were called, and an award was made in 
‘favour of the claimants with costs, Upon taxation as between party and 
party the claimants’ share of the costs of the shorthand notes was 


disallowed. Upon taxationas between solicitor and client of the insurance 


companies’ solicitors’ bill of costs the Taxing Master disallowed the costs 


which the solicitors had paid of one-haJf of the shorthand notes :—Held by 
Buckley and Kenttedy L. JJ., Vaughan Williams L. J. dissenting, that 






a 
proceedings, the expens 
t atranscript should be 


(J 
No: 13). : JOURNAL. III 


these costs ‘were properly disallowed :—Jn re Roney & Co., Solicitors 
[ 1914 ] 2 K. B. 529. 

SOLICITOR— Retainer to conduct Action—Solicitor and Client— 
Authority to compromise after Judgment— Assent to Assignment by Defen- 
dant for Benefit of Creditors. A retainer to a solicitor to conduct an 
action does not include an authority to compromise it after judgment by 
assenting to the execution by the defendant of a deed of assignment of his 
property to a trustee for the benefit of his creditors. Jn ve A Debtor 
(No.1 OF 1914) Ex parte The Debtor v. Petitioning Creditor [1914] 
2 K. B. 758. 


WiıLL—Sgecific Gift of Foreign Property free of Legacy Duty— 

“ Legacy Duty’ —French Mutation Duty—Whether payable by specific 
Legatee or Executors. Testator, a domiciled Englishman, by his will 
bequeathed to Lady S “free of legacy duty ” all his pictures, engravings, 
furniture, busts, silver plate, and“ works of art” of every description 
wheresoever situate, except at his two London houses or except those 
bequeathed specifically by his will. At his death he was possessed of a 
number of valuable tapestries which were attached to the walls of his 
house in Paris, which the Court held, upon the facts, passed to Lady S 
under the specific bequest of theories of art.” According to French law 
mutation duty was payable by the legatee on these chattles :—He/d, on the 
construction of the will, that the expression “ legacy duty ” was used by 
the testator in its strict legal sense as meaning the duty imposed by the 
Legacy DutyAct, 1796, and amending Acts, and not as meaning all 
duties in the nature of legacy duty, and that it did not therefore include 
the French mutation duty. Held, also, that, the mutation duty being 
a debtdue by the legatee, the legatee in order to succeed must shew that 
the-will imposed on the executors an obligation of paying a debt of the 
Jégatee, and this she had not done. Held, therefore, that the mutation 
/ duty was payable by the legatee. In re Scott. Scott v. Scoti 


[ 1914 ] x Ch. 847. . 


REVIEWS. 





The Mechanics of Law Making. By SIR COURTENAY ILBERY, G.C.B. ° 
New YorRK: Columbia University Press. Bombay : The Oxford ° 
University Press, Hornby Road. 1914. Crown 8vò. Pages viii and 
209. Price 6s: 6d. net. z 
The Columbia University has, been lucky, in attracting to the, 

Carpentier chair of lectureship eminent jurists in England, Some time 

ago Sir Frederick Pollock delivered a course of lectures on “+The geniu 
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of the Common law,’ which we reviewed last year. Sir’ Courtenay 
- Tlbert has delivered a series of lectures on the methods of legislation. 
The learned lecturer has hada good deal of experience in the craft of 
drawing legislative measures, and his views and pronouncements are 
entitled to great respect. In these lectures, the modus operandi of a 
legislative measure in enactment is graphically described: the con- 
ditions existing in England are contrasted with those existing in the 
United States in the direction of law making: and the comparative 
method is resorted to by referring to the French, German and Indian 
codification. The two lectures dwelling on the duties of a Government 
draftsman and rules for the guidance of draftsmen are very instructive. 





The Provincial Small Cause Courts*Act (IX of 1887). By KEDAR NATH 
CHAUDHURI, of the Provincial Judicial Service, Bengal. 1914. Demi 
8 vo Pages xxv and 224. Price RS. 2-8-0. 


The chief value of this edition of the Provincial Small Gaus Courts 
Act is that it is written by a person who has experience of the working 
of the Act. The comments indicate the object and scope of the pro- 
visions of the Act and their co-relation. The reported cases bearing 
upon the Act are classified and arranged. The book will undoubtedly be 
serviceable to those whose work lies in Small Causes Court in the 
mofussil. 





N 
‘Reprint of the Bombay High Court Reports, Vol. 1. Published by T. 
Damodar Goverdhandas, Printer, Rajkot. ; 
By this reprint the volumes of the Bombay High Court 
can be had for Rs. 1-4-0 each. It is brought out on. thin paper. 
original pagination is not preserved, but it is indicated in heavy type. 


orts 
e 





The All-India Digest, Civil, 1811-1911. Vol. 9. By. T. V. SANJIVA 
Row with the help of P. RAMANATHA IYER, B.A., B.L., and P. Hari 
Rao, B.A., B.L., First Grade Pleaders, Trichinopoly. MADRAS: The 
Law Printing House, rı Mount Road. 1914. Roy. 8vo Pages IX 
and Columns 1970. Price Rs. 8. 


The titles covered by this volume tange from Salary to Utbandi 
‘Tenure. Each of the subcessive yolumes of this highly comprehensive digest 
is placed before the proféssion with regularity commingled with rapidity. 
The contents of each volume are carefully arranged so as to facilitate 
reference. Every volumg maintain’ the high level of excellence reached 
in the first volume of this very useful publication. 
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The {Indian Decisions, New Series. Calcutta, Vol. 8. Madras Vol. 6.- 
Bombay, Vol. I. Edited by The Lawyers Companion Office, 
Trichinopoly. Published by T. A. VeNKasAwamy Row and T. S. 
KRISHNASAWMY Row of The Law Printing House, 11 Mount 
Road, Madras. 1914. ` Price Rs. 7 per Volume. 

The Calcutta volume contains reprint of decisions in Vols. 16 and 1 7 
of the Indian Law Reports, Calcutta Series. The Madras Volume 
embodies decisions in Vols. 17,18 and 19 of the Indian Law Reports,’ 
Madras Series. The Bombay volume incorporates Vols. 1 and 2 

. ofthe Indian Law Reports, Bombay Series. The publication of these 

volumes is carried on as far as the exigencies of a well-equipped printing 4 

press can admit. The mechanical execution of these volumes leave 

nothing to be desired. ; 





MISCELLANY. 





tt Liberty ,” said Soster, “is the creature of the law, essentially 
Uiffering from that authorized licentiousness that trespasses on right. It 
is a legal and refined idea. The offspring of high Civilization, which the 
savage never undérstood, and never can understand.... ” Ifour liberty 
be the creature/of the law, it is simply impossible to overstate the extent 
and value ofAhe services which the bench and bar have rendered to the 
The system of common law, which our ancestors brought with 
e new world, a system which a great American jurist has-said 
e best foundation on which to erect an enduring structure of civil 
y;” lies at the basis of our jurisprudence, and is inseparably interwo- 
en with the fabric of our liberty. The whole complex system has been 
developed, enlarged, improved, and preserved mainly by the lawyers and- - 
Judges of England and America. Magna Charta, the Bill of Rights, the 
Petition of Rights, the law of contracts and of torts, the great body of 
equity jurisprudence, the science of pleading and practice, —all have been 
molded and fashioned by the bench and bar. To the constructive powet 
of the bench and bar we aye largely indebted for our popular institutions, 
for habeas corpus, and the right of trial by jury—the great safeguards of 
personal liberty—for the rule of equal law and equal opportunity under | 
the law. They have contributed more than any other instrumentality in 
creating what has been called “ our jurisprudence of liberty, which gards 
‘our person from violence, and our goods from plupder, and which forbids 
the whole power of the state to take the ewe lamb, er to trample upon å 
' blade of grass, of the humblest citizen ; which makes every dwelling large 
-enough to shelter a human life its owner’s -castle, which the winds and 
rains might enter, but which the government canhot ;*which has comé to 








e 
iig THE BOMBAY LAW REPORTER. [ vot. xvi. 
walk in brightness'by the weary plowman’s side; and whispers in his ear 
that the harvest which the frost and mildew and canker worm shall spare, 


the government shall spare also.”—From the Address of Judge N. C. 
Burke before the American Bar Association at Montreal, Canada. 





H. M. the King has been pleased, by Letters Patent under the Great 
Seal, to grant unto Lord Alverstone, G. C. M. G., late Lord Chief Justice 
of England, an annuity of 4,0002. ‘for life, and payable quarterly. 





le Mr. Arthur Cohen, K. C., whose name is familiar in India as one of 
N the leaders in Privy Council appeals, by his resignation of the office of 
judge of the Cinque Ports, has definitely brought his long and distinguished 
career at the Bar to a close. He might, ifhe had chosen, have occupied a 
higher judicial office. Lord Selborne, te whom he acted as junior counsel 
at the famous “ Alabama” arbitration in 1872, offered him a King’s Bench 
judgeship, but Mr. Cohen, who is one of the greatest commercial lawyers 
the Bar has produced, declined the offer. 





The late Mr. Danckwerts K.C. for many years occupied a prominent 
position in the Courts. His knowledge was amazing, his memory pro- 
digious, his mind subtle‘in argument. An opponent that any man might 
well fear to meet, 2 lawyer for whom the judges had respect. In certain 
branches of the law he was the “ master.” In revenue and local govern- 
ment cases the judges practically accepted his statements without ques- 
tion, and in many instances followed his suggestions. His bulky form 
was familiar to all who frequented the Law Courts in England. 
He was a great man, and but for his temperament he would have: ‘been 
a judge. Little anecdotes of his masterful ways are going abouti, 7 

- ~-£here is the old one, A certain judge interrupted him frequently `N, 
in his argument. Mr. Danckwerts ‘sat down, remarking that he 
would wait until his Lordship had finished delivering his interlocutory 
judgments, For judges to converse roused him past endurance. On one 
¢elebrated occasion he suddenly sat down. One of the judgés asked him 
to continue his argument. Whereupon arose ,“ Danky ” with scorn on 
his face: “Do I understand that I am permitted to interrupt your Lord. 

. ships’ conversation?’ On another occasion, having lost a case which he * 
was very keen on winning, he remarked in the Divisional Court in a 
loud’ sotto voce, Thank God there is a Court of Appeal.” The Court of 
Appeal tock his view and gverruled the Divisional Court. Ultimately, 
the House of Lord restored the judgment of the Divisional Court. Ina 
subsequeift case before the Divisional Court, he and one of the judges. 
had a little “scrap up. The judge wound it up with the sweet remark : 

u Well, well, Mr. Danckwerts, nò doubt you are right, but there is, thank 
Heaven, the House of Lords.” f . 
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“ Do the love affairs of a married man constitute a hazard invalidat- 
ing his life insurance?” is question under consideration by the Los Angeles 
Courts. The case has arisen from the refusal of an insurance company to 
pay 1,0002. to the widow of J. D. Vanbaalen, who was shot and killed by ` 
an unmarried woman whose lover he was. The jury, accepting the plea 
of the unwritten law, acquitted the woman of murder. The view taken 
by the insurance company is that the cultivation of affinities by a married 
man is a dangerous undertaking. Vanbaalen, when he applied for the 
1,000/. insurance policy, stated that he was not engaged in any hazardous - 

. occupation, whereas his violent death proves, in the opinion ofthe # 

company, that he was prosecuting a love suit involving his life in great 
peril. The “cultivation of affinities,” as the Mail delicately puts it, by 


a married man does undoubtedly imperil his life, particularly in Los 
Angeles. j 


. — 


A solicitor, about to furnish a bill of costs, was requested by his 
~ client, a baker, “to make it as light as he could.” 


“Ah,” replied the lawyer, ‘that’s what you may say to your foreman; 


but it’s not the way I make my bread.” 
/ 





Mr. Emmanuel, the writer of Charivaria in the Punch, said recently 
at a dinner that the usual qualification for promoting a limited liability 
company was, “ unlimited lie-ability.” 

Pas i á 
ye 
„7A well-known lawyer in Boston had a horse that always stopped and 
fefused to cross the milldam bridge leading out of the city. No whipping, 
7 no urging, would induce him to cross without stopping. So he advertised 
him—“To be sold, for no other reason than that the owner wants to go 
4 out of town.” 








Scientific Pleading—A efat old gentleman was bitten in the calf of his 
: jeg by a dog. He at once rushed to the office of the justice of the peace 
and preferred a complaint against a joker in the neighbourhood, whom he 
supposed to be the owner of the offending cur. The following was the 
defence offered on trial by the wag:—First, by testimony in favour of the 
general good character of my dog, I shall prove that nothing could make 
him so forgetful of his canine dignity asto bite a ealf. Second, he is 
blind, and cannot see to bite. Third, even if he could see to bite, it 
would be utterly impossible for him to go out of his way to do soson 
account of his severe lameness. Fourth, granting his eyes and legs to 
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good, he has nọ teeth. Fifth, my dog died” six weeks ago. Sixth, I 
never had a dog. ty 





It was a banquet where a notable gathering of politicians had 
assembled. A certain aspiring young attorney was among the number, 
and as he spied an influential judge at the far end of the parlor, he called 
the head waiter, slipped half a dollar into his hand and whispered; “ Put 
me next to Judge Spink at the table.” $ 
` Upon being seated, however, he found he was at the other end of the. 
room from the judge. i 
-~ He called the head waiter to explain. “ Well, sir,” replied the 
official, “ the fact is that the judge gave me a dollar to put you as får 
from him as possible.” š 





What relationship to the parties of a case will disqualify a juror? In 
City of Dalton v: Humphries, 77 Southeastern Reporter, 790, the trial 
court upon request of counsel asked all of the jurors whether any of themi 
were related by blood or marriage in any way to the plaintiff, or to his 
companions who had similar suits pending against the defendant. A juror 
named Henderson remained silent when the above question was asked. 
.This juror remained on the panel and served in the trialof the case. On 
appeal it was insisted an error that this juror was within the prohibited 
degrees. Without attempting to name the particular family connection 
of the juror, the facts were as follows: He was the nephew of one whose 
wife was a sister of the mother of a plaintiff in another suit growing out 
.of the same transaction as the one on trial The Supreme Court of 

- ~~ Georgia held that such relationship did not bring the juror within th 
.prohibited degrees of kinship so as to disqualify him, The court quoted 
as apt to the facts of this case the following quaint couplet : 
; “ The groom and bride each comes within 
è The circle of the other’s kin; i 


But kin and kin are still no more 
Related than they were before,” 
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The House of Lords in Worth We _ 2 ot 

Co., [1914 ] A; C. 461, lays down an Moire eadi lhes 
tracts in restraint of trade. It-5 that nortant principle bearing ony, g9 : 
contract which is ex facie ille! as being in unteas eee brought ona 
the Court will decline” enforce the contract, ir able restraint of trade, 
illegality-is pleaded enot ; but, where the question 4 spective of whether 
upon the surroundis circumstances, as a general ruje, f illegality, depends 
entertain the queton unless it is raised by the pleadingst® Court will not 
also observes : When the controversy is as to the validly r Haldane 
ment, say fopetvice, by which some one who has little « str uhtagree. 
choice has,fecluded himself from earning his living by the’ dpotartit yse 
After the period of service is over, the law Locke jean ouehfett aN 
the bagain; but when the question is one of the validity gP Aldd- $ 
mergal agreement for regulating their trade relations, !eitered’ 4880 

‘ween two firms or companies, the law adopts a somewhat ‘differtht 
Attitude—it still looks carefully to the interest of the public, bbatdat a ag 
regards the patties as the best judges of what is reasonible ad between 


themselves.” 












ouesup of T è 


rds dealing with éiimninl ppeals. 
the House of Hotdseveusedithe 


—— 


It is very rare to find the House of Lo 


But in Rex v. Christie, [ 1914 JA. C. 545; 
d&cision of the Court of Criminal Appeal on the point whether évidencelof 


a statement made in the presence of the accused wag/diiissib levagdinst 

him unless he acknowledged the truth of the statement. Thelaccubederas 

charged with indecent assault upon a little boy aged five. vApthdetribidie » 
-poy’s mother stated in evidence that after the dssatilt basiishecmad 

her little son were going towards the accused, who wasiworbitty inaivfield 

where the boy had gone to play, the boy said, +“ that iä'thembaneinunig ” 

that a police constable who was on the spot asked him yityhioh man g” : 
e 315 : to Ninos ide sift 
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had nat been prosecuted. The Court of Appeal held that an action for 
damages based upon a felonious act on the part of the defendant committed 
‘against the plaintiff is not maintainable so long as the defendant has not 
been prosecuted or a reasonable excuse shewn for his not having been 
prosecuted, and the proper course for the Court to adopt in such a case is 
to stay further proceedings in the action until the defendant has been 
prosecuted. 





Keen v. Price, [1914] 2 Ch. 98, decides whether an action 
will lie by one partner in-a bookmakers’ and betting business 
‘against another partner for an account of the partnership dealings. 
Darling J. in a case likened such an action to that. in which one high- 
way man sued his brother robber for account. But Sarjant J. in this case 
observed that such an action was analogous to the cases with reference 
to the recovery of money deposited by the plaintiff with the defendant 
to abide the event of a wageron’such an event as a result ofa race or 
a boxing-match. He held that such an action for taking accounts could 
be maintained, but the order for the account will leave it open to the 
defendant to object to repay in anything which represented profits. 











An interestixg question arose in Abdul Aziz v. Masum Ali (36 All. 
268). A certain mosque had to be repaired and subscriptions were 
irs. A Mahomedan gentleman was appointed Treasurer, 
and monex was to be realised by and deposited with him. This 
Treasurer promised to pay Rs. 500. A cheque for Rs. 500 
© sent by another gentleman to the Treasurer. The Treasurer 


o not cashed the cheque which was returned by the bank to which it 
was sent for collection, once as improperly endorsed and second time a 
being out of date as it was presented nearly a year and a half after it was 
given. Plaintiffs brought a suit to recover Rs. 1,000 from the heirs of 
the Treasurer. The Court of first instance passed a decree against the 
heirs for the amount promised by the Treasurer but dismissed the suit 
in respect of the claim for R$. 500 which was not realised by having 
the cheque cashed. The lower appellate Court granted a decree for the 
entire claim. The High Court held that the suit could not be maintained 
in respect of either item. The promise of the Treasurer to pay Rs. 506 
was a mere gratuitous promise on his part and it could not be enforced. 

As regards the failure to realise the amount of cheque a suit could not 
have been brought against the Treasurer as the office of the Treasurér was 
purely gratuitous. It followed therefore that no sujt could, be brought 
after his death against his heirs. š adog 
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Applications for transfer of criminal cases from one Court to another ` 
are of every day occurrence. Knox J. after a survey of some English and 
Indian authorities laysdown in Emp v. Jaggan (36 All. 239) thata 
case should not be transferred simply because an accused person thinks 
that he would not get an impartial trial; but the real question to be 
considered is whether on the facts disclosed in the application for transfer: 
there arises a reasonable inference that the Magistrate who is seised of: 
the case may be prejudiced wittingly or unwittingly against the accused, 
There is no reference to any Bombay decision in the judgment, but as 
observed by Sir Lawrence Jenkins in Zn re Pandurang Govind Pujari, 
(2 Bom. L. R. 755; 25 Bom.` 179) in transferring a case from one 
Magistrate to another, the Court ought not to be guided by the impres- 
sions produced in its own mind as to the impartiality of the Magistrate, 
but must look to the effect likely tO be produced in the minds of the 
parties and their witnesses. The positign of an accused person, remarked 
Batty J. (vide In re Virji Tricumji, 6 Bom. Ò R. 856) must always be one 
of great anxiety and suspense. And it is not. right that the painfulness 
of such a pgsition should be enhanced by anything that could suggest to 
him that his guilt is a foregone conclusion i in the mind of the Magistrate 
who has to try him.» 





THE INDIAN EVIDENCE ACT, SEC.\32. 





. Patel Vandravan v. Patel Manilal, ba 


TE judgment of Sargent C. J.in the well-known case of. Patel 
Vandravan v. Patel Manilal (+) suggests some interesting points for 
reflection and it is proposed to discuss s. 32 of the Indian Evidence Act 
in connection with it. 
The marginal note to s. 32 runs as follows:—“ Cases in which 
statement of relevant fact by person who is dead or cannot be 
found &c. is relevant:” and the section itself commences with the 
words “statements, written or verbal, of relevant facts made by a 
person who is dead &c.”? From these premises the. learned Judgee in 
Patel Vandravan v. Patel Manilal seems to have. concluded that the 
section applied to statements of relevant facts only and that, therefore, if ` 
the statement related to,a fact in issue it was not admissible under this 
section. The facts of the case were: A widow belonging to the Kudwa 
Kunbi caste adopted a son to her husband who had died while a minor. 
The adoption was impugned on the ground that a widow in the Kudwa 
Kunbi caste cannot adopt according to the custom of the caste, without 


- (1) (1890) I. L. B. 15 Bom, 565, | 
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the express authority of her husband. An Íssue was framed on this point 
and in support ofita statement was drawn up and signed bya large 
number of the members of -the caste. The lower Court admitteč 
this statement under s. 32, but the High Court held that s. 32, cl. 4, of the 
Indian Evidence Act was not applicable to the case as the evidence was 
sought: to be used to provea fact in issue and not merely a relevant’ 
fact. ‘Fhe statement was, therefore, held to be inadmissible to prove the 
allegéd custom. | . 

‘Now s, 32 embodies all the exceptions to the rule laid down in s. 60, 
which says that all oval evidence must be direct. The law, sometimes, a 
allows statement of persons who cannot be called as witnesses to be 
given in evidence. But as the two chief safeguards for securing truth- 
\.- fulness in a witness, viz., the sanctity of an oath and cross-examination 

` areabsent in these cases, it makes only such statements admissible as 
are made under circumstances ip which their truth may be presumed. 

Section 32 lays down these circtimstances. Now, if in virtue of the ruling 

im Patel Vandravan v. Patel Manilal this section is to be applied to 

statements of relevant facts only, then statements of facts in issue, if they 

are oral, can never be proved because of s. 60 which requires all oral 
evidence to be direct. Butif the statements of facts in issue are written 
statements, then they can be put in evidence under s. 5 ‘which says that 
évidence may be givén of the existence or non-existence of facts in issue, 
for s. 5 is. controlled by s. 60 only and s. 60 refers to oral evidence and 
not to wfitten evidence. Thus to this limited extent written hearsay evid- 

ence, $0 to say, is, even in the absence of circumstances laid down ins. 32; 

allowable under the Evidence Act. Therefore the written statement of 

thé members of the caste tendered in the case of Patel Vandravan v. Patel 
‘anilal was, it is submitted, wrongly excluded from being proved, even .. 
/ though it be granted that s. 32 did not apply to it. 

To this conclusion, however absurd and incorrect it may appear, we 
have been forced to arrive because of the combined effect of the language 
of ss. 5 and 60 and the ruling in Patel Vandravan's case. °. 

Let us now examine the following illustrations :— 

A is tried forthe murder of B. Then one of the issues will be 
Whether A caused the death of B. Ifin support of this evidence the 

_dying declaration of B that A stabbed him witha knife is tried to be 

put in evidence it would be inadmissible because it is a statement ofa 

fact in issue and not merely a relevant fact. This conclusion follows from” 
the judgment in Patel Vandravan v. Patel, Manilal; while if we look 
closely at s. 32 together with the whole Act we find it to be the clear 
intention of the Legislature to have all dying deqlaratioys whether of 
relevant facts or facts in issue governed bys the provisions of s. 32, cl. r. 
Illustration (a) to the section expressly declares such statements of facts 
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in issue made by dying persons relevant under the section. Again th 
law on this subject, prior to the passing of the Indian Evidence Act, was 
contained in s. 29 of Act II of 1855. Under that Act dying declarations 
were admitted in evidence even though they related to facts in issue: 
Queen v. Bissorunjun Mookherjee (1). Almost all dying declarations are 
statements of facts in issue and if they are precluded by the introductory 
sentence of s. 32 from being given in evidence, a useful species of evidence 
is excluded and the minute provisions of the Criminal Procedure Code 
regarding the taking and recording of them become practically useless. 

As regards statements made in the course of business the English 
case of Price v. The Earl of Torrington (2) is most familiar. The 
plaintiff, a brewer, brought an action against the Earl of Torrington, the 
defendant, for beer sold and delivered. The defendant denied the / 
delivery of the beer. Therefore thé point in issue was- whether the 
beer was delivered or not. On behalf „Of the plaintiff the following 
evidence was allowed to be put in, viz. that the usual way of the 
plaintiff's dealings was that the draymen or catters came every night to 
the clerk of the brew-house and gave him an acsgunt of the beer they 
had delivered out, which he set down in a book pt for the purpose | 
to which the draymen set their names, and that the drayman who 
delivered the beer in question was dead. Clause 2 of sò 32 is based on 
the principle underlying this leading case. In the case as, seen above 
the entry was a statement of a fact in issue. ras 

Section 32, therefore, does not seem to be intended to bésconfined 
to relevant facts though the marginal heading is not carefully wored. 

Again the leading case of Du Bost v. Beresford (3) which relates to 
admissibility of statements by a number of persons expressing feelingsor 

.. impressions is reproduced in illustration (n) to s. 32.. Here the plaintif 
painted a picture which he designated “The Beauty and the Beast” 
and caused it to be exhibited for money upon which crowds went to see 
it. The defendant went and hacked the picture to pieces. The plaintiff 

+ sued to recover the full value of the picture as a work of art, and com- 
pensation for the loss of the exhibition. The defendant alleged that the 
picture was a scandalous libel upon his brother and sister. So an issue 
was framed on this point : and in order to show whether the painting was 
made to represent these persons the declarations of the spectators while 
‘laoking at the picture ‘during the exhibition were admitted in evidence, 

e Illustration () together with this case supports the contention that S. 32 
is not confined to statements of “ merely relevant facts.” 

Let us now turn to cl. a It relates to cases in which a persen 
gives opinion as to public right or custom or matters of general interest. 


N 


i PFR SE n n Oas 
(2) (1866) 6 W. R. Cw, 75. ° (2) 2 Sméth L, O, (11th Edn.) 320, (3) (1820) 2 Camp 511. 
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Suppose the right of the public to a road is disputed and it is alleged that 
the road is a private one. Then the issue would be whether the road is 
a private or public way. Now according to Patel Vandravan v. Patel 
Manilal a statement by A, a deceased headman of the village, that the 
road was a public one cannot be given in evidence, for it is “a statement 
ofa fact in issue and not merely a relevant fact.” Illustration (2) to 
the section, however, makes the statement relevant and admissible. 
For the illustration says “the question is” and this must mean the 
question in issue is and not a relevant question. In each and every 
, illustration to the section the same words are used and they seem to be a 
open to the same interpretation. 

Let us also turn to the illustration under: cl. 5, which relates to 
the existence of relationship. A, a zemindar, dies and leaves behind him 
B, reputed to be his son, and C, a Brother. Bas the son of A claims to 
inherit the zemindari. The issue will be whether B is the legitimate ° 
son of A. The relevancy of-astatement made by A that he was his 
legitimate son is warranted by illustration (4). But the ruling in Patel 
Vandravan v. Patel Manilal would be against its admissibility under the 
section. í l Í l 

It will thus-appper that s. 32 is intended toeapply to evidence of 
statements of fdcts in issue as well as relevant facts. It isnot to be 
confined to statements of relevant facts only as the marginal note and 
the words sed at the commencement of the section suggest; and, 
therefore, the principle laid down in Patel Vandravan v. Patel Manilal 
excludes’ a valuable and occasionally the only means of ascertaining the 
truth,on grounds not countenanced by the law. 

T. K. M. 





RECENT ENGLISH CASES. 


—— 


CAUSE OF ACTION—Felony—Stay of Proceedings until Defendant 
prosecuted. An action for damages based upon a felonious act on the 
part of the defendant committed against the plaintiff is not maintainable 
so long as the defendant has not been prosecuted ora reasonable excuse 
shewn for his not having been prosecuted, and the proper course for the 
Court to adopt in such a case is to stay further proceedings in the action ° 
until the defendant has been prosecuted, Smith*v. Selwyn, [ 1914] 
3 K. B. 98. ° 

Promissory Note—Consideration for Note—Separate 
Causes of Action. Section 34 of the Ceylon Civil Procedure Code, 1889, 
provides:that every action shall include the whole of the claim which the 
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plaintiff is entitled to make in respect of the cause of action, and that a 
plaintiff cannot afterwards sue fora part of the claim omitted from an 
action, or ( without leave ) for another remedy for the same cause of 
action, The respondent sued upon promissory notes, but the action 
failed owing to a material alteration in the notes. He afterwards sued 
to recover a part of the consideration for which the promissory notes had 
been given :—Held, that although the claims in the two actions arose 
out of the same transaction, they were in respect of different causes of 
action, and that, consequently, the second action was not brought 
contrary to s. 34 of the Code and could be maintained. Payana Reena 
Saminathan v. Pana Lana Palaniappa, [ 1914] A. C. 618. 
CoNTRACT—Consideration—Public Policy—Contract for Good Con- 
sideration by Undischarged Bankrupt to pay in full Debt provable in 
Bankruptcy. A contract by an undischarged bankrupt, in consideration - of 
a small loan, to pay in full a debt of a large amount due from him at the 
commencement of and provable in his bankruptcy, is not void as being 
contrary to public policy or the policy of the Bankruptcy Acts, but is a 
valid and enforceable contract. Wild v. Tucker [1914] 3 K. B. 36 
CONTRACT— Restraint of Trade—Public Policy—Illegality—Sur- 
rounding Circumstanses—Evidence—Pleading. Whereanactionis brought 
on a contract which is ex facie illegal as being in unreasonable restraint 
of trade, the Court will decline to enforce the contract,irrespective of 
whether illegality is pleaded or not ; but, where the questiomof illegality 
depends upon the surrounding circumstances, as a general rule, the Court 
will not entertain the question unless it is raised by the pleadings. The 
plaintiff company was a combination of salt manufacturers formed Yor the 
purpose of regulating supply and keeping up prices, and it had the practi- 
cal control of the inland salt market. The members of the company we 
entitled to be appointed as its distributors, i. e., agents to sell on behal 
of the company the salt which it had purchased from them. The defend- 
ants, who had not joined the combination, agreed to sell to the company. 
for four years 18,000 tons of salt per annum, of which a certain proportion 
was to be table salt, at a fixed uniform price per ton, and undertook not 
to make any other salt for saie. They were to have the option of buying 
back the whole or a part of their table salt in each year at the plaintiff 
company’s current selling price and were to be appointed distributors 
-on the same terms as the company’s other distributors, The defendants 
havingjsold salt in violation of this agreement, the;plaintiff company sued 
them for breach of contact.: The defendants did not by their defence 
raisesthe issue of illegality, but-they-sought to rely on certain facts and 
documents admitted in evidence at the trial upon other issues as shewing 
“that: the agieement was illegal as against public policy :—Held that, 
having regard to the form of the pleadings, the surrounding circumstances 
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could not be looked at for the purpose of determining the illegality of the 
agreement, and that the agreement was not ex facie illegal. North Wes- 
tern Salt Company, Limited v, Electrolytic Alkali Company, Limited, . 
[1914] A. C. 461. 

CopyriGHT—Music—Assignee of Musical Copyright—Copyright in 
Song with Pianoforte Accompaniment—Record for Mechanical Performan- 
ce—Copy made for Purpose of making Orchestral Accompaniment to be 
recorded on Graphophone Disc. The rights given by the Copyright Act, - 
„ 1911, to the author of a musical production to restrain the manufacturer 
of records for mechanical reproduction of the music, and to other persons 
to make such records upon giving notice to the author and paying royal- 
ties to him, do not affect any copyright vested in an assignee under an 
_ assignment made before the Act. ‘The making of the copy ofa song with 

pianoforte accompaniment, the copyright of which is vested in such an 
assignee, for the purpose of making an orchestral accompaniment, is an 
infringement of the assignee’s copyright, andis not justified because it 
is done for the purpose of making a graphophone disc of and for which 
the notice and royalties prescribed under the Act have beer given and 
paid to the author. Chappell & Co., Limited v. Columbia Graphophone 





plaintiff’s costs against the omnibus company and of the costs which the 
omnibus company recovered against the plaintiff :— Held, that the judge 
had a discretion to make the order, although before the issue of the writ 
the motor cab company had not intimated to the plaintiff their intention 
to throw the reponsibility for the accident on the other defendants. There 
is no rule to the effect that, ia order to justify an order on an unsuccessful 
defendant to pay a successful co-defendant’s costs, the unsucces:ful defend- 
ant must, before the issue of the writ, have given notice to the plaintiff 
that he is going to throw the blame on the other defendant; itis a ques- 
tion in all cases whether it was a reasonable and proper course for the 
plaintiff to join both the defendants in the action Basterman v. British 
Motor Cab Company, Limited [1914] 3 K. B. 181. 3 
EvipeNce—Admissibility —Statement made in Presence of Accused. 
There is no rule of Jaw that evidente of a statentent ntade in the presenoe 
and hearing of the accused is not admissible as having a’ bearing on hiş. 
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conduct unless he accepts the statement ; but where the accused denies 
the truth of the statement the presiding judge, in the absence of special 
circumstances, should intimate to counsel for the prosecution that, 
inasmuch as the evidence, though admissible, would have little value and 
might unfairly prejudice the jury against the accused, it. ought not to be 
admitted. The respondent was convicted of an indecent assault upon a 
little boy. At the trial the boy’s mother stated in evidence that, as she 
and her son came up to the respondent shortly after the act complained 
of, the little boy said in the respondent’s hearing “ That is the man” 
and described what the respondent did to him, and that the: respondent ° 
replied “ I am innocent.” The Court of Criminal Appeal quashed the 
conviction upon the authority of Rex v. Norton[19t0]2K.B. 496, on 
the ground that evidence of a statement made in the presence of the 
accused was not admissible against him unless he acknowledged the 
truth of the statement :—Held, that the’evidence was admissible in law 
in reference to the demeanour of the respondent, and by Lord Atkinson, 
with the concurrence of Lord Parker, ( Viscount Haldane L. C., Lord 
Dunedin, Lord Moulton, and Lord Reading dissenting ) as part of the act 
of identification. Degision of the Court of Criminal Appeal reversed on 
this point, but the order quashing the conviction affirmed on the. ground 
of misdirection by the presiding judge on the question of the. }corrobora- 
tion required by s. 30 of the Children Act, 1908. Rex v. Christie [1914 ] 
A. C. 545: l $ 
Gas—Nuisance—Gasworks—Discharge of Noxious anë Offensive 
Fumes—Damage to Plantation on Adjoining Property. The plaintiff was 
the owner and occupier of a dwelling-house and park which adjoined 
the defendants’ gasworks. The house was situated at a distance Y 
between 400 and 500 yards from the gasworks. Immediately A N 
the defendants’ premises was a plantation of trees 16 yards in width and 
75 yards in length which had been planted by the plaintiff to screen off 
the gasworks. The fumes and smoke from*the gasworks were carried 
by the prevailing wind across the plantation for a distance of 100 to 200 
yards on to the plaintiff's premises and had destroyed and injuriously 
affected them to such an extent that the tops of some of the trees were 
dying whilst others were dead. There was no house on the plaintiff's 
property within the affected area. In an action brought by the plaintiff 
for an injunction to restrain the defendants from carrying on their works 
so as to cause a nwisance or injury to the plaintiff or his property :— 
Held, that the fumes and smoke discharged by the defendants’ gasworks 
over the plaintiff’s premises caused a serious, growing, and permanent 
injury to thé plaintiff's property ; that? the injury being of a continuous 
‘nature it was impossible to measure the damage thereby occasioned with : 
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Administration that the Workmen’s Compensation Act of 1897 was passed 
—an Act which, by its introduction of the principle developed in the 
later Act of 1906, has not only fundamentally affected the relations of 
capital and labour, but has also added enormously to the work of the 
County Courts and the Court of Appeal. The Act of 1897 was nominally 
under the charge of Sir Matthew White Ridley, who held the office of 
Home Secretary, but it was Mr. Chamberlain’s determined advocacy and 
. masterly skill which caused the epochmaking change to be made.—Jdid. 





LIQUIDATED DAMAGES OR PENALTY ? 


THE question whether a sum stipulated to be paid in case of default 
under a contract is a penalty or liquidated damages isa question of 
construction to be decided upon the terms of each particular contract 
haying regard to the circumstances existing at the time of the making of 
the contract, and not at the time,of the breach. The words used by the 
parties, ‘ penalty ’ or ‘liquidated damages, may prima facie be supposed 
to mean what they say, but they are by no means conclusive ; the Court 
must find out from all the terms and circumstances whether the payment 
stipulated is in truth a penalty or damages, The essence of & penalty is 
a payment of money stipulated as in terrorem of the offending party ; 
the essence of liquidated damages isa genuine pre-estimate of damage 
by agreement. These are doctrines governing the question which may 
pe said to be found passim in nearly every case and text book. But they 
do not dispose 2f the whole problem of construction, which remains one 
elicate in our jurisprudence, and various tests have been 
suggested which the House of Lords called to its aid in giving its final 
decjaion on the much-discussed case of Dunlop Pneumatic Tyre Co. vi 
w George and Motor Co., in which judgment was delivered last week. 
“The question was whether a clause in an agreement calleda ‘ Price 
Maintenance Agreement,’ which provided for the payment of a fixed price 
‘py way of liquidated damages and not.as penalty ’ upon the breach of any 
of several conditions, was to be construed as it stood, or to be read as 
imposing & penalty. The defendants having broken the agreement by 
selling certain covers and tubes at less than the current price list, an 
inquiry had been directed as to damages before the Master, and he had 
assessed the damages at sl. for each default, as provided by the agree- 
ment. On appeal to the Court of Appeal this decision was reversed by, 
a majority (Lord Justice Kennedy dissenting), and the House of Lords , 
now unanimously reinstated the finding of thesMaster, upholding the 
award as for ‘ liquidated damages.’ The main tests applied to arriye at 
this judgment were the conflicting ones set out in the judgments of Lord 
Watson in Elphinstone YV- Monkldnd Iron Co. [1885 }—there is a pres 
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sumption (but no more) that itis a penalty ‘ when a single lump sum is 
made payable by way of compensation on the occurrence of one or 
more or all of several events, some of which may occasion serious and 
others but trifling damage’; and of Lord Halsbury in the Clydesbank 
Case (1905)—it is no obstacle to the sum stipulated being a genuine pre- 
estimate of damage that the consequences of the breach are such as 
to make precise pre-estimation almost an impossibility ; on the contrary, 
that is-just the situation. when it is probable that pre-estimated damage 
was the true bargain between the parties. In the case before the House 
the damage apprehended by the Tyre Company in the event of any 
breach of the agreement was an indirect and not a direct damage, and* 
the mischief complained of was an indirect mischief, but there were no 
data on which it could be said that the indirect damage from doing one 


S 
THE JUDICIAL DAY. AS 


THE judicial day, which is now to begin at 1d<1 5, has undergone 
many changes, When Sir Thomas More was Lord Chakcellor it began at 
` eight o’clock. ‘The Chancery was soon so empty of catises,’ writes Sir 
Leslie Stephen, ‘ that on one occasion he. returned to his houSeat Chelsea 
at ten o’clock in the morning, and, calling for wine, thanked Go | he had 


not one cause.’ This, presumably, was the incident that inspiréd.the 
current rhyme: 





When More some time had Chancellor been, NS 
No more suits did remain ; 
The like will never more be seen 
Till More be there again, 


Eight o'clock, too, was the hour at which his Majesty’s judges began 
their labours in Chief Justice Fortescue’s time. `‘ The Judges of England,’ 
he writes in his ‘De Laudibus Legum Angfize,’ ‘do not sit in the King’s 
Courts above three Hours in the Day—that is, from Eight in the mornfng 
till Eleven.’ But the Judges, while sitting early, rose early too. * The 
Courts,’ we are told on the same authority, ‘do not sit in the Afternoon. 
The Judges, when they have taken their Refreshments, spend the Rest of 
the Day in the ‘Study of the Laws, reading of the Holy Scriptures, and 
othef innocent Amusements, at their Pleasure.’ At the beginning of 
the last century the Courts opened half an hour later. A letter from 
. Lord Ellenboreugh; dated June 27, 1802, is included in the Private Papers 
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of Wilberforce, in which the Chief Justice speaks of his sittings at West- 
minster beginning at nine. A statement with which Sir John Macdonell 
supplied the King’s Bench Committee in 1909 shows that in 1831 the 
Common Law judges sat at 9-30; that in 1852 they began to sit at 10; and 
that in 1876 the sittings were fixed to commence at 10-30. To the earlier 
period, in which the sittings began at 9-30, Sir John Hollams alludes in 
his ‘ Jottings of An Old Solicitor.’ 

The Courts at Guildhall sat, when I first recollect, at half-past nine in 
the morning, and frequently until late in the evening. I have several times 

*been in Court at Guildhall until ten or eleven at night. I well recollec 
a special jury action being called on before Lord Campbell at ‘twenty 
minutes to six on a very severe night just before Christmas. Lord Bram- 
well, counsel on the one side, and My. Justice Shee, on the other, joined 
in protesting against commencing the case that night. Lord Campbell 
merely said, ‘Swear the jury,’ and he tried the case out that night, 
although it took several hours. 

Recent circuit records show that judges still remain who, though they 
are accustomed to begin the judicial day somewhat later than their prede- 
cessors, are capable of sitting far into the night. It ig just as well, in the 
interests of litigants, that Lord Campbell’s herculean feats in judicial 
endurance should not, at any rate in London, be imitated.—Zbid. 


5 REVIEWS. 





Codification in British India. By BIJAY KISHOR ACHARYYA, B.A., LL.B., 
Barrister-at-Law. CALCUTTA :S. K. Banerji and Sons, 53,55 Harrison 
Road. 1914. Roy 8vo. Pages XXI and 424, Price Rs. 12. 

THE subject-matter of this work is the lectures which the learned 
writer delivered at the University of Calcutta as Tagore Law Professor 
for the year 1912. The topic of codification is full of interest not only to 
the student and the lawyer but also to the legislator. One often hears 
a complaint that codification*in British India has never proceeded on a 
scientific—or to be more accurate—on any basis at all. Pieces of 
legislation are now and then sprung into existence not as parts of any 
conceived classification of a Code, but only asa patch work to suit the 
occasion. It isnot unusual to find numerous legislative measures on one 
subject all difficult to reconcile one with the „other. On the other hand, 
there are as yet many topics of law which are uncovered by legislative 
measures : and in which the law has to be eked out anly by «eference to 

- the common law of England. These lacuna salso await their doom. A 
well-known author once remarked that in England “ the law is a mystery 
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RELIGIOUS DISABILITIES IN INDIA. 
e 
l ELIGIOUS liberty and toleration is the very basis of the British 
R. rule in India. Freedom “of religion is combined with equal pro- 
tection of all religions.. The charters of Courts and the policy of 
Government from the earliest times point out, and anxiously prescribe, 
not only toleration, but, that the Courts should recognize the laws, 
religions and customs of all communities and classes and should secure 
to them the free exercise of them: see Advocate General v. Vishvanath 
Atmaram (1), This attitude of our benign Government was affirmed in 
the most emphatic language in the late Queen-Empress’s famous Pro- 
clamation of 1858 :— 
“We declare it to be Our Royal will and pleasure that none be in any wise favoured, 
none molested’or disquieted by reason of their religious faith or ‘observances, but all 
shall alike enjoy tho equal and impartial protection of the Law.” 
ee tt is not only liberty of religion that the British Government 
_/ Baarantees its subjects, but liberty to change their religion with protection 
7 from molestation and without prejudice to their legal rights. 
These rights comprise among others :— i 
(1) Right to share and enjoy family or common property (a right to « 
property is frequently called in common language simply by the name 
“ property,” derived from the word “ proprietas”’ that which belongs to 
oneself). f 
° (2) Right to inherit property of deceased relations. 
(3) Personal ri,!.ts, such as right to the custody of a child, or 
guardianship of a minor, and enforcement of obligations arising out of ° 


agreements. ‘ 


Now under the operation of Hindu law and usage, what happens 
to a convert is this: He forfeits all rights and sharę in the,property to 
which he would be entitled as a-thember of, a ‘Hindy family. Further, 

(1) (2855) 1 B. H, C. R, App. 9, 13, s Brar 
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his future contingent right to inherit property of a Hindu relation, who 
might be deceased after his conversion, is so impaired or affected, that 
he could not succeed to what he would be entitled to under Hindu law 
had he remained a Hindu. His position would moreover be affected to 
such an extent that he would become disentitled under the operation of 
the Hindu law or usage evento what would be his due under natural 
& 
law (e. g. rights to inheritance,, custody of children, share in common 
. property) apart from the peculiar rights of Hindu law (e. g. co-parcener- 
ship, caste rights). These penalties are inflicted not only on converts to 
Christianity, but converts to any other non-Hindu religion. So also 
yy y : i g 7 
apostates from Islam are excluded from the inheritance to deceased 
Moslems and suffer other disabilities under Mahomedan law. These 
disabilities come into operation as the immediate result, not merely 
of conversion, but of the open or ‘so facto excommunication or the 
out-casting which follows such conversion. 

To remedy the grievances of such converts, the first enactment 
passed by the Indian Legislature was Regulation VII of 1832 of the 
Bengal Code, which declares that “the rules in force are intended and 
shall be held to apply to such persons only as shall be dona fide professors 
of those (Hindu or Mahomedan) religions at the time of the application 
of the law to the case, and are designed for the protection of the 
rights of such persons, not for the deprivation of the rights of others 
Wherever, therefore, in any civil suit, the parties to such suit may be 
of different persuasions, when one party shall be of the Hindu and the 
other of the Mahomedan persuasion, or where one or more of the 
parties to the suit shall not be either of the Mahomedan or Hindu 
persuasions, the laws of those religions shall not be permitted to 
operate to deprive such party or parties of any property to which, 
but for the operation of such laws, they would have been entitled.” 

It was subsequently decided by the Government of India to extend 
the principle of the Bengal enactment to the whole of British India, and 
with this end in view the enactment Act XXI of 1850 was passed. 

It runs as follows :— 

“ Whereas it is enacted by Section 9, Regulation VIL, 1832, of the Bengal Code, that 
« whenever in any civil suit the parties to such suit may be of different persuasions, when 
one party shall be of the Hindu and the other of the Muhammadan persuasion, or whtre 
one or more of the parties to the suit shall not be either of the Muhammadan or Hindu 
persuasions, the laws of those religioas shall not be permitted to operate to deprive such 
party or parties of any property to which, but for the operation of such laws, they would 
have been entitled ;” and whereas it will be beneficial to extend the principle of that 
enactment throughout the territeries subject to the Government of the Hast India 
Company : It is enacted as follows :— : - 

1. So much of any, law or usage now in force within the territories subject to the 
Government of the Egst India Company as nfflicts on any person forfeiture of rights or 
property, or may be held in any way to impair or affect any right of inheritance, by reason 
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of his or her renouncing, or having beon excluded from the communion of, any religion, or 
being deprived of caste, shall cease to be enforced as law in the Courts of the East India 
Compiny, and in ths Courts establishod by Royal Charter within the said territories,” 

Act XXI of 1850 purports “ to extend the principle” of the Bengal 
enactment throughout the whole of ‘ the East India Company’s territories,’ 
that is, what is now called British India. It does not only enlarge the 
geographical limits of the law but extends the principle of religious 
toleration to outcastes as well‘as people excommunicated from a religious 
body and this in regard to rights as well as property. We mav note 
the following points in trying to understand the operation of the Act :— 

. (i) Act XXI of 1850 protects them against three consequences of 
conversion, viZ., (1) forfeiture of rights, (2) forfeiture of property, and (3) 
their rights of inheritance being impaired or affected. 

It is contended by some that the word “rights,” against the 
forfeiture of which the- Act provides, comprises such tights as are 
connected with property, for example the right of way or water, and 
does not extend to personal rights such as a right to the guardianship of 
children ; because the Act purports to extend the principle of the Bengal 
Regulation, which covers yonly property and nothing hore. This 
contention, I am afraid, overlooks the fact that the, principle underlying 
the Bengal RegulationAs that no person should suffer as regards “ rights” 
within the cognizangd of law Courts by the fact that he belongs to any 
particular religion” The Regulation at the time ofits passing had in 
view in particular the grievances in regard to property, the loss of which 
is the most sgfious one a convert could suffer; and was probably the 

ich called for immediate remedy from the legislature. It 
remembered that the British legislatures work rather slowly, 
Uxing provision not against every possible grievance, but only against 
a grievance which actually exists and comes to notice. The Bengal 
” Regulation is only one instance of the methods of our legislatures, In 
18s0—as the proceedings of the legislature .show—on account of 
complaints from various sources of the sufferings that entailed upon 
converts and outcastes by loss not only of property, but of several 
personal rights, the Government of India brought in a bill of a 
comprehensive nature, having in view rights as well as property, applying 
tothe whole of British India. The juxta-position in the Act of the 
words “right or property,” the word “right” preceding the word 
& property, ” leaves no doubt in regard to the intentions of the legislature, 

(ii) The words “ impaired ” and‘ affected” are ysed as regards the 
right of inheritance in preference to the werd Bi forfeited,” the reason 
being that this right is a contingent one that might arise on the death 
of a relation, which, though certain to happen, can ‘happen only aftog 
Ahe death of the convert concerned. A vestell right may “be forfeited; a 


e oe 
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contingent right may at most be “ affected or impaired.” 


(iii) It has been urged that the effect of the Bengal Regulation was ; 


that the renouncer could not be deprived of only such of his rights as he 
would have enjoyed but for the operation of the personal law applicable 
before the renunciation; and that as this regulation is quoted in the 
preamble of Act XXI of 1850, the latter enactment read with the former 
does not affect the usages peculiar to the Hindu law and saves to the 
converts only certain natural rights, which any man would enjoy indepen- 
dently of the Hindu law. Act XXI of 1850 is quite clear. It repeals and 
abrogates so much of the provision of the laws as by reason of change of 
religion or outcasting deprives any party of his rights or property belong- 
ing to him or her before conversion or affects or impairs the right to 


succession after conversion, though it leaves entirely untouched the. - 


_ question of the law of succession applicable after conversion: Ghulam 
Hassan v. Fazal Din (1). Be it as it may, the converts may be thankful for 
the preservation to them of their natural °rights. If Act XXI of 1850 as 
interpreted by the High Courts secures converts these rights, it has gone 


a far way in securing them the freedom of religion, which is the purpose of. 


the Act, The Act was once rightly called’ in an abbreviated form 
“ Freedom of Religion, Act” : its main object was to extend the principle 
of religious toleration: Kerry Kolitanee v. Monee Ram Kolita (2). It is 
now called under the provisions of a recent Governirent of India Act, 


“ Caste Disabilities’ Removal Act.” It is in fact both “ Religious and- 


Caste Disabilities Removal Act.” i 


(iv) The Act should not be allowed to operate in favour of apostates ` 


so as to prejudice the fundamental, natural, social and religious-rights of 
the caste and family from which the apostate is cast off: Sic utere tuo ut 
alienum non laedas. Ty 


We shall explain the principles noted above by a few rulings of Courts:~~ . 

(a) A party who has renounced Hinduism is not entitled to enforce ` 
a claim for restitution of conjugal rights against a husband or wife who - 
+ remains a Hindu, assuming that the marriage tie is not dissolved by the- 
apostacy. Soa Hindu wife in answer to sucha suit from her apostate ` 


husband may successfully plead that the hysband by change of religion 
has placed himself in a position which makes it impossible for her to live 
with him without doing extreme violence to her religious opinions and 
the social feelings in which she has been brought up and'in the enjoyment 
eof which she had married him. Though a person excommunicated is not 
on that account to be depsived of his or her rights, yet such person must 
not be empowered to deprive others of their rights to the freedom of con 
science and the liberty of witholding communion with interdicted persons: 
Méuchoo v. Avzoon O} * 5 . ; 
G) (2909) P. R. a6, (2) (1878) 19 W. R. 267, 878, (2) (1866) 5 W. R. 235. 





4Er _ “tvnunof Í 21 -on 

(%) The provisions of this Act are not intended to repeal the usage 
of Hindu temples or religious or quasi-religious institutions controlling 
and regulating’ their management and prescribing the rules asto the 
‘place where offerings are to be made and persons from whom they are to 
be accepted: Genda Puri v. Chhatar Puri(), Greedharce Doss v. Nundo- 
hissore Doss Mohunt2); Venkatachalapati v. Subbarayadus), The 
Act does not contemplate the restoration of privileges the granting of 
which would amount to an interference with the autonomy of caste. 

(c) Since the passing of Act XXI of 1850, exclusion from caste, 
whether by renunciation of religion or from any other cause is no longer 
a ground for exclusion from inheritance or forfeiture of ante-conversion 
rights: Bhujjun Lal v. Gya Pershad(4); Taij Singh v. Musst. Kousilla@\, 
Parvati v. Bhiku (6); Honamma v. Timannabhat (1). , 

(d) A convert would not lose*his or her right of guardianship or 
custody of children (a zight which is inherent ina parent by nature) 
merely for apostacy or excommunication ; though Courts will take into 
consideration the welfare and wishes of minors and the desirability of 
preserving in the minors the religion of the father and are at liberty in 
their interests to change the guardianship or custody of minors’: Bahadar 
Singh v. Desraj and Parmanand (8); Kanahi Ram v, Biddya Ram (9) ; 
Mohoond Lal Singh v./Nobodip Chunder SinghaQo); Rany Srimuty- 
Dibeah v. Rany Koond Luta); Kaulesra v. Jorai Kasaundhan(32), 
ather not a Brahman does not lose his capacity to 
give his son ix adoption by reason of his conversion by means of a 
ceremony, ich ig not required to be religious, inasmuch as primarily 
adoption fily involves a change of custody and guardianship, which is 
inherent‘in a parent by nurture as well as by nature, and which he may _ 
reneahce under certain circumstances and subject to proper conditions: 


hamsing v. Saniabai (13). 









J. A. SALDANHA, 
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GLEANINGS. 





THE CAILLAUX TRIAL. 


THE verdict in the trial of Madame Caillaux for the shooting of the 
editor of the Figaro leaves an English lawyer aghast, but in a way it 
‘seems a reasonable and natural result of the procedure in the case. If the 
whole conduct of a criminal trial is directed, on the one side, towards 
inflaming the jury and exciting public sentiment, and, on the other, towards 
a counter-inflammation and a counter-excitement based on considerations 
which have nothing to do with the actual charge; if, furthermore, the, 
Court is so weak that it fails not only to restrain the excesses of counsel, 
but even to control its own temper, and can find no better way of vindicat- 
ing the judicial dignity than the offer ofa duel; if, lastly, the law of 
procedure allows and encourages the barties to create an ‘ atmosphere’ 
favourable to their respective cases instead of restricting them to the calm 
proof and refutation of a definite charge by means of evidence and 
argument concerned directly with that charge—then it is small wonder 
that the verdict of the jury has no consideration for the preservation of 
law and order, and is not so mucha pronountement upon the actual charge 
tried as an expression of the general public feeling upon the events which 
led up to the crime. The Caillaux trial, indeed; shows up glaringly the 
weakness of the jury system when it is combined with a looseness as to 
the rules of evidence and methods of advocacy such as the French code, 
allows. In order that trial by jury may secure a sound administration of 
justice it is necessary that the attention of jurymen should\be directed 
only to points entirely material and relevant to the case, ond the 
Judge, while exercising a strong control over the advocates for the‘respec- 
tive parties, should be able finally to charge the jury upon the oe 
authority so as to fix their minds upon the real issues which they have to 
determine. The English rules of evidence, erring perhaps a little on the 
side of strictness and rigidity, secure the due restriction of the matters 
which can be laid before the Court, and our system of choosing Judges 
from the acknowledged leaders of the Bar guarantees for the head of the 
Court the necessary authority. On the other hand, in the French Courts 
the method of procedure allows the excitability of the jurymen to pe 
dangerously stimulated and the true issue to be fogged; and the separation 
hetween Bench and Bar tends to leave the Judge in a position of inferiority 
and weakness against the masterful advocate.—Law Journal. 


: THE PUBLIC TRUSTEE’s INVESTMENTS. 


y FURTHER proof is forthcoming that the work of the Public Trustee 
is growing beyond ‘his personal control. Comments have recently been 
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made inthe Press upon the dangerously large holdings which, in his 
fiduciary capacity, he has obtained in railway and other commercial 
concerns, and a committee, consisting of four leading men in‘the banking 
and insurance worlds, has now been appointed by the Lord Chancellor to 
examine and criticise.from time to time the investments—they amount 
already to some 50,000,000/.—which stand in the Public Trustee’s name. 
The duties of this: Advisory Committee are exceedingly vague. Mr. 
Asquith, when the investments of the Public Trustee were made the 
subject of a question in the House of Commons, stated.that ‘ the Govern- 
ment would consider the suggestion that there should be some authority 
“accountable to Parliament to share the responsibility for the Department 
of the Public Trustee.’ This suggestion has not been adopted. It is 
officially announced that the newly-appointed Committee ‘ will not relieve 
the Public Trustee of his responsibility in the choice of investments.’ In 
other words, an official who is accountable to Parliament is to be advised 
and criticised by a Committee whìch has no responsibility to the State or 
to the beneficiaries. To such strange passes does the slippery road of 
officialism vonas us.—Jbid. 
ee 
- THE Banguét TO SIR EDWARD CLARKE. 


WORTHY alike ofthe occasion and the man were the speeches at 
the memorable banqtiet at which Sir Edward Clarke was entertained by 
the Bench and the’Bar on his retirement from practice after fifty years. 
of busy and distinguished life in the profession. A fitting note of personal 
affection, aswell as of professional admiration, was struck in the speeches 
in whichAhe Lord Chancellor, as the representative of the Bench, and 
the Asorney-General, as the spokesman of the Bar, paid their tributes 
the courageous and chivalrous advocate. ‘We feel reverence fora 
notable public character, and at the same time an affectionate regard for 
a man who is dear to us personally,’ were the closing words of Lord 
Haldane’s speech. ‘ His. constant kindness to his juniors has endeared 
him to the Bar even more than the great accomplishments which have 
earned him his place in the world at large,’ said the Attorney-General. 
But the most pleasing featfre of the function was that it left no 
impression of exhausted energies or desire for selfish ease. The Lord 
Chancellor expressed the hope that the State might still count upon the 
great gifts and qualities of Sir Edward Clarke if it should need them, and 
Sir Edward Clarke himself, in his eloquent and moving speech, expressed 
the hope that he might still be ‘able to do some service to the public in 
some capacity for which his experience or knowledge may have ‘fitted 
him.’ Whatever form that service may take—whether it be the settlement 
of civil or industrial disputes ora participation in the jidicial work ark oÈ 
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the supreme tribunals—the country may count upon it being rendered 
with the conscientious skill and thoroughness which have always 
distinguished his work as ‘a private member of the Bar.’ The banquet © 
in Lincoln’s Inn Hall is not to be the only tribute which Sir Edward 
Clarke is to receive from the members of the profession he has so long 
adorned. The project of a supplementary tribute, in the form of the 
presentation of his portrait, is, we are glad to learn, obtaining a large 
measure of support in the Inns. -It will constitute a more general and 
not less conspicuous record of the high regard in which Sir Edward Clarke’s 
great professional and personal qualities are held by his brethren of the 


Bar. —Zdid. 


THE OBLIGATIONS OF Del Credere AGENTS. 


IN affirming last week the judgment of Lord Justice Pickford in 
Gabriel v. Churchill, the Court of Appeal has placed the relation of a 
wae issnrincipa isfactory basis. The defendants 
` had, ‘Credere agents, a quantity\, of timber for the plaintiffs to 
third parties, and the plaintiffs had agreed\with the buyers to pay a 
penalty if the delivery was late. They were Ww default, and the buyer 
claimed to set off the penalty against the price oN the goods, whereupon 
the plaintiffs sued the agents for the price, alleging’ that the latter were 
personally responsible for the performance of the cxptract. In other 
words, they asserted that it was the duty-of the defendan as del creder 
agents, to take over their dispute with the buyers. This coMtention wa 
mainly founded on the decision of Lord Mansfield in Grove W, Dubois 
(1786), where that eminent Judge laid down the rule that the contwact of 
a del credere agent with his principal is an absolute engagement whi 
makes him liable in the first instance. Yet this proposition has more 
than once been severely criticised, and now it seems to have been 
definitely overruled. The correct principle, according to the decision of 
Lord Justice Pickford, which has been approved unreservedly by the 
Court of Appeal, is that the obligation of the agent extends no further 
than to make him liable for the default of the buyer, when there is an 
ascertained amount due as a debt from the buyer to the seller, and it is 
impossible to obtain it from the buyer by reason of his insolvency, or of 
éircumstances that make the position the same as if he were insolvent, 
Thus the del credeye agent is not a principal debtor on the contract of 
sale, as Lord Mansfield heldhim to be. He guarantees the payment by 
the buyer of an ascertained debt due to the seller, but his liability does 
pot extend ‘to an unascertained sum which can only be determined by 
` litigation betwéen the parties —Joid, ` : 
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RIGHT TO RETURN OF SUBSCRIPTIONS. 
It is a well-settled principle that, where it is intended by the donor 
that a donee shall not take beneficially, there isa resulting trust to the 
' donor if the money or other property given is directed to be applied 
for a particular purpose which does not, infact, exhaust the fund or 
estate. The unexpended balance must be held by the donee upon trust 
for the donor or his representatives. This proposition was involved ina 
case of general interest which came before Mr. Justice Astbury last 
week (In re The British Red Cross Balkan Fund). The British Red 
Cross Society made a public appeal for funds to enable the Society to aid 
the wounded on both sidesin the war between Turkey and the Balkan 
States. A considerable sum was given, so large, in fact, that nearly half 
of it was unspent when the war terminated and the fund was closed. 
Soon afterwards war broke out between the Allied States themselves and 
the Society proceeded to apply part of the balance ina like manner in 
the new war. It appeared, however, that that expenditure on the part of 
the Society was in excess of their authority under the original appeal, 
and it was held that the other funds of the Society must be applied to 
make it good. The question then arose how the undistributed funds 
were to be allocated. J lysy before the outbreak of the sécond war the 
Society had further communicated with the original subscribers, informing 
them that a part of thé money they subscribed was unspent. Most of the 
subscribers permitted their subscriptions to be used for the general purposes 
of the Society,-but a few requested a return of their money, and a number 
never ay at all. The money subscribed before November 8, 1912, 
was suffiefent to meet all the expenditure actually made, and the interest- 
-ing point of law arose as to whether the moneys subscribed before that 
date were to be considered as applied for that purpose, and whether those 
who subscribed later and required their money back should have it in full 
An attempt was made to apply the principle of appropriation of payments 
laid down in Clayton's case (1 Mer. 572) :—Where several debts are due 
from a party who pays money he has a right to apply that payment to 
such of these debts as he thinks fit; but if he does not make a specific 
application at the time of payment, then the right of application deyolyes' 
onethe person who receives the money ; if there is no express declaration 
by either, then an intention is presumed in favour of the debtor. That is 
the general rule, but it is difficult to see how it could have any application 
here. Here there were a number of voluntary donors, who were in no 
sense debtors, and who made no specific appropriation except for particular. 
purposes which had been exhausted. The case is more like that’ of a 
trade union which is dissolved without any provision for the ‘distribution 
of its accumulated surplus funds among the members. * In Such cases there 
is a resulting trust, and the fund is distributable among thoge who ewere 
J 18 
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. members at the date of dissolution in the proportions in which they 
subscribed (see In ve The Printers and Transferrers’ Society, 68 L. J., 
Ch. 537). The proper course, therefora, is to return such proportion of 
the moneys demanded as is represented by the fraction which the amount 
uaexpended bears to the total amount subsoribed; and this in, fact, was 
ordered to be done.—Jdid. 





SOLICITORS AND LITERATURE. 


THE late Mr. Watts-Dunton, to whose high qualities asa novelist® 
poet, and critic so many fine tributes have been paid, is to be added to the 
long line of solicitors who have won literary fame. Before he came to 
London and formed his memorable friendship with Swinburne he practised 
as a solicitor in his native town of St. Ives. He belongs, as a littérateur 
whose name has been inscribed on the Roll, toa company of no mean 
order. It includes Alexander Brome, whose facile rhymes caused Pepys 
to call him ‘a merry and witty man’; Robet Paltock, whose ‘ Adventu- 
res of Peter Wilkins’ was praised by Scott and Lamb ; Lewis Theobald, 
the famous emendator of Shakespeare; Sir John Hawkins, who was the 
biographer of Jhonson and the author of a history of music ; William Ros. 
coz, who wrote his ‘ Life of Lorenzo de Medici’ whilst he was in practice 
in Liverpool ; James Smith, part author of ‘ Rejected sAddresses ’; Barry 
Cornwall, poet and dramatist ; C. J. Wells, the author of ‘Joseph and his 
Brethren,’ who, so Swinburne has said, ‘ will some day have to be ack- 
nowledged among the memorable men of the second great perigd in our 
poetry’; Shirley Brooks, novelist and editor of Punch ; and Sir Theodore 
Martin, part author of the ‘Bon Gaultier Ballads,’ Far greater names, 
no doubt, adorn the annals of the Bar, though many of them belong t 
writers who never really devoted themselves to the law. If the writers 
who have worked in solicitors’ offices without being admitted are included 
in the literary associations of the ‘ lower branch’ of the profession, the 
names of Warburton, Chatterton, Cowper, Borrow, Disræli, Dickens, and 
Meredith may be added. ‘ By the bye, Wells, I have read your poem’ 
said Hazlitt to the young author of ‘Joseph and his Brethren.’ ‘I consi- 
der that it shows real genius; and I advise you to stick to your profes- 
sion.’ Nota few solicitors with literary leanings must have followed 
Some such advice, Prosaic considerations have induced them to repeat 
Canning’s well-known lines :— 





Then welcome Law! poor poesy, farewell ! 
Though in thy cave the loves and graces dwell i 

s One Uhancery cause in solid? worth outweighs 

ov Dryden’s good sense and Pope’s harmonious lays. 
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But, fortunately, there have been some whose need for ‘ solid worth’ has 
not been urgent enough to keep them from treading the pleasant paths of 
literature, and among them the author of ‘ Aylwin’ must always hold a 
memorable place.—Jdid. 


RECENT ENGLISH CASES. 





DEFAMATION—Libel—Annual Meeting of Licensing Justices— Appli- 
“cation for Renewal of Licence —Notice of Objection—Privileged Occasion.— 
Licensing justices when dealing with an objection to the renewal of an 
old on-licence are not a Court within the meaning of the rule by which 
defamatory statements made in the Course of proceedings before a Court 
are absolutely privileged. The plaintiff, who was the holder of an old on- 
licence, was an applicant at the general annual licensing meeting for the 
renewal of his licence. The defendant, a private individual, gave notice 
. of his intention to oppose the plaintiff’s application on the ground that, 

as he alleged, the plaintiff was not a fit and proper person to hold sucha - 

licence. The defendant served a copy of his notice of objection on the 
plaintiff, on the clerk to the licensing justices, on the superintendent of 
police and on the owners of the premises. In an action by the plaintiff 
claiming damages in respect of the alleged defamatory statements con- 
tained in the defendant’s notice of objection, the defendant pleaded 
that, as he was taking a necessary and proper step in a judicial proceed- 
ing, the publication of the notice of objection was absolutely privileged :— 
Held, (1) that the licensing justices were nota Court inlaw; (2) that, 
even if they were held to be a Court in law, the defendant, in objecting to 
- the renewal of the licence, did not come within the category of persons 
on whose behalf privilege could be claimed; and (3) that, even if thé 
defendant came within the category of persons who could claim privilege, 
such privilege did not extend to the notices of objection served on 
the superintendent of police and on the owners of the premises, — Attwood 
v. Chapman [1914] 3 K. B. 275. 

DEMANDING MONEY WITH MENACES— Threat to publish Attacks 
upon a Commercial Company.—The appellants, partly through an agent, 
made threats to the chairman of a company that attacks upon the com-. 
pany would be published ina paper, which would have the effect of 
reducing the market price of the shares, and the® agent demanded pay- 
ment of 600/. in gold as the price of refraining’ from such attacks :— eld, 
that the appellants could properly be convicted, under s. 45 of the Lär- 
ceny Act, 1861, of the offence of demanding money “ ivith, menaces with’ 
intent to feal the şame,” Evidence was admitted at the trial to prove 
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that a few months previously a transaction similar in all respects to that 
charged had been carried out by the same agent and a sum of money paid 
to him in gold :—Held, that this evidence was properly admitted. Rex 
v. Boyle and Merchant [1914] 3 K. B. 339. 


REVIEWS. 





Bentham’s Theory of Legislation. In two Volumes. By C. M. ATKIN- 
SON. OxFORD: The Oxford University Press. Bombay Branch :e 
The Oxford University Press, Hornby Road. 1914. Cr. 8vo. Pages 
(i) xv, 310; (ii) vi and 362. Price Rs. 4-8-0. 

Ir may not be generally known,that Jeremy Bentham never wrote 
any work styled “ The Theory of Legislation” that bears his name; nor 
was he responsible for any such work. «It owes its existence to the in- 
dustry of a Swiss writer, Etienue Dumont, who constructed the theory 
from scattered materials left by Bentham. It was first published in the 
French tongue, and was subsequently translated into English. The 
present is a fresh translation of M. Dumont’s work entitled “ Traites 
de Legislation.” An opportunity is thus furnished of renewing acquaint- 
ance with an old friend. The influence exercised by Bentham in the 
development of English law is a matter of history. ~ ee He found,” said 
J. S. Mill, “the philosophy of law a chaos, he left it a science : he found 
the practice of the law an Augean stable, he turned the river into it which 
is mining and sweeping away mound after mound of ‘its rubbish.” 
Bentham’s schemes of legislation were founded on the ‘principle of uti- 
lity.’ He believed that the whole duty of man might be enforced`by the 
operation of “sanctions.” But all punishment is in itself an evil, “Qr 
every punishment involves the infliction of pain; and pain is an evil. Thè 
punishment must needs therefore be not in excess of that which is abso- 
lutely necessary. This view results in shifting the basis of punishment 
from retaliation to the salutary effect of mild and humane corrective. 





The Indian Arms Act. By IQBAL SinGH, B.A., LL.B., Pleader, Chief 
Court, Lahore. LAHORE: The Mercantile Press, Govalmahdi. 

1914. Roy.8vo. Pages 172 and xiir. Price Rs. 5, 
Cases bearing on the provisions of the Indian Arms Act come up 
- rarely before Courts of law ; but there is a vast body of literature on the 
subject consisting of Rules and Orders issued by the Government of India 
and various Local Governments. These Rules and Orders are reproduced 
vin the appendice$ to- the book and they are brought up to date. 
Decided cages are all worked into annotations which are pretty full, 
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This edition will be a very useful book of reference to those who have to 
deal with the Indian Arms Act. 


The Contemporary Law Review. By M. B. Doraiswamiengar, B.A., B.L. 
Vakil High Court. MADRAS: The Modern Printing Works, Misquith 
Buildings, Mount Road. 

We have- before us Part I of Volume III of the above Law 
Review. It consists of two sections : (1) Journal; and (2) Reports. The 
first section contains articles on topics of law. Inthe present issue Mr. K. 
S. Ramaswami Sastri contributes an excellent article on the Ancient 
Hindu Law of Procedure. The Reports section reproduces such of the 
English and American cases as are of utility in this country. We have a 
word of praise for its exceedingly neat printing. 





A’ New Guide to the Bar. Fourth edition. LONDON: Sweet and 
Maxwell Ltd., 3 Chancery Lane W. .C. 1914. Cr. 8vo. Pages 196. 
Price 5s. l : j 

Guide to the Legal Profession. LONDON: Sweet and Maxwell Ltd., 3 
Chancery Lane W. C. 1914. Cr. 8vo. Pageser5o. Price Is. 
Both these books are meant for the guidance of those who wish to 

study for the Bar in England. The first book gives a general view of 

the English Bar and then gives details of the course of study with some 

The second book contains a brief notice of every current 

law book stiitable for the use of students. It also embodies two 

chaptersyon “How to become a Barrister” and “How to become a 

Solicitor.” The latest Regulations of the Bar Council and the Law 

Satiety are given, and courses of reading for the Bar, Solicitor’s Examina- 





; ‘tions, and London LL.B. degree, are suggested. : 


MISCELLANY. 





= The new industrial oyder.—Law is the product of a situation. 
Being the outgrowth of custom, any law becomes useless when the custom 
changes. The laws of war pertain to rules guarantying to the contend- 
ing soldiers the right, without unnecessary suffering, to kill each othey. 
The laws of business have been formulated to foster and protect contest 
between men to wrest from each other the fruit of their labor. This is 
the law of competition. Within the past quarter of a century it occurred 
to some leading minds that this system resulted in enormous waste ; 
that a larger product of human ifidustry might be fealized by substitut- 
ing the process of addition of one man’s work: to that of another in place 
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of subtracting the efforts. of one from the efforts of another; that by 
the system of all pull' together and in the same direction obstacles could 
be removed which would not be shaken by applying the same forces in 
opposite directicns. Gradually the idea of co-operation began to take 
the place of the waning force of competition. Practice is demonstrating 
` the wisdom of the new industrial order. 

The advance guard of this new industrial army las been enabled to 
make undue profit because in the bewildering change the law has not 
covered their progress. They are now fighting to prevent measures of 
restraining regulation which wili hold them to legitimate returns. Abuse . 
of the new syetem is given free rein by so-called conservatives, through 
the attempt to apply old rules to new conditions. They point to the 
enormous concentration of wealth as an evidence of the vice of co- 

- Operation, and in case of creating rerhedial law, aimed to correct. abuse, 
they are invoking old remedies designed to protect an obsolete system. 
Every difficulty since the world began has been solved for the good of 
humanity. The present emergency will not be an exception. Every 
civilization has created a law sufficient for its own protection. Humanity 
has not degenerated beyond the capacity t.evolve legal rules sufficient 
to prevent its own foxces from becoming oppressive and at the same time 
provide sufficient latitude to work out the Divine destiny of man,— 
Address of the President of Washington State Bar Association. 





SS 

Influence of current events upon the law,—Judges “and lawyers, 
like other classes of men, become interested in the absorbing topics of 
the day, and subjected to their magnetic influences; and some ssages 
in the history of the times or some glimpses of their temper and fashi n, 
may be seen in the most dispassionate legal judgments.......The dere 





of the decision, the reasons on which it is professedly founded, and even 
the decision itself, may receive some coloring and impress from the 
position of the Judges, and their political principle, their habits of life, their 
physical temperament, their intellectual, moral, and religious character... 
Thus, we should hardly expect to find any gratuitous presumption in 
favour of innocence or any leanings ¿in miforiin the bloodthirsty and 
infamous Jeffries; nor could we, while reading and considering théir 
legal opinions, forget either the low breeding and meanness of Saunders, 
the ardent temperament of Buller, the dissolute habits, ferocity, and 
profaneness of Thurlow; or the intellectual greatness and integrity of 
Hobart, the sublimated piety and’ enlightened conscience of Hale, the 
originality and genius of Holt, the elegant manners and varied learning 
of Mansfield; or the-conservative principles, the lofty tone of morals, and 
» yast comprehension ‘of Marslfall,—Professor Simon Greenleaf, 
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Borrowers in old Japan.—In the course of a lecture on Government 
Finances and Social Life in Japan,” before the Japan Society, in London, 
recently, Kengo Mori, financial Commissioner and attache for the Imperial 
Japanese Government, said that in the olden days gentlemen tried to 
keep aloof from all money transactions. Of course, there were borrowers 
and lenders then, as there are to-day, and even among the Samurai class. 
But their agreements, if written .at all, were always worded in a 
manner characteristic of the spirit of the times. One such agreement 
ran : “ Dear Sir—I hereby confirm that I borrowed from you the above- 
mentioned sum of-money. Should I not repay the sum you are entitled 
to laugh at me in public,” 





On one occasion, replying at a,banquet at Trinity House, in his 
threefold capacity as President of the Probate, Divorce and Admiralty 
Division, Lord Hannen observed that it was a hard matter to do justice 
between man and man; harder still between ship and ship; and hardest 
of all between man and woman. 





In a western state in the United States an assistant Attorney General, 
in his brief in the Supreme Court, summarizes a recent cattle stealing case 
as follows: This appellant was convicted in the court below of larceny of 
nineteen calves whic were discovered ina pasture belonging to her, inclosed 
by a wire fenceyand it was the theory of the defence which the stony- 







fór the purpose of obtaining the alfalfa which was growing upon 
inside. It is submitted that if nineteen calves are possessed of 
fifficient intelligence to worm their way through or under a barbed-wire 
fence for the purpuse of obtaining alfalfa, the same intelligence would 
enable them to effect an exit, in response to the lamentations of their 
bereaved mothers and their own inclination to again derive lacteal 
sustenance from the maternal udder, There is evidence to show that the 
appearance of the calves indicated they had been deprived of milk for 
some time, and the appearance of the nineteen mothers indicated that 
théy were anxious to relieve themselves of the fluid for which calves have a 
special liking. While it is possible that there have been isolated cases 
where a calf has penetrated the mystery of a barbed-wire fence, yet the 
spectacle of nineteen infant bovines in concert.successfully solving the 
problem would be one well calculated to exoite the wonder and admira- 
tion of gods and men. ; 


“em - : . 
` : XN 
A ghost story in Couri.—Strembeli, that island voleano which is 


known as “The Lighthouse of the Mediterranean,” once figuredein a 
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court of law in connection with a most circumstantial ghost story. In 
the year 1688. a Mrs. Booty brougtinan English court an action of 
slander against a certain Captain Barnaby, inasmuch as he had declared 
that she had. seen “ Old Booty running into the flames of hell, pursued 
by the devil!” The words were admitted, but for the defence it was proved 
thaton May 15, 1687, theday of Old Booty’s death, the Captain witha large 
party of friends went ashore at Strembeli to shoot rabbits. At about 
3-30 in the afternoon, two men were seen running toward the volcano. 
Captain Barnaby exclaimed, “ Lord, bless me, the foremost is Old Booty, 
my next door neighbour.” They then vanished in the flames, a fact of k 
which every one took note. f 
In addition to the testimony of Captain Barnaby and his friends, 
old Booty’s clothes were brought into court and indentified by several 
. witnesses as being similar to those worn by the foremost man who ran 
into the crater. The Judge, Chief Jystice Sir Robert Wright, was so 
impressed by this evidence, that he said: “Lord have mercy upon me 
and grant that I may never see what you have seen, one, two or three 
may, be mistaken, but not thirty.” Mrs. Booty lost her case. This 
‘remains as the only judicially accepted ghost story on record. 





Mr. H. F. Dickens, K. C., contributes to Harper’s Magazine for July . 
some charming reminiscences of his distinguished father. He also tells a 
little story about himself. Nearly thirty years ago, in a case before the 
late Baron Huddleston, Mr. Dickens appeared for the defendant and to 
the amusement of the Court, called as one of his witnesses a Mr. 
Pickwick. On the judge remarking on the appropriateness of Mr. Pickwick 
being called by Mr. Dickens, the iatter said that he believed thatthe 
sole reason why he was instructed in the case was that he might call tha 
particular witness, who, he added, was a grand-nephew of Moses Pickwick, 
of Bath, the prototype of the immortal Samuel Pickwick. 


THE . 
Bombay Law Reporter. 


I5th October, 1914. 


THE LAW OF ATTEMPTS TO COMMIT CRIMES. 
Ean 

ISHOP in his New Criminal Law, Vol. I, s. 433, defines 
‘attempt’ asfollows :—" WHenevera man, intending to commit a .. 
particular crime, does an act towardsit, but is interrupted or some accident 
intervenes so that he fails to a-complish what he meant, he is still punish- 
able. This is called a criminal attempt ”; and againins. 728, an ‘attempt’ 
‘is defined as an ‘intent to do a particular criminal thing with an act 
toward it falling short of the thing intended.’ Stephen in his Digest of 
Criminal Law, Art. 50( sixth edition ) says that ‘an attempt to commit 
a crime is an act dopé with intent to commit that crime, and forming part 
of a series of 20), which would constitute its actual commission, ifit | 
were not interrupted.’ 


ifi his Treatise on Crimes, Vol. 1, sixth edition, p. 195, citing 
sfield C. J. in Scofield’s case (1), observes ; * So long as an act 
in bare intention it is not punishable; but immediately when.an act 
done, the law judges not only ofthe act done, but of the intent with 
„~ Which it is done, and if accompanied with an unlawful and malicious 
~ intent, though the act itself would otherwise have been innocent, the 
intent being criminal, the act becomes criminal and punishable.” 
According to Austin, “attempts are evidence of the party’s intention 
and considered in that light are styled in tae English law overt acts.” 
But Austin’s definition of ‘attenipt’, viz., ‘the doing any of the acts which 
pr&cede the last, for example, buying poison for the purpose of killing 
another’ is not accurate, for he confounds preparation with attempt in the 
example above given. Clearly enotigh, the act of buying poison for 
killing another belongs to the stage of preparations for murder, not of 
attempt to murder; and the doing any of thé acts which precede the last 
cannot always constitute an attempt, but depends on the circumstancés 






_of'each case. x 7 a ts > 
(a) (1784) Cald, Mag, Cas. at p. 402, ° =a 
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Adhering to the- various definitions given above, we will now 
examine the essential elements of an attempt. so as to constitute an 
indictable offence by itself. 

The English law throughout treats of attempts to commit crimes as 
indictable offences not so much on. account of the act itself as of the 
criminal intent with which it is done. In order to constitute ‘attempt’ 
two things are necessary, first, an act done towards the commission of 
something illegal, and secondly, such act must be an intentional one. 
The party doing the act short of the intended act is punished for his 
attempt in respect of the criminal intention with which he ! attempted.’ 
Hence there are four stages in thecommission of a crime ; first, 
the intention, then the preparation, then the attempt, and lastly, 
the completion of the commission of the crime. The first is the’ 
mental stage, where the mens rea pf the offender is manifest. In the 
second, the offender prepares for the commission of the crime intended, e. g., 
purchasing poison for killing a person and mixing it in the food intended 
for him (this should not be mistaken to be the attempt itself). In the 
third stage, the offender attempts tocommit the crime, e. g., after buying 
poison and mixing it in the food, he sets it before his enemy who takes it 
to his lips unawares but by some unforeseen agency is apprised of it, and 
throws it away. In the last stage, the crime iscomplete when the poi- 
soned food is taken in, and the man taking it diésxas a consequence. ; 

But there seems to be a difficulty and uncertainty among the English 
and Indian decisions as to the exact border-line betwee ‘preparation’ and 

‘attempt.’ There is a good deal of confusion among the. ‘adian decisions 
in particular, some holding that a particular act is an att t when it 
really amounts to nothing more than preparation to commit a crime, and 
vice versa. I shall first briefly examine the English case law on the subyect.’ 

Under the English law, “ any overt act immediately connected wit 
the commission of an offence and forming part of a series .of acts which, if 
not interrupted or frustrated, would, if the offence could be committed, 
end in the commission of the actual offence, is, if done with a guilty 

* intent, an attempt to commit the offence, whether the offence which is 
attempted is one that could or could not have been committed,” ( vide 
Halsbury’s Laws of England, Vol. IX, pp. 258-259). 

In an early case, Rex. v. Vaughan (1), where an attempt was made to 
bribe the Duke of Grafton, then a Cabinet Minister and member of 
tle Privy Council, to give the accused a place in Jamaica, it was held 

“that such an attempt on the part of the accused was a solicitation to the 
Duke to commit a great offencg against his duty to the King and the public, 
and that the solicitation was an act constituting an attempt to bribe. Rex; v. 


° (1)(1769) 4 Burr. 2494, 
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Vaughan () was decided in 1769, and fifteen years later, in 1784, Rex. v. 
Scofield (2) came up before Lord Mansfield C. J. who held that the 
-completion of an act, criminal in itself, is not necessary to constitute 
criminality, e. g., a man attempting to set fire to his own house is guilty 
of misdemeanour, his intent being criminal. 
The two cases referred to above were cited with approval in The King 
v. Higgins (3). Here, the accused solicited and incited a servant to rob 
his master. The question was whether such solicitation amounted to an 
indictable attempt. It was contended on the accused’s behalf that a 
*bare solicitation or incitement of another to commit an offence is not 
indictable unless it be accompanied by some overt act or a pertum factum 
towards carrying the intent into execution, but that it is a mere wish or 
desire on the part of the accused to do an evil act, and in support of this 
contention, many cases were cited, including Regina v. Callingwood (4) 
and The Queen v. Daniell (5). Tħis contention was rejected, and Lord 
Kenyon C. J., who decided the case along with three other Judges 
(Grose, Lawrence and Le Blanc JJ. ), citing Rex. v. Vaughan ( ) and Rex. v, 
Scofield (7), said: ‘' But it is argued that a mere intent to commit evil is not 
indictable, without an act done; butis there not an, act done when it is 
charged that the defendant solicited another to commit a felony? The 
solicitation is an act; ñd the answer given at the bar is decisive, that it 
would be sufficient tò constitute an overt acteof high treason,” (The 
italics are mine). 








common law, even though the prisoner had the intent to commit the 
offence. In the first case, the accused had in his possession certain 
obscene prints and intended to sell them, but did not do so, In the 
second case, the accused was possessed of counterfeit coin with intent to 
utter it, and coining instruments for the purpose of coining, but did not 
take any step in the attempt to commit the offence. In both the above 
cases it was held that the prisoner was not guilty. Probably the decisi- 
ons*vent upoa the footing that in order to constitute an indictable 
attempt, a bare intention to commit the offence is not sufficient, but 
must be accompanied by an overt act evidencing such intention. ” 





(1) (1769) 4 Burr, 2494, (6) (1769) 4 Burr. 2494, 

(2) (1784) Cald. Mag. Cas, 397. (7) 0.784) Uald. Mag. Cas, 397. e 
(3) (1801) 2 East 5. (8) (1810) Russ, and Ry, 184, 

(4) 2 Ld. Raym. 1116, e (9) (1814) Russ, and Ry. 288, 


(5) 6 Mod, 99. 
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There are, however, decisions to the effect that in the case of solicita- 
tion or incitement to commit a felony, the person soliciting or inciting 
shavuld not be held to be guilty of ittempt ʻo commit the felony unless 
th darty incited knows thu the act intend 1 is felony: sce The Queen y. 
Welh m U) par Parke B. and Pa esoa J. The soundness of the above 
decisions has been doubted by Russell in-his Treatise on Crimes, Vol. I, 
p. 196, on the ground, that the inciting and the intention of the 
incitor being enough to constitute an indictable attempt, itis immaterial 
as to what extent the guilt of the incitor depends upon the state of mind 
of the incited. However, in Reg. v. Ransford (2) where the accused made 
an attempt by means ofa letter toa boy to incite him to commit ae 
felony, which letter he did not read, it was held that such attempt was 
an indictable misdemeanour, í 

Again, an attempt under the English law to commit a misdemeanour 
isa misdemeanour whether the offence is the creation of statute or is a 
common law offence: vide Chapman’$ case 8) and Rex v. Roderick (4), 
One point, however, should be noted, viz., that the act constituting the 
attempt should be so immediately and proximately connected with the 
act constituting the commission of the crime, that the crime would have 
been complete but for unforeseen circumstances independent of the wil 
of the party, tending to interrupt or frustrate the series of acts constitut. 
ing the complete crime. This view of the Tay has been taken in 
Hagieton’s case (5) and Roberts’s case (6). 

Cases where the act done was only a preparatbay act prior to the 
attempt to commit the actual offence, and where it is “difficult to dis. 
tinguish between preparation and attempt, may now be examined. For 
example, in Regina v. William Taylor (7), the accused intending taset fire 
to a house, bought matches lorthe purpose, but before attempting to sét fire 
was apprehended, it was laid down that this did not constitute an offen 
though the lighting a match for the purpose of setting fire to a house 
might bea criminal attempt, the principle being that ‘it is not anat- 
tempt to commit ai offence to procure the means to commit the offence, 
when such procuring is a neutral act, and may be of an innocent nature.’ 
It is also submitted, that in such a case, the buying matches is only 
preparatory to commit the crime of setting fire to a house,.and not being 
immediately and directly connected with the commission of the actual! 
offence cannot constitute an indictable attempt. 

It was for sometime held that an attempt to commit an offence which 
was impossible om coutd not be committed was not indictable either 


(1) @845) 1 Cox C. C. 192, ii (5) (1855) Dears, C. O. 515+ 


(2) (1874) 13 Cox O. C. 9. (6) (1855) Dears, C, C» $39. 
. (8) (2849) 1 Den, C. C. 432. © (7) (1859) 1 F. & F, $12. 
(4) (1887) 70. &P- 795, . 
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at common law or bv statute, For instance, in Collins’s case @), where 
the accused tried to pick the pockets of another but found nothing to 
his disappointment, it was held that he could not be convicted of an 
attempt to steal, The contrary view, however, has been taken in Zhe 
Queen v. Henry King ' ), where such attempt was held to be indictable as 
an attempt to steal, and which, therefore, overrules Collins’s case (3), 

We will now treat of attempts to commit crimes punishable under the 
English Statutes. In Regina v. Lewis (4) and Regina v. St. George C) 
where the prisoner attempted to discharge loaded firearms by pulling the 
trigger but was prevented from doing so by the interference of third persons, 
the accused was indicted under 7 Wm. 4 and 1 Vic., ©. 8s. The question 
at issue turned upon the construction of the words “ by drawing a trigger 
or in any other manner ” occuring in the above sections. It was there laid 
down that those words meant in some manner ejusdem generis with 
pulling the trigger, as by striking a percussion cap with a hammer, 
and that the prisoner was not guilty of the offence of attempt to discharge 
loaded firearms under the Act. These decisions were, however, dissented 
from and expressly overruled in The Queen v. Brown (©) and The Queen v. 
Duckworth O . In the latter of the two cases just cited, the indictment was 
under 24 and 25 Vic. c. 100, s. 18, which in substance, is the same as 
7 Wm. 4, and 1 Vic., c. 85. Lord Coleridge C. J. overruling Regina v. 
St. George (8) and Regina v, Lewis () laid down that the fact that 
the -prisoner by raising his pistol to discharge it at his mother and thus 
cause her death who was prevented by third persons from effecting 
his object, must be presufned to intend her death ; such intent being 
criminal, and the object being frustrated, the prisoner was guilty of 
to discharge loaded firearms under 24 and 25 Vic. ©. 100, S. 18. 
In a recent case which came up for decision before the King’s Bench 
Division, Rex v. Linneker U0), the earlier cases relating to attempts to 
discharge loaded firearms under 7 Wm. 4 and 1 Vic., c. 85, and 24 and 24 
Vic. c. 100, s. 18, were thoroughly reviewed and discussed, and the 
definition of ‘attempt’ given in Stephen’s Digest of the Criminal Law was 
adhered to. Regina. v. St. George (11) was disapproved and the cases of The 
Queen v. Brown (4) and The Queen v. Duckworth U2) were followed. Lord 
Alverstone C. J. who decided the case along with four others (Kennedy, 
Ridley, Darling and Walton JJ.) said: “It is not sufficient to constitute 












(1) (0864) Le. § Ca. 471. (7) [1892] 2 Q. B. 83, . 
(2) (1892) 61 L. J. (M. ©.) 116, (5) (2840) 9 C. &. P. 483. 

(3) (1864) Le. & Ca. 471. (9) (18409 9-C, & P, 523. 

(4) (1840) 9 O. & P. 523. (10)[1906] 2 K. B. 99. , 

(5) (1840) 9C.-& P. 483. (11)1840) 9 O. &-P. 482, 

(6) (1883) 10 Q. B. D, 381, è (22) [1892] 2 QB, 83, 
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an offence under that section (namely s. 18; 24 and 25 Vic. c. 100) that 
there should be merely an intention ora preparation to discharge het 
weapon; there must be an attempt todo so.” Kennedy J. in a separate 
judgment observed at p. 103: “ It is, however, important to bear in mind 
that in cases under this section, there must be evidence both of an attempt 
_ to discharge the weapon and of an intent to do grievous bodily harm, 
and, although an attempt implies the intent, an intent does not 
necessarily imply an attempt. There may be cases which are very near 
the line as regards the ‘attempt, although there is no doubt as to the 
intent. It is always necessary that the attempt should be evidenced by, 
some overt act forming part of a series of acts, which, if not interrupted, 
would end in the commission of the actual offence.” i 
The effect, therefore, of the Eņglish decisions is fourfold: first, a 
criminal or guilty intent alone is not sufficient to constitute an 
indictable attempt either at common law or by statute. Secondly, such 
intention must be evidenced by an overt act accompanying it and 
forming part of a series of acts which, if not interrupted or frustrated, 
would end in the commission of the actual offence. Thirdly, in order to 
be a criminal attempt, the act done must be ‘immediately and not remotely 
connected with, ard directly tending to the commission of an offence’. 
Fourthly, the offence attempted to be committed must be either a felony 
or misdemeanour created by statute or an offence at common law. 
The Indian case law may now be examined. 
To begin with, there is a specific section, namely, s. 2x1 of the Indian ` 
Penal Code, dealing generally with attempts to commit crimé 
ly provided for by theCode. There is also another section 307 of 
the Indian Penal Code) specifically treating of attempts to commit murder. 
The scope of s. 511 is, obviously enough, restricted by the words ‘ wher 
no express provision is made by this Code for the punishment of such 
attempt.’ f 
The question has arisen whether s. 511 applies to attempts to com- ` 
mit murder under s. 307. The Allahabad High Court has laid down that 
s. 511 does not apply to ‘attempts to commit murder’ which are fully and 
exclusively provided for by s. 307: see Queen-Empress v. Niddha (1) and 
Queen-Empress v. Tulsha (2), The contrary, however, has been held by 
the Bombay High Court in Reg. v. Cassidy (3). The Chief Court of the 
Punjab has laid down that this section is in terms much wider than s. 307. 
In the earliest case on the subject, Queen v. Doyal Bawri (4) 
the facts were these :—Incendiarism having on several occasions occured in 
a village, produced by a ball of rag with a piece of live burning charcoal 










(1) (2891) E. 1. R, 14 All, 38. -> (3) (1867) 4 B, H. C. Cr. C. 17, 
(2) (2897) L L, R.’20 All. 1434 (4)(1869) 3 B. D, R, A, Or, J, $5. 
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in it,;and-the prisoner one evening having been discovered to have a ball 
of such description concealed in his dhoti which contained burning char- 
coal, the question was whether he was guilty of an attempt to commit 
mischief by fire under ss. 436 and 511. Glover and Mitter JJ. delivered 
separate and dissenting judgments, the former holding that the possession 
of an instrument for causing mischief by fire, and the going about at 
night specially fitted with such an instrument, sufficiently indicated an 
intention to commit that mischief, and the fact that the prisoner had 
already begun ‘to move towards the execution of his purpose’ was 
sufficient to constitute an attempt. 
. Mitter J. in his separate and dissenting judgment was ot opinion that 
‘the mere fact of being in possession of a ball like the one which was 
found with the prisoner is by no means sufficient to warrant a 
conviction for attempting to cause, mischief by fire. “In order to 
support a conviction,” his Lordship continued, “ for attempting to com 
mit an offence of the nature described in s. 511, it is not only necessary 
that the prisoner should have done an overt act ‘ towards the commission 
of the offence’ but that the act itself should lave been done, ‘in the 
attempt’ to commit it.” ; 
In The Queen v. Peterson (2) Pearson J. laid down that the act of caus- 
- ing the publication ‘of the banns of marriage did not cofistitute the offence 
of attempting to commit bégamy, on the ground that ‘common sense 
forbids us to regard eiftter the publication of the banns or the procuring 
of the licence as a tof the marriage ceremony,’ His Lordship then 
goes on to obserye’: “If the rule laid down in America, that an attempt 
can only be fanifested by acts which would end in the consummation 
of the offexice but for the intervention of circumstances independent of the 
will o, “party, be accepted, it is clear that the prisoner’s act in causing 
thefbanns of marriage between himself and Miss Guise to be published, 
fas not, in the eye of the law, an attempt to marry her, inasmuch 
" as he might, before any ceremony of marriage commenced,. have willed 
not to carry out his criminal intention of marrying her.” (‘Che italics are 
mine ), With great respect to the learned Judge, it is submitted that 
the reason given by his Lordship in the later portion of his concluding 
observation is not consistent with, and does not support the view express- 
ed ig, the earlier one; for, if his Lordship accepts the Amenican rule that 
the circumstances interrupting the commission of the crime must be 
independent of the will of the party, it is difficult to hold how the position 
that the party ‘ might have willed not to carry out his criminal intention 
of marrying her’ can be maintained, as such an-intentién depends upon 
the party’s will. ° 
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The cases of The Queen v. Ramsaran Chowbey O) and Empress o 
India v. Mula (2) are of importance and deserve special mention, because 
the same Judge arrived at two different conclusions on the same facts in 
both cases. In The Queen v. Ramsarun Chow bey (1) the accused caused 
another person to purchase stamp-paper from a stamp-vendor by falsely 
personating a third person and procuring the endorse-nent in his name, rut 
was apprehended before writing ‘anything in the body of the document. 
Turner J. who decided the case ruled that the mere purchasing a stamp- 
paper in another’s name with intention to commit forgery did not con- 
stitute an attempt to commit forgery. The same learned Judge, upon’ 
similar facts in Mula’s case, arrived at a contrary conclusion. The facts 
in Empress of India v. Mula (2) were briefly these:— The prisoner, 
intending to carry out his threat of making one Chattar Singh pay down 
Rs. 50, induced one Zabar to personate Chattar Singh for procuring the 
endorsement of a stamp-paper bought in Chattar Singh’s name. The 
stamp vendor’s suspicions were aroused, which led to Zabar’s arrest. It 
was proved that the prisoner (Mula) was present at a distance when 
Zabar bought the stamp-paper. Upon these facts, it was held that this 
amounted to an attempt to fabricate false evidence, as the stamp- 
paper was bought for the purpose of using it as genuine in a judicial 
proceeding. The Queen v, Ramsaran Chowbey (1) was distinguished on 
the ground that there the offence of forgery had not proceeded beyond 
the stage of preparation because the endorsement of- the stamp-vendor 
formed no part of the document, and that in the case before the Court 
Something had been done amounting to an actual fabridation,’ His 
Lordship observed: “I do not say that in the case cited, (namely, 
The Queen vy. Ramsaran Chowbey) (1) the accused should have “been 
discharged. Had the point been taken, the Court might have held ther 
accused guilty of the offence of which the petitioner has been convicted, 
but I am of opinion that in the case before the Court, the evidence for 
the prosecution warranted the inference that the petitioner procured the 
false endorsement for the purpose of thereafter using it in a judicial pro- 


ceeding, and consequently that the conviction is not open to the objec- 
tion taken to it.” 


On the other hand, itis submitted that his Lordship is confounding 
‘ preparation’ with ‘attempt’, and his Lordship’s distinction of The Queen 


V: Ramsarun Chowbey (is not sound, for there the facts were exactly similar 
I shall show the grounds 


to the case under cansidegation before his Lordship, 
on which his Lordship’s observation cannot be sustained. In the first 
place, in Ramusaran s case (0) also, the stamp paper was purchased in the 
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name of the person whose name it was intended to forge, and it was 
rightly held therein that the mere purchasing a stamp-paper in the name of 
another did not constitute an attempt to iorge. But in distinguishing Ram- 
sarun’s case) in Empress vy. Mula (2), Turner J. proceeds on the assun p- 
tion that it was not the intention of the person who procured the endorse- 
ment, that the endorsement should form part of the document. On the 
other hand, it is respectfully submitted that thereis nothingin Ramsarun’s 
case to warrant such an assumption, Secondly, what is the ‘ actual fabrica- 
tion’ which his Lordship speaks of to have been done in Empress 
„V. Mula (2)? Though his Lordship concedes that the prisoner could not 
have carried out his threat of making Chattar Singh pay Rs. 50 without 
‘the intervention of the Court, itis difficult to see how his Lordship, in 
spite of such seeming difficulty, has arrived at the curious conclusion 
that the mere procuring the false endorsement constituted an attempt 
to fabricate false evidence, unless the prisoner had actually gone further 
by writing something in the body of the document ‘ towards the commission 
ofthe offence’ of fabrication of false evidence or forgery as the case 
may be (see Queen Empress v. Kalyan Singh(2)), Thirdly, on the facts 
as stated in Empress v. Mula (4), the natural inference would be 
that the accused was preparing and not attempting to commit the offence 
of fabrication of false evidence or forgery, as his act of procuring the false 
endorsement was not so immediately connected with the above offence as 
to constitute a felonious attempt. However, Empress v. Mula 
(2) has been cited with approval in a later Allahabad case of Emperor v, 
Durgachavan Gir (5) by Banerji J. where the facts were exactly similar, 
ip observed; “ It is true the act of the applicant or of Daulat 
amount to an attempt to commit forgery, but as Daulat caused 
stamp vendor to put on the stamppaper the name of Ram Ghulam as 
he purchaser, the offence of fabricating false evidence was completed, and 
Durga Charan Gir clearly abetted Daulat in the commission of that 
offence. This case is very similar to that of Queen Empress v Mula 3), 
In that case it was held under similar circumstances that Mula had 
abetted the fabrication of false evidence ” ( The Italics are mine). It is 
really straining the law too much to say that the offence of tabrication of 
falge evidence is completed as soon as the stamp vendor has written the 
name of the purchaser by the false representation of the offender. On 
the contrary, the offender or wrong-doer must have gone further, i. e. 
he must have begun to write something in the body of the document 
with the purpose of using the document thereafter in a Judicial proceeding. 
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In Queen Empress v. Dhundi Q), where the accused by false state- 
ments obtained a certificate entitling him to a refund of Octroi duty but 
was arrested beforé -he applied for the refund, it was held that this 
amounted to preparation only, for he might have torn up the certificate or 
changed his mind: vide Queen v. Peterson (2), 

Ramsarun’s case and Queen Empress v. Dhundi ©) and the Engiish 
cases of Reg v. Cheeseman (2) and McPherson (4) were examined in 
In re R.. MacCrea). Knox J. in a lengthy judgment laid down that the 
principles of the English criminal law of attempt are quite inapplicable 
to s. 511 of the Indian Penal Code, and expressed himself unable t 
follow the English precedents and especially Zn the matter of Rias 
Ali, U) based upon English law. His Lordship went on to s 
“It isno doubt most difficult to frame a satisfactory and exhaust 
definition which shall lay down for all. cases where preparation 
commit an offence ends and where attempt to commit that offerte 
begins. The question is not one of mere proximity in time or place 
Many offences can easily be conceived where, with all necessary 
preparations made, a long interval will still elapse between the hour 
when the attempt to commit the offence commences and the hour when 
it is. completed. ‘The offence of cheating and inducing delivery is an 
offence in point. The time that may elapse between the moment when 
the preparations made for committing the fraud are brought to bear upon 
the mind of the person to be deceived and the montent when he yields to 
the deception practised upon him may be a very considerable interval o 
time. There may be the interposition of inquiries and thera upon his 
part, The acts whereby those preparations may be brought to.bear upon 
the mind may be several in point of number, and yet the first dct after 
preparation completed will, if criminal in itself, be, beyond all doubt 
equally an attempt with the ninety and ninth act in the series, 

“* Again, the attempt once begun and a criminal act done, in pur“ 
suance of it towards the commission of the act attempted, does not- cease- 
to be a criminal attempt, in my opinion, because the person committing 
the offence does or may repent before the attempt is completed. The 
attempt to defraud a widow of valuable security commenced by an act of 
€riminal intimidation committed in such attempt and towards the fraud 
does not cease to be an attempt because the perpetrator repents and 
Abstains from completing the attempt, ! 

“The question whether the act is an act of preparation or an act 
in the attempt ang towards commission is a fact to be determined upon 
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to the felony charged.’ It seems to me that this definition of an attempt 
to commit an offence is a sound one.” 


The above decision, it is clear, leans towards the English view of the 


law of attempts to commit crimes. Butit has been expressly dissented . 


from in Zn re R. MucCrea(), though referred to with approval in Chandi 
Pershid v. Abdur Rahman (2), where it is said in the joint judgment of 
Petheram C. J. and Beverley J, that, “ it is well recognised law that a 
person cannot be convicted of attempting to commit an offence unless the 
offence would have been committed had the attempt proved successful.” 

In another Calcutta case, The Government of Bengal v. Umeshe 
Chunder Mitter (3), it was held on the authority of Reg v. Hensler (4), 
that a man may be guilty of an attempt to cheat although the person he 
attempts to cheat is forewarned and is therefore not cheated. The 
ground of this decision is that it is enough if the accused has attempted 
to commit a crime, and that it is immaterial whether the fact of the 
intended commission of the crime by the accused is or is not known to 
the party on whom the crime is attempted to be committed. 

A Full Bench decision of the Calcutta High Court, in Emperor v. Imam 
Ali Sircar (5), following the dictum of Lord Blackburn in Reg v. Cheeseman 
(9) on the definition of ‘attempt ’ (6), has laiddown that anattempt to deceive 
by a false representation of fact involves that the person charged should have 
taken some step towards the communication of thé representation to the 
person whom it was his intention to deceive. There are‘also other decisions 
of the Calcutta High Court on the law of attempts toœcommit crimes, 
which are based upon the English law: vide Kishorilal Chatteerji v. The 
Emperor (1) and Ratan Moni Dey v. King Emperor (8), l 

Turning our attention to the Bombay High Court, we find that the 
decisions of that Court on the subject under consideration are clear 


and do mot confound preparation with attempt and vice versa. Tn. 


Queen Empress v. Anant (%, the accused was charged with attempting 
to commit the offence of dacoity, by inducing certain other people 
by means of presents of-cloths, etc. to collect men to commit the offence, 
It was held that this was sufficient to punish the accused for attempting 
to commit the offence of dacoity. Ranadé J. who tried the case obsery- 
ed in the course of his well considered judgment, after reviewing the 
Allahabad cases of Queen Empress v. Dhundi (10), In ve R. MacCrea (11) 
‘and Queen Empress v. Kalyan Singh (12); “ The possible difficulty created 
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the evidence. It is in most cases a question for the jury to distinguish 
petween-an act before attempt has begun, an act after attempt begun, and 
towards commission of the offence attempted, and an act independent of 

‘the attempt altogether.” On appeal to the Privy Council, the views 
expressed above were upheld by their Lordships in the Judicia} 
Committee of the Privy Council. . 

A, stronger case than’ Empress v. Ramsarun Chowbey '@) and 
Empress v. Mula (2) is that of Queen Empress v. Kalyan Singh (3) ; 
here the accused not only procured the purchase of stamppaper 
‘in another man’s (Kehtri’s) name but also induced a petition- 
writer to write for the accused a bond for Rs. 50 payable by Kehtri 
to the accused. It was, therefore, rightly held that under the above 
circumstances the accused was guilty of an attempt to commit the 
offence defined in s. 467, Indian Penal Code, Burkitt J. who decided the 
` case being of opinion that the” accused had gone further than in 
Ramsarun’s case, viz., that he caused more than half the body of the 
deed to be written and thus would have completed the commission of 
the offence had not the petition writer’s suspicions been aroused, which 
caused the_accused’s arrest. g 

Passing from the Allahabad cases discussed above, we-will now turn 
our attention to the Caloutta High Court and see what it has got to say. 
We will begin wittf the famous case of Jn the matter of Riasat Ali (4). 
The facts of this case may be thus briefly told. The accused ordered 
certain receipt-forms to be printed similar to those used by the Bengal 
Coal Compiny. One of these forms had actually been printed and the 
proof catrected by him, with the fraudulent and dishonest intention that 
theaccused might make such addition to the printed form as would make 
{t a false document. The point was whether the accused could be 
“convicted of attempt to commit an offence under s. 465. It was held 
that he.could not be convicted of such attempt. Garth C. J. in his 
judgment thus observed: “Inthe case of Reg. v. Cheeseman (5), Lord 
Blackburn thus defines an attempt to commit a crime. He says:—‘ There 
- is no doubt a difference between the preparation antecedent to an offence, 

and the actual attempt; but if the actual transaction has commenced, 
which would have ended in the crime if not interrupted, there is clearly 
an attempt to commit the crime ? andin McPherson's case (6), Cockburn 
C.J. says: ‘The word ‘attempt’ clearly conveys with it the idea, that ig 
the attempt had succeeded the offence charged would have been commit, 
ted? An attempt must be to do that which, if successful, would amount 
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by the committal being under ss. 395 and 116 ina case in. which n> 
overt act was committed by anybody, was removed by the alternate 
charge unders. 511 added by the Assistant Judge: Queen Empress v. 
Ealyan Singh ©; In Re. MacCrea(). To constitute such an attempt 
it was not necessary that any overt act should be committed by the 
persons invited to join, but seeing that the accused admittedly gave 
rich clothes to the Mhangs to induce them to collect men, his act cannot 
be said to have been a mere preparation though it might not be an 
instigation when nobody was induced to join by reason of the solicitation: 
e Queen Empress v. Dhundi(s). Section 511 does not relate only to the 
panultimate act, but to all preceding acts if they were done with the 
intent to comnit or facilitate the commission of the act.” Sir Lawrence 
Jenkins C. J. in his charge to thes jury in an earlier Bombay case of 
Quzen Empress v. Vinayak (4), a case under s. 124A of the Indian Penal 
Code, observed; “It is not necessary that I should enter into a long 
disquisition as to what constitutes an attempt: it will suffice to say that 
when a man does an intentional act with a view to attain a certain end, 
and fails in his object through some circumstance independent of his own 
will, then that man has a empted to effect the object at which he . 
aimed.” l ° 
In a recent case, Bftperor v. Chandkha (5), the Bombay High Court 
adopted the Englist” definition of the word ‘attempt’ given by Lord 
i v. Cheeseman (6), The facts of the Bombay case were 
briefly these. / The accused dug during the night a hole in the wall of the 
s dwelling house with intent to complete that hole in 











epéred, to commit theft in the house. The hole was not in fact 
completed, that is, it did not completely penetrate from one side of the 
wall to the other as the accused were interrupted before they could 
complete it. Under these circumstances, it was held that the acts of the 
accused amounted in law to an attempt. Batchelor J., quoting 
Blackburn J. in Reg v. Cheeseman C), observed : ‘* Here the actual transac- 
tion, the distinct overt act, was begun, and to a certain point carried 
through. It was only not carried through to completion by reason of the 
respondents’ being interrupted by other people.” 

The decisions of the Madras High Court deserve special attention 
and a brief examination in this connection. The earliest case, as far ab 
I am aware, is that of Regina v. Padala Venkatasami (8). The facts of this 
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case were similar to those of Empress: v. Mula G). The High Court 
consisting of Turner C. J; and Kindersley J. laid down that acts 
amounting to only a preparation on the part of the accused to commit the 
intended crime could not constitute an attempt to commit the crime 
unless such acts were done ‘in the attempt’ to commit the 
crime and ‘towards such -commission.’ Their Lordships said: 
“The High Court are of opinion that the conviction as it stands 
could not be sustained. Although the copy was a false docu- 
ment it was not the purpose of the’prisoner to use it with any- of the 
intents necessary to‘constitute a forged document, and it cannot be° 
considered a part of the document which the'prisoner intended to forge. 
Neither can the prisoner in the Court’s'opinion be convicted of an at- 
‘tempt to commit forgery, inasmuck as although he had an intention, 
and made the preparation to commit,‘he had not proceeded so far as to 
do an act towards the commission of the offence.” It is indeed strange 
how different and conflicting views have been held onthe same facts 
in three cases, vizą, The Queen v. Ramsarun Chowbey (), Empress of 
India v, Mula (3) and Regina v. Padala. Venkatasami. (4) 

In the subsequent case-of Queen Empress v. Ramakka(s), decided by 
Muthusami Iyer J., it was held-that declaration. of intention to commit 
suicide, and running to the well with the intention of falling into it, did 
not constitute an attempt to’commit suicide, onthe ground that the 
accused might have changed her mind before falling inté\the well. It is 
difficult, however, to reconcile this decision with the view\that attempt 
is the last of a series of acts leading to the commission of the offence, 
which, if neg interrupted, or frustrated by unforeseen circumstances 
independent of the will of the-party,-would have been successful. 

Again in King-Emperor v..C.ESrinivasan (6),"where ‘the accused by 
falsely personating another of the same name in a letter to the Registrar 
and enclosing also a falsely fabricated document (a certificate purporting 
to have been granted by the Headmaster of the High School in which 
the accused had studied ) caused the-Registrar of the Madras University 
to issue a duplicate certificate; it was held that the acts of the accused 
` did not amount to an-attempt to cheat- but: amounted only to prepara. 
tion which was not} punishable. The soundness of this decision has, 
however, been doubted by a Full Bench decision in Kotamraju 
Venkatrayadu v. Emperor (7). 

The position: df the‘Indian case law, as it is at present, may be briefly 
examined. The earlier Allahabad decisions, it is submitted, confound 
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preparation «with attempt and vice versa. On the same facts, the 
same Judge has arrived at -contrary conclusions: see Empress 
v. Mula @) and The Queen v. Ramsarun Chowbey (2). But the later 
Allahabad cases dissent from the view expressed by Turner J. in 
Empress v. Mula- (3), upon: grounds which have already been 
pointed out (see supra ); and it must be noted that none of the later 
decisions expressly overrule Empress v. Mula (3). On the other 
hand, as already ‘pointed out, Empress v. Mula (4) has been 
cited with approval in Emperor v"Durgacharan Gir (+), The Calcutta 
High Court follows the earlier -English ‘precedents, namely, Reg v. 
. Cheeseman (3); McPherson's case (6) and_Collins case ‘7. The Bombay ` 
decisions, though few in number, have ‘taken: care, as already noted 
above, not to confound preparation with attempt and vice versa. But 
it must be remembered that almost,all the Bombay cases cited above 
except Emperor v. Chandkha (8) were . cases where preparation to 
commit an offence was fer sc-punishable,“e. g., Queen-Empress v. Anant 
(9) was a case under s. 395 of. the Indian Penal Code, and Queen 
Empres s v. Vinayak (10) was-one under s. 124A, The Madras view on 
the other hand is not uniform on the point. 

Undoubtedly, | the border line . between the stages of preparation and 
attempt is so very narrow and indistinct that there is ‘naturally a tendency 
to confound preparation with attempt and vice versa. Each case must 
be judged upon its peculiar facts. Butit is submitted that the trend of 
modern Indian decisions on the Subject of attempts to commit crimes is 
not altogether-atisfactory. This is-because the English definition of ` 
as not been_wniformly adopted in Indian case law. 


M. V. RAMASWAMI IYER. 
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GLEANINGS. 





THE MORATORIUM. 


A MORATORY law, as the authorities express it, is ‘a law passed 
in times of emergency postponing for a‘ specified time the due date of 
bills of exchange and other obligations,’ The delay, or period of grace 
allowed by the law,is a ‘moratorium,’ and there are two degrees of 
moratoria—a minor and a major—the minor applying only to bills of 
exchange, and the major including these and all other contracts which 
enforce upon a debtor the liability to make money payments to a` 
creditor ata fixed time. Itisonly a partial moratorium of the former 
kind which was established by the Bill passed through the House of 
Commons; for it applies only “to bills of exchauge and limits 
the term of postponement to one month. The effect of it is to 
relieve persons who cannot meet their’ bills from having them enforced - 
during the period of grace on the terms that their ultimate liability 
shall be ingreased by the addition of the month’s interest at the 
current rate. Oncea moratorium is proclaimed itis usually continued 
by successive prolongations tillthe emergency has passed which gave 
occasion for it, and it may be assumed that, asin the case of France in 
1870, the moratorium will be continued untilthe end of the war. 
More than that, itis to be expected that the minor moratorium will 
develop into the major, and that among the temporary expedients 
adopted by the Government to relieve the economic Strain which’ is 
now placed on the country will be the postponement of the period of 
payment of loans and mortgages so as to exclude proceedings to enforce 
such obligations during the war. There has been no moratorium\a 
this country for over a hundred years, but one has to go back to 
Napoleonic times to find a parallel for the present emergency, and the 
magnitude of the crisis justifies the imposition of the full moratorium, 
which will give temporary relief against all monetary contracts,—Law 
fournal. 

Leeper ty . 


TRADING BY RESIDENT ALIEN ENEMIES. 


AMONG the harshest consequences of the rule against trading with 
enemy subjects, as it is strictly applied in England, is the disability of 
resident aliens who are German or Austrian subjects to make contracts 
or enter into ordimary commercial dealings with Englishmen. An expert 
committee of the London Chamber of Commerce which has been con- 
sidering problems, arising out of the hostile relations has advised that 
there can be legally no dealings with ‘alien enemy subjects (save by His 
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Majesty’s licence) except that, if these subjects are allowed to remain in 
British territory, ordinary contracts for their daily subsistence and 
employment are probably permissible, and contracts in the ordinary way 
of business, involving no extensive operations, are possibly to be allowed. 
The caution of this-opinion is not more remarkable than its practical 
inconvenience. When one considers the thousands of ‘alien enemy’ 
employers of labour and business men long resident in Great Britain and 
the British Dominions, it appears extraordinary that war should put 
them in the position of ‘rightlessness’ which characterised serfs and 
foreigners in the Middle Ages. In practice, no doubt, dealings by and 
. with such persons may be safely carried on in this country during war, 

provided that they do not give an opportunity for assisting the enemy 
in his own State either by the sending of money out of the country or 
the supply of goods which may find their way there. ‘A licence to an 
alien enemy to reside within the realm,’ says the writer of the article on 
‘Aliens’ in Lord Halsbury’s Laws of England, ‘imports a licence to 
trade,’ and the permits which are now being generally issued to harmless 
‘aliens under the Aliens Restriction Act amount, of course, to sucha 
license. But the authorities are not all ‘agreed, and pending a re- 
statement of the law on thé subject it would be mofe satisfactory that 
resident aliens of sufficieht standing in this country and good reputation 
should be given a forhal licence to carry on their regular’ business here 
upon their complying with the requirements of registration. The war 
may possibly last a considerable period, and as it proceeds the necessity 
of taking some step in this direction will become more and more urgent 
in ee of the national economy.—Jéid. 





f ÎMPERATRIX v. BHAGOO WAGHOO. 





{We reprint below from the files ofthe extinct Bombay Gazette of 
the year 1894 an amusing skit upon the style of judgments which for a 
time were not uncommon in certain High Courts, ] 

JUDGMENT.—The accused is charged with theft in a dwelling-house 
under the following circumstances :-At about mid-day he was observed 
by the police and several bystanders, all of whom are non inventus, to 
enter the house of complainant Fulchand, accompanied by Jeyram Thakur 
( witness No. 1), and abstract a chupatti, which he and the said J eyram 
Thakur were about to eat outside when the police ( witnesses Nos. 2, 3, 
4 5, 6, 7, 8, 9 and 10) swooped down on him and dragged him with the 
chupatti (corpus delicti) to the adjacent Chowky. Here he made confes- 
sions to the police witnesses, nine*in number as aforesaid, all of which 
are inadmissible in| evidence (Imp. vs. Chagan; Imp. vs. Ganu; Reg. vs. 
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_ Dwyer; Reg. vs. Smith; and see Sir Matthew Hale on the enormity 
torture, Mrs. Markham’s History of England, and Magnall’s questions ). 
The police are bound to close their ears to all confessions made in their 
hearing (the contrary principle was well-established, as, being mal? 
exempli, in Silvio Pellico’s case, Venetian State Trials and passim ), unlesS 
they can get a Magistrate to share the responsibility (see Criminal 
Procedure Code and Blackstone’s Commentaries, Vol. I, p. 215). Because 
a policeman is naturally prone to torture (Best on Evidence and Taylor 
: on Evidence ; see also Police Court reports in the London Metropolitan _ 
Courts de die in diem), the presumption is that a confession made toa, 
policeman is not worth the paper it is written on. (The .principle is^ 
hinted at in the vulgar ironical song " Ask a pleeceman.” The ballads of 
a people are as important as its laws, wherefore someone wisely’ said, 
probably it was Sir A. Miller or Ilbert, or may be the late Judge 
Hart, —"Let who will, make the lawg of the people, provided I may 
make its songs.”) The confessions being inadmissible, the case turns on 
the evidence of one accomplice to whom the Court has granted a pardon, 
though it has no power to do so;.but, though not specially empowered 
by the Legislature, Judges are under a solemn obligation to do their duly, 
however unpleasant(Imp. vs. Juggins; The Trial of Baxter—English 
State Trials); and where granting pardon to an accomplice may lead to 
the conviction of a guilty or innocent person and must open up a very 
interesting branch of law (see especially Trial of the Seven Bishops and the 
interesting reports of the interrogation of Guy Fawkes—some authorities 
spell the name differently, but de minimis non curat lex), the J udges not 
only may, but must, solemnly consider whether the Legislature could 
possibly have meant what it said. The case then turns on the evidence 
of one pardoned accomplice (which is altogether unworthy of credit—"* 
a damned villain: who would e'er believe”), nine policemen (rogues al] 
ex hypothesi), and the complainant who wasn’t there, but swears that the 
house which was feloniously entered belongs to him. On such a point he iK 
entitled to credit. A man is likely to know his own house (Reg. vs. 
Booser; Inverarity and Lyon’s Medical Jurisprudence). But that state 
‘of obfuscation usually occurs later in the day (see record of breakages in 
the Byculla and other Clubs, as well as the common experience and. 
knowledge of mankind), of which judges may take judicial notice (Imp 
vs, Jones, Reg. vs. Robinson), but do so at their own peril and risk, for a 
judge is, after all, human (Quain’s Medicine and Smith’s Anatomy); and 
humanum est errare. Presuming, however,that complainant was sober and 
knew his own house (neither presumption is too violent as was long ago 
jaid down by Pollock B. and the Master of the Rolls in a leading English 
decision), it does not follow that the accused entered it. A man must 
nat be presumed to enter every house which belongs to a complainant, 
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—that would be a violent presumption,—though some judges have gone 
as far—see accounts of Jeffreys and Braxfield—but malus judex non est 
bonum exemplum (Ulpian); on the contrary, est evitandus et anathema 
(Fox’s Book of Martyrs). There is a nexus or link of the evidence 
wanting (the missing link, Darwin) to which too great importance cannot 
be attached (Bishop of Winchester). The nine policemen cannot be 
credited—for in numbers is no confirmation without quality. Nine lies 
are no better than one (Imp. vs. Pagu; Imp. vs. Shivak; Reg. vs. 
Johnson); in fact, they may be worse (Imp. əs. Tompkins; Reg, vs. . 
~ Munchausen). Probably they are (see the Jesuits on justifiable lying) 
possibly they are not but vbi incertum est jas miserrima est conditio male 
factorum, so that it ‘is better to decide positively that the multiplication 
of lies doss not amount to truth, nor. will nine perjuries justify a convic- 
tion. Why did the police then seize this unfortunate man, whom the 
law presumes innocent, and hale him off to Chowkey, which is. duress 
and an infringement of the rights of the subject? Because they caught 
him flagranie delicto,—that is, inthe act with the stolen chupalti in his 
hand. It is theduty of policemen to apprehend criminals; thatis an 
old rule, well founded (see Magna Charta and the Bombay Police Act). 
But they are not to oppress the subject ( Petition of Right and Records 
of the Star Chamber ), nor hale him off to gaol when he has done no 
harm ( Habeas Corpus Act). A policeman doing such acts is liable to 
‘damages, not to mention the criminal law. Anditisan example of 
pernicious potentiality, for when the police act in this way it may well 
be asked, guis custodiet ipsos custodes? But ifthe accused was a felon, 







lice evidence is worthless, and the accomplice still more so, the accused 

persists in pleading guilty. He says he stole the chupatti. A man must 

` not steal (Imp. v. the Artful Dodger, also the Ten Commandments ), 
nor is it a sufficient excuse that he was hungry (see the dicta ofa long 
series of eminent Judges on this). Itis true he might have done worse, 
and that is mitigation. He might have set .the house on fire; arson is a 
serious offence (see Blackstone and the Indian Penal Code, where it 
goes by another name), worse than theft, but not so grave as homicide 
(Imp. v. Muggins ); it was a meritorious act on the part of the accused 
to have abstained from arson and homicide. He might have done both, 
for man is prone to sin (old moralists ), especially when hungry ( the 

- casuists’ dispute about this and the leading case óf Jeshurun is against it; 
but Theocritus says a man is especially diffčult to deal with when he 
has not dined—and we incline to think there is truth in it), Not hav- 
ing done worse than steal, there isa great mitigation. Sentenced to one 

day’s simple imprisonment, 3 
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cipal Acts. The first part deals with nature, creation and dissolution of 
Municipal Corporations: and the second part, with constitution and 
Government. The third part treats of fiscal management. The much 
discussed topic of Municipal taxation is subjected to a thorough examina- 
tion. Itis followed by a lengthy discourse on public health, safety and 
convenience, which forms a bulk of the book. The last two parts dwell 
“on bye-laws and rules, penalties and procedure. The present volume 
strikes us as a complete ‘text book on the law of Municipal Corporations. 
Principles are restated in plain language for the better comprehension 
by laymen. Precedents are marshalled in an orderly array from English, 
Indian and American cases. Municipal Corporations, large and small, 
throughout this country, will do well to have a copy of this work for 
their use. 


Legal Maxims. By UPENDRA GOPAL MITTER, B. L., Vakil High 
Court, Calcutta. Revised Edition by the late Mr. T. V. Sanjiva 
Row, Pleader, Trichinopoli. Mapnras: The Law Printing House 
1914. Roy. 8vo. Pages 9035. Price Rs. 12. 


A legal maxim embodies a conception or proposition of law 
“which impresses the mind’ in that form; and in the study of law it 
_plays a very important part. It has a very useful function to discharge 
in the economy of legal literature and study, especially when we remem- 
ber that law is not the creation of a day, but the result of a gradual, an 
almost organic, process of growth. The standard text-books on legal 
maxims are of course Rroom and Wharton. But these books require 
adaptation to suit the law in vogue in this country. In this book the 
-maxims are not topically arranged asin Broom’s Legal Maxims but 
„alphabetically to ensure ready reference. Each maxim is capped with 
a brief catchword of the legal category under which it falls and is accom- 

He . panied by a literal translation of its purport. Each Maxim is made 
the nucleus around which the Indian case lawand important English 
cases are grouped. References to various English and Indian statutes 
‘are also given. Overa hundred maxims are dealt within this work. 
A comprehensive index is also given. Altogether this isa very useful 
collection of legal maxims illustrated, as far as possible, in the light of 
Yndian decisions and Indian laws. The printing and get up of the book 
leave nothing to be desired. 





A Commentary on the Law of Insolvency in British India. By E.G. 
Drake-Brockman, I. C. S. CALCUTTA: Thacker Spink & Co. rox 4. 
Demi 8vo. Pages 120. Price Rs. 4. i 


In theyfirst sixty pages of this book the author has reduced in eleven 
chapters the provisions of the Provincial Insolvency Act, 1907, and 
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his Civil Code. Wherever the principles of justice are sought, the name 
of Moses is not forgotten. And, lest we forget, while the greatness that 
was Rome’s lay in the prefection of her courts, for they were models for 
the world, when the finger of the prince was permitted to rest apon the 
hand of the judge when he signed a decree, the decadence of the empire 
began. Andit matters not whether that interference be by the prince 
or the people, the result will be the same. What the Englishmen 
demanded from the Crown at Runnymede, the Roman surrendered to the 
prince; the one became a conqueror andthe mistress of the seas, the 
other the conquered and a byword—From the Address of Thomas W- 
Shelton, before Tennessee Bar Association. 





Facts v. Fancies—Richard LeGalliene was sympthizing with a 
young writer whose book of poetry had been refused by twelve pub. 
lishers. Š 

“ Real loyers of poetry,” said Mr. LeGalliene, “are unfortunately 
becoming rare. Too many people nowadays are like the judge. l 

“This judge was recommended by a poetic friend to read Shelley. 
The great man of the law said he supposed he ought to reada little 
poetry, and, having heard so much of Shelley, he wotld try him. 

«c And what do you think of it?’ said his friend to the judge after 
he had waded through a few pages of ‘Epipsychidion.’ ‘Isn’t it 
beautiful?’ , 

“ ¢ Well, well—oh, yes—I dare say it is,’ said the judge, ‘ but what 
I want tokov is, when are we going to get at the facts?’”’ 





Want simple English —" Yes,” said the earnest professor, “ what 
„we want in literature is direct and simple English.” 
í The listeners gravely nodded. 

‘Direct and simple,” they echoed. 

« Those conglomerated effusions of vapid intellects,” the professor 
went on, “ whica posed in lamentable attitudes as the emotional and 
intellectual ingredients of fictional realism, fall far short of the obvious 
requirements of contemporary demands, and violate the traditional mod- 
els of the transcendant minds of the Elizabethan era of glorious memory. 
Plain and simple English is the demand of the hour.” 

Whereupon everybody applauded and went home. 





A Deed without a name.—A barrister noted for absence of mind was 
once witnessing the representation of “ Macbeth;” and on the witches 
replying to the Thane’s inquiry that they were “ doing a deed without 
a name, ” catching the sound of the words, he started up, exclaiming to 
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the astonishment of the audience, “A deed without a name. Why 
it’s void ; it is not worth sixpence.” 





Dangerous frictionAmong those called to the stand in a case 
recently tried in an Ohio court was an insurance adjuster, who had been 
sent by his company to adjust the loss of a building which figured in 
this suit. . 

“ How did the fire start?” demanded the attorney forthe other 
side, fixing a stern eye on the witness. 

“Tcouldn’t say certainly,” said the adjuster, “and nobody seemed 
able to tell; but it struck me that it might have been the result of friction’? -.- 

. “ What do you mean by that?” demanded the attorney. 

t Well,” said the adjuster gravely, “ friction sometimes comes from 

rubbing a £10,000 policy on a £5,000 building.” 





LorD HALsBury entered upon his “ninetieth year on September 3. 
5o sure is his possession ofthe secret of perennial youth that ihe 
remains, despite his entrance upon the nonagenarian stage, one of the 
youngest men in the profession. Two Chancellors of the Victorian age 
died nonagenarians ;eLord Lyndhurst was ninety-one when he passed 
away, and Lord St. Leonards reached the age`af ninety-three, ‘The 
Lyndhurst of our day, as Sir Edward Clarke hàs aptly called him, 
continues to display a mental and physical vigour which. encourages the 
hope that his years will exceed those of any of his predecessors. 





A NuMBER of German judges and lawyers were the chief-guests. at th 
Hardwicke banquet some three yearsago. The language used on that 
occasion by Herr Heinroth, the President of the Prussian Court of Appeak, 
in responding to a cordial speech by Lord Alverstone, reads rather curious, \ 
ly now. ‘There exists,’ said the learned German judge, ‘an inexorable 
tule among the nations of the world—the rule which says inter arma leges 
silent. But that two nations closely connected by common ideals, mate 
rial. interests and blood, should start upon a law suit without any deep 
cause of quarrel and carry it to the rough arbitrament of the sword until 
both countries have shed their life blood—that I maintain would’ be mad- 
ness. May it never happen that the law is silenced between England, 
and Germany! That is the fervent hope of all German lawyers.’ 


THE 
Bombay Law Reporter. 
r5th Dieses: 1914. 


DIRECTORS AND AUDITORS UNDER. THE NEW 
COMPANIES ACT. 





By PROFESSOR SOHRAB R. DAVAR, BAR-AT-LAw. 


ie VIEW of the great progress made by Company enterprises in 

` India during recent years the new Indian Companies Act of 1913, 
which came into force on the rst of April this year, was an absolute” 
necessity, because our old Acts had for long become antiquated and out 
of date. ` The special ate for satisfaction in this connection is, that it 
has not only brought our Companies law on par with the English 
Consolidation of 1909, but in various particulars it has ventured even. 
that. I have particularly selected this subject as a 
ber of our prominent countrymen, both in business and 
life, at one time or other, have to act as Directors of various 
Mpanies they would be naturally interested to know how far 
y their powers and duties are affected by this new Act. Again, 
“ this Act provides for certain definite rules and regulations which 
Have been carefully framed with a view to provide for proper audit of 
Joint Stock Companies, and both the Directors and the investing public 
would also be interested to know how this class of professional auditors 
stand, in relation both to the Company and to their duties +- ~~“ @-. 
shareholders, on whose behalf they are acting as aw 
Companies concerned. 
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DIRECTORS. i Tee 


' A Joint Stock Company is defined as an artifipial person created by law 
having a permanent succession and a common seal. Not being a natura 
person it has obviously to act through its Agents, and those Agents are 
its Managers, Secretaries and Directors. As we are interested only with 
public Companies, we shall restrict our attention to Directors of this class 

. of Companies. Besides being Agents of the Company, the Directezs 
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stand, to a certain extent, in the relation of Trustees, and, so far as their 
position as Agents is concerned, they cannot enter into contracts beyond 
their agreed remuneration unless the Articles of Association of the 
Company expressly empower them todo so. Otherwise they would 
have to make good to the Company all the profits so made. These 
secret profits may be in the form of a commission, or a present in so many 
qualification shares, or in cash. They stand also in the relation of Trustees 
to some extent, for, though there ‘is not the actual legal trust as under'a 
settlement, inasmuch as the legal ownership of the property belonging to 
the Company does not vest in or pass to them, and their dealings with 
such property are only affected in their capacity as Agents, yet they `- l 
stand in what is known in law as “ fiduciary capacity” towards the 
Company and its shareholders, and are more or less clothed with the 
responsibilities of Trustees. For example,’ if they exercise their powers 
deliberately in a way which would „bg in right.*opposition to the i 
interests of their Company, they would be committing a breach ot trust, 
because in case of Companies all its properties are under the Company 
Law subject, to application for certain specific purposes and, therefore, 
cannot be used by the Directors in Contravention of these provisions 
without acting contrary to their duties as Trustees, The liability will 
not only attach to those who are directly implicated in the wrongful 
act, but also to those Directors who though they didnot take any part in 
any wrongful manner but had notice of it. Even though they may haye 
objected to this wrongful act, that fact would not be sufficient to protect 
them, because the law expects them to take active steps to prevent such 
wrongful acts. This liability for a breach of trust is, as a ae and 
several. Directors who purchased from promoters and vendors ful 
paid shares at 50 per cent. of their par value ( Weston’s Case, 10 Ch. D. 
579); a Director who took shares, in order to qualify himself, and gave 
blank transfers (London and S. W. Canal Co., [1911] 1 Ch. 346); anda 
Director who received the value of his qualification shares asa bonus (Zn re 
Englefield Colliery Co.,8 Ch. D. 388) were all held liable for misfeasance, 
The rule as to receiving gift or benefit from a promoter is so strict, and 
the Courts of law have taken so very strict a view of it, that it is laid 
down that, whether this. gift or benefit has been given at the expense of 
the Company or not, they are liable. In one case (Zn re North Austras 
lian Territory Co., Archer's Case, [1892] 1 Ch. 322) where the only 
benefit derived by a Director was an agreement on the part of the pro. 
moter by which the promoter agreed to buy up the qualification shares 
from the Director, who had himself paid for them at par value, and 
subsequently when the Company failed the shares became valueless and 
the promoter carried out his agreement, the Court held that the money 
gemreceived by the Director ‘must be paid by him to the Company 
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Even where the Company by its rules allows the Directors to receive 
/ such benefits, the Director so receiving is bound to disclose the fact 
to his brother Directors, and not to vote in respect of the matter. 

There have been casés in which Directors have been charged with — 
negligence, and attempts have been made to make them pay damages 
for losses sustained by the Company through their negligence. For this 
purpose a distinction must be made between what is called negligence 
proper and an honest error of facts.. Of course, every case is considered 
on its own merits by Courts of law, and in this connection it is interest- 

_ihg to note that if the Directors act within their own powers honestly, 
considering their knowledge and experience, they cannot be made liable 
for mistakes or mere errors of judgment, and generally in such cases 
Courts of law grant them relief. Omitting to attend Directors’ 
Meetings could not be construed as negligence.. 

Another interesting point is that the Articles of Association of a 
Company may provide that the Director may hold a certain number öf 

“Shares as his qualification shares (s. 85), and in such a case the 
Director must obtain his qualification shares within two months of his 

“appointment or in a shorter period in case the Articles fix that, 
because, if he does not do so, his office is supposed to be vacated, and, if 
the Director acts in/spite of this fact, he is liable to a fine of Rs. so 
each day he so acts, 

to,the remuneration of Directors, the sum generally i is 
Tticles, and, unless the Articles provide expressly, he is not 






n prove'it as an unsecured creditor. 

f With regard to his responsibilities in the matter of books and 
accounts of the Company it is laid down that, so long as the books haye 
been kept and audited by properly qualified men, he would not be liable 
for fraud committed by any of the Officers of the Company, or by his 

.co-Directors of which he had no notice, because, the Directors are not 
‘expected to be always suspicious of their subordinates, and’ so. long as 
there is nothing to excite suspicion, there is no reason why he should be 
expected to scrutinise the various details of account-keeping (Jn re 
Denham & Co., 25 Ch. D. 752). 

Another point which is of importance to those gentlemen who act as 
Directors of a Company is the requirement of our latest- Company Act 
(ss. 92, 93 & 98) as tothe “Prospectus” of the Company. The’ jaw 
jays down that in future every Cgmpany which offers its shares to the 
public shall issue a “ Prospectus” or ‘‘Statementin lieu of Prospectus” 
which is to be signed by all the Directors, and further lays down that in 
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se a Prospectus js issued it shall contain all the particulars as to 
Memorandum, Articles, Directors, the minimum subscription, particulars 
as to all purchases of property made, every material contract entered 
into by the Company, underwritten commission payable or agreed 
to be paid, and also particulars as to any interest that a Director or 
Directors may have in the property acquired or to be acquired. In this 
connection the Directors should see that the Prospectus should not 
contain any misrepresentation or misleading statement and that 
no material fact is left undisclosed, because, otherwise the persons, who 
are the Directors of the Company at the time the Prospectus is issued, 


as well as promoters, would be liable to compensate any person who pur- _... 


chases shares relying on these wrong statements and suffers loss (s. 100). 

zay Often, Limited Companies are formed which provide that the liability 
of the Directors would be unlimited, though the liability of the share- 
holders is limited. This is done with a view to inspire confidence in the 
investing public by showing that the Directors are prepared to take 
unlimited responsibilities. ` In this connection s. 70 of the new Act 
provides that any member or members, who, whether -Director or not, 
proposing-and seconding any one to be elected a Director in such a Come 
pany, should expressly state the fact that the liability of such a person, if 
elected a Director, would be unlimited, and he should add that statement 
to the proposal itself. If the proposers fail to do so, they:are liable to be 
fined to the ex‘ nt of one thousand rupees, besides being made to pay 


all damages. A 
AUDITORS. '’ Sas 
In case of Joint Stock Companies, the sharéholders have to elect an 
Auditor or Auditors at their Annual General Meetings to inspect deeounts 
for the next year and certify them, and the law lays down that no person 
who is a Director, Officer or their partner, or in employ of the Company}, 
or its Director or Officer, may be appointed to such a position. If the 
shareholders fail to appoint an Auditor at their Annual Meeting, the local 
Government has the power to appoint an auditor on application of any - 
member of the Company (s 144). Of course, the first auditors are 
generally appointed by the Directors, but they have to be re-appointed at 
the first Annual General Meeting. Now, with regard to this 
appointment, the shareholders and the investing public hardly réalise 
the fact that these auditors are their Agents, and are inspecting 
accounts on behalf of their shareholders. The present Act, by 
expressly laying. down that any onein the service of the Company 
as -a servant, or acting is any way with the Director or Officer of the 
Company, as a servant, cannot be appointed, has rendered great service. 
There have peen cases where the* Directors have in the past been 
jnyariably -putting up their nominees as auditors, and in many case¢ 
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they have secured the appointment of men that could hardly be expecte 
ed to have any knowledge of Company Accounts. The new Act lays 
down thatin future Auditors of Companies ought to be appointed from 
persons who are granted certificates by local Governments entitling 
them to act as Auditors. This provision not only ensures that men 
of certain experience and education in accounts would be appointed, 
but it is also gratifying to notice that we have in this regard advanced. 
further than the requirement of the Companies’ Consolidation Act of 
- England. It is hoped that these. and various other responsibilities 
thrown by our Company Law on the Auditors would ensure proper 
inspection . of accounts, though, of course, much would depend on the 
investing public, because unless the shareholders took an active inter- 
est at their annual Meetings in the appointment of auditors, the best 
advantage of s. 144 of the Act cannot be enjoyed by Companies, 


The auditors under the new Act are giv mplete powers to inspect 
and callforall the books, accounts at vouchers, and to haye access 
to them at all times, and_t ey—dte also entitled to ask for all the 


information and explanation necessary. This power entitles them to 
call for even the Minnie Books which were sometimes refysed to them 
in the. past. The law ‘equires the auditors to make a report, which 
is to be addressed to-the shareholders for whom they act, and in this 
report they are to” clearly state whether in their opinion, after examin- 
ing the raccounts of the Company, the balance-sheet as prepared’ by 
the Directozs iscorrect. They have also to state whether they have . 
btained-“all explanation and information they asked for from the 
iregiors and Officers of the Company, and whether these explanations 
ere satisfactory. 

Another new departure with respect to auditors is the requirement . 
_that if any one wishes to nominate some other person as 
an auditor in place of the existing auditor such a person should give 
at least fourteen days notice to the Company of his intention, and ‘he 
has also to furnish a copy of this notice to the retiring auditor 
„= (S. 144, sub-section 6.) Formerly, in absence of such a provision an 

<inconvenient auditor was quietly got rid of by the Directors and ` 

promoters through a sujden nomination of anew manin his place at 
tle General Meeting. Now, as the auditor has to be notified he would 
;. naturally get time to place before the shareholders true facts as to 
why a particular person wishes to substitute another in his place, | i 
It is interesting to quote here the views of a learned Judge with. 
regard to the duties of an auditor :— $ Poe ve 
- Jt isthe duty of an auditor to bring to bear on the work he 
has to perform such skill, care and caution which a reasonable, compet: 
ent, careful and cautious auditor would use,- What; is reasonable skill, 
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‘care and caution might depend on the particular circumstances of 
each case. An auditor is not bound to be a detective, or, as was 
said, to approach his work with suspicion, or with a foregone conclu- 
sion that there is something wrong. Ee is a watch-dog, not a blood- 
hound. He is justified in believing tried servants- of the Company in 
‘whom confidence is placed by the Company. He is entitled to assume 
that they are honest and to rely upon their representations, provided 
he takes reasonable care, If there is something calculated to excite 
suspicion he should probe it to the bottom; but in the absence of 
. anything of that kind he is only bound tobe reasonable, cautious and 
careful” (In re Kinsington Cotton Mills, Ltd., 1896, 2 Ch. D. 288). ” 





RECENT ENGLISH CASES. 
COVENANT— Restrictive Covenant—Covenant -restricting User of 
Land—Covenant not running with the.Land at law—Covenantee having 
no Adjoining Land—Sale of Land by Covenantor— Purchaser having 
Notice of Restrictive Covenant—Right of Covenantee to enforce Covenant 
against Purchaser.» An owner of land, deriving- title under a person 


who has entered into a restrictive covenant i ot benn land, which 









covenant does not run with the land at law, is not bound in equity 
by the covenant even if he took the land with notice Ofits existence 
if the covenantee is not in Possession of or interested in la 
benefit of which the covenant was entered into. In such a ca 
doctrine of Tulk v. Moxhay (1848) 2 Ph. 774 does not apply. 
owner of certain land in the county of London applied to the plainti 
the London County Council, under s. 7 Of the London Building Act, 
“1894, for their sanction to his laying out a new street on the land, 
~ The plaintiffs agreed to give their sanction on condition that the 
owner entered into a covenant not to build on a plot of land which 
lay across the end of the Proposed street, so as to afford facilities for 
the continuation of the proposed street. The owner accordingly execut» 
ed a deed whereby he covenanted with the plaintiffs for himself, his 
heirs and assigns, and other the persons claiming under him, and* so 
far as practicable to bind the land into whosoever hands the same 
might come, not to erect or cause or permit to be erected upon the 
_plot any building, structure, or other erection without the plaintiffs’ 
consent. The plaintiffs‘ did not possess nor were they interested in 
any neighbouring land for’ the benefit of which the covenant was 
_imposed. It was admitted that the covenant did not run with the land 
at. law, The owner subsequently sold the plot to the defendant who 
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had notice of the restrictive covenant. The defendant proceeded to 
build houses on the land without the plaintiffs’ consent:—Held, -that 
the plaintiffs were not entitled to enforce the covenant against the 
defendant, who was the assignee of the c»ovenantor. Catt v. Tourle 
(1869) L. R. 4 Ch. 654 and Luker v. Dennis (1877) 7Ch. D. 227 
considered. London County Council v. Allen, [1914] 3 K. B. 642. 
EMPLOYER AND WORKMAN —Comfensution—Accident—Premeditat- 
ed Assault—“ Arising out of and in course of the employment” — Workmen's 
Compensation Act, 1906 (6 Edw. 7,c. 58), s. 1. An assistant. master at 
an industrial school, whilst engaged in the performance of his duties, 
was assaulted by two of the pupils in pursuance of a preconcerted, plan 
of attack and killed. A dependant of the deceased claimed compensation 
fron the ‘managers of the school. The county court judge found that 
some of the boys were unruly and badly disposed and that the deceased 
met his death by accident arising out of and in the course of his 
employment ;— Held (by Viscount Haldane L. C., Earl Loreburn, Lord 
Shaw of Duafermline, and Lord Reading; Lord Dunedin, Lord Atkinson,. 
and Lord Parker of Waddington dissenting)—(1) that the death was 
caused by accident; (2) that there was evidence to support the finding 
of the arbitrator that the’accident arose out of the employment. Dictum 
of Lord Macnaghten in Fenton v. Thorley & Co. [1903] A. C. 443, at p- 
448, explained. Anderson v. Balfour [1910] 2 I. R. 497 and Nisdet v. 











ai 667. : 
/ INFANT—Contract—Money lent—-Fraudulent Misrepresentation as 
o Age—Lquitable Relief—Infants’ Relief Act, 1874 (37 & 38 Vict. c: 6a), 
s. I. The.defendant, an infant, by fraudulently representing that he was 
of full age, induced the plaintiffs to lend him two sums of 200/. each, 
To an action by the plaintiffs to recover the amount of the advances on 
the ground that they nad been obtained by fraudulent misrepresentation, 
or in the alternative for mney had and received by the defendant to 
the use of the plaintiffs, the detendant pleaded infancy :—He/d, that the 
causé of action was in substance ex contractu, that the plea of infancy 
was a good answer to the action, and that the defendant was under nọ- 
equitable liability to the plaintiffs. &. Leslie, Limited v. Sheill, [1914] 3 
K. B. 607. ` i oe 
PRINCIPAL AND AGENT—Fraudulent -.isrepresentation—Knowledge 
of Agent not imputed to Principal. The defendant made a statement to 
the plaintitfs agent, which was uftrue to the knowledge of the 
defendant and of the agent, in order to induce the plaintiff, whom the 
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‘defendant did’ not believe. to know its untruth, to act uponit. The 
agent communicated the defendant’s statement to the plaintiff, who, 
relying on the truth of the statement, acted on it to her damage. In an, 
action by the plaintiff against the defendant to recover damages for false 
and fraudulent misrepresentation:—Held, that the knowledge of the 
plaintiffs’ agent of the untruth of the defendant’s statement could not be 
imputed to the plaintiff, and that the plaintiff was, therefore, entitled to 
recover damages from the defendant. Wells v. Smith, [1914] 3 K. B. 722. 
RAILWAY—Land. compulsorily taken—Special Adaptability for Rail- 
way Purposes—Measure of Compensation. Part of the main line of a 
railway was. laid upon land in which the railway company had only a 
leasehold interest. The lease being about to expire the company obtain- 
ed statutory powers to acquire it» compulsorily. There were in the 
immediate neighbourhood two collieries, the only means of carrying 
coals from which to their port of shipthent was over this particular piece 
of railway, and if on the expiry of the lease it had been offered for sale 
in the market it was possible that the colliery owners might have com- 
peted with the railway company for its purchase:—Held, that for the 
purpose of assessing the compensation payable to the landowner the 
arbitrator was entitled to take into consideration the special adaptability 
for railway purposes raising out of the possible competition between the 
colliery owners and the railway company, but not that-arising from the 
fact of the existence upon the laid of an integral part of the railwa 
` Company’s main line. Per Rowlatt J: Where there is no am petiti 
or. where the price has been raised by biddings to a point at whith, Cc 
petition ceases there is no room for the application of the doctrin 
Special adaptability. Sidney v. North Eastern Railway Compan 
{1914] 3 K. B. 629... .. . 
RESTRAINT OF 'TRADE—Covenani in Restraint of Trade-—Construc 
tion—Breach—Business of House Ageni—“ Carrying on business.”” The 
plaintiff and defendant formerly carried on the business of house agents 
in partnership under articles which provided that an outgoing partner 
should not for a period of ten years from the dissolution of the partner» 
ship carry on, or engage or be interested directly or indirectly in, any 
similar business within a radius of one mile from the partnership 
premises. The defendant withdrew from the partnership business and 
started a similar business on his own-account at an office outside the 
prohibited radius. listhe course of such business he endeavoured to 
let. two houses within the prohibited radius, and he put up notice 
© boards at these houses directing intending tenants to apply to him at 
his office and inserted advertisemehts of these intended let 
newspaper..—/Ze/d, that these acts were a breach of the coy 










tings"in a 
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an injunction granted. Turner v. Evans (1853)2 E. &B. 512 followed 
dicta of Lord Atkinson and Lord Mersey in Kirkwood v. Gadd [1910] 
A. C. 422 explained and distinguished. Decision of the Court of Appeal 
affirmed. Hadsley v. Dayer-Smith [1914] A. C. 979. 
SOLICITOR—Solicitor and Client—Claim for Indemnity—Mis- 
vepresentation—Improper Advice—Fraud—Negligence—Breach of Fidu- 
ciary Obligation—Pleading—Cause of Action. Per Viscount Haldane 
L:C.: Derry v. Peek (1889) 14 App. Cas. 337, which establishes that 
proof of a fraudulent intention is necessary to sustain an action of deceit, 
whether the claimis dealt with by a Court of Law or by a Court of 
Equity in the exercise of its concurrent jurisdiction, does not narrow the 
scope of the remedy in actions within the exclusive jurisdiction of a 
Court of Equity, which, though cłassed under the head of fraud, do not 
necessarily involve the existence of a fraudulent intention, as, for example, 
an action for indemnity for loss*arising from a misrepresentation made 
in breach of a special duty imposed by the Court by reason of the 
` relationship of the parties. A mortgagee brought an action against his 
solicitor, claiming to bê indemnified against the loss which he had 
sustained by having been improperly advised and induced by the defen- 
dant, acting as his corifidential solicitor, to release a part of a mortgage 
security, whereby/the security had become insufficient. The statement 
that the defendant, when he gave the advice, well 
knew that thé security would be thereby rendered insufficient and that 
was not given in good faith, but in the defendant's own 
interest. Neville J. found that the charge of fraud was not proved and 
igmissed the action. The Court of Appeal reversed this finding and 
granted relief on the footing of fraud :—Held, (r) that in the circumstances 
the Court of Appeal was not justified in reversing the finding of fact of 
the judge of first instance ; but (2) that the plaintiff was not precluded 
by the form of his pleadings from claiming relief on the footing of breach 
of duty arising from fiduciary relationship and that he was entitled to 
relief on that footing. Wocton v..Lord Ashburton [1914] A. C. 932. 
Costs—Taxation—Appeal in forma paupetis—Costs-of Petition for 
Special Leave. An order of the Judicial Committee giving special leave to 
appeal in forma pauperis takes effect from the date upon which it is made, 
and has no effect upon costs incurred before that date. A successful 
appellant in forma pauperis is consequently entitled to recover the costs 
of the patition for special leave to appeal upon,the ordinary scale as bet- 
ween party and party. Levine v. Serling [so14] A.C. 665. 
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GLEANINGS.. 





LAWYERS AND THE WAR. 


At the meeting; held: by the Bar Council last week. to sued how. 
the professional'interests, of the’ barristers -who-have joined his Majesty’s 
Forces maybe safeguarded; the gratitying announcement was made by. 
the Attorney-General that over 350 members of the Bar have responded 
to the:great call to-the manhood of the country. This, having regard to 
the sizeof the-profession, and especially to the proportion of young men 
imit,- iÐ æ satisfactory proof. of the traditional patriotism of the Bar. 
More than one-third.of these ;350 barristers—one hundred and twenty: - 
eight, to be precise—belong to the Inns of Court Officers’ Training. - 
Corps; and we are-glad of the opportunity to publish the list of their 


names hata § in another;column. The number of solicitors who. 
have. joined the Forces.is, we, ynderstand, still larger. Probably it will 


be found,, when., the , Bar Council and the Law Society have completed 
thg lists. they are. compiling, t that over 1,000 members of the legal pro- 
fession , are on military service. That is something ‘of which both 
branches of the profession “have reason to be proud, and it may be 
hoped-,that, both the tepresentative bodies will take steps to give publi- 
city:tọ ;their lists, and to put them eventually to some commemorative 
use- kaw Journal Sed ea ee a3 4 
i í eee 2 ar ee Se , 
ae? S pi ' DEVILLING IN WAR TIME, a ve 
Tae arrangements which the Bar Council, with the approvalof the 
Law Society,,have made to preserve the practice of every barrister “who, 
joins‘his Majesty’s Forces will, we are confident, be loyally supported by 
every member; of- the profession.. A solicitor who, in ordinary ciseu S 
stances, would employ a barrister now absent on military service is, as 
usual, to. place, name of that barrister upon the brief or papers and to 
_ deliver them-at his chambers. Thereupon the clerk of the absent 
barrister; is ‘to hand the,brief or papers to a member of the Bar chosen, 
or approved by- the solicitor, and this; devil,’ who is to make any 
arrangement he thinks fit_as to sharing the fees, is, in drafting a pleading 
or any other document, , to add after his signature, ‘for A. B. now 
serving in his Majesty’s Forces,’ and, in holding a brief, to state to the 
Court for whom he ‘is holding jit, and why., This is an excellent plan, 
and one that ought easily to be carried out., The Bar Council recommend 
‘that all barristers should make it a.point of honour to do what they can 
to enstire that A. B. may get back his practice intact when he resumes work 
at the Bar.’ Thisis, indeed, one of the most obvious ways in which barristers 
who are unable fo join the Forces may give expression to their patriotic 
instincts as well as to their professional señse of comradeship—Jdid. 


AQ t 
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ADVOCATES IN KHAKI. ` : 
EvEN in the Courts ' this sceptred Isle’ is“ the seat of” Mars. i The 
Judges, mindful of the large number of barristers in ‘trdining for mifitaty 
service, have announced that such members of the Bar may- appear in 
Court without wigeand gown. Not unfrequently, in excessively“ hot’ 
weather, both Bench and Bar have dispensed with their wigs-! Tt'ig 
recorded that when Baron Martin took off his wig at the Lewes Assities, 
and invited the Bar to follow ‘his example, a rubicund ‘old farmer. 
remarked ‘A werry good suggestion, my lord,’ and promptly took off his 
coat and sat in his shirt sleeves., Never before, however, shave arly 
members of the Bar been given permission to appear in’ ‘Court swithou 
either wig or gown, and we,are inclined to question the hecessity' of the 
exemption even in these moméntoys times: ‘Members of the Bar who 
are on military servicé should certainly “be free to appear in the Courts in 
their khaki uniforms, . but, why should“ they’ not wear their gowns, over 
their military. costume with their wigs spon théir material heads? , When, 
at the opening of Lincoln’s Inn Hall, by Queen Victoria, in 1845, the 
Prince Consort was madd a member of the Inn, he wore a barrister’s 
own over his field-marshal’s uniform. So precedent is not wanting for 
the combination, whatever convenience may have to say. Imagine, to 
take the matter none too seriously, how great an advantage will be 
possessed. by a wigless and gownless warrior in khaki who does battle in, 
say, a preach of promise case before a common jury against an advocate 
arrayed i in the ordinary attire of his calling. With ‘an eye like Mars, to 
hreaten and command’ —what jury will be able to withstand his 


ogdence Ibid. get noah. A Lt gk 
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“THE RIGHT TO. DEFEND. ; : 
In the second case (Robinson & Co. v.. Continental Insurance Co. of 
Mannheim) an even more daring contention was Taised by the defendants, 
who were sued in the King’s Bench for a loss under a marine insurance 
policy, their. application being that all proceedings against them should 
be stayed during the present war, as they were alien enemies. Their con- 
tention was that by the Common Law of England all actions between 
British subjects and alien enemies are suspended during the war, and 
further that an alien enemy, cannot appear and cannot be heard in our 
Courts during hostilities. Proceeding on the assumption that an alien 
enemy, if objection be taken by the defendant, cannot during hostilities 
sue as plaintiff or proceed with an action pending fn our Courts—the ques 
tion of exoneration from this disability by permission to reside did* not 
arise here—Mr. Justice Bailhache laid it down that the.reason for this rule 
was that it was contrary to public policy for the Courts*to render any 
assistance to an alien enemy to enforce rights which, but for the war, he 
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would be entitled to enforce to his own advantage and to the detriment 
of a subject of this country. ‘But,’ said the learned judge, ‘to hold that 
a subject’s right of suit is suspended against an alien enemy is to injure a 
British subject and to favour an alien enemy, and to defeat the object and’ 
teason of the suspensory rule. It isto turn a disability into a relief.’ 
The question whether an alien enemy can appear and defend in our 
Courts, either personally or by counsel—a question which has troubled 
the President of the Prize Court as well as other Judges—was disposed of 
by the emphatic statement that ‘to allow an action against an alien enemy 
to proceed and to refuse to allow him to appear and defend himself would 
be opposed to the fundamental principles of justice.’ The Courts of the 
United States are high authorities on these questions and when the ques- 
tion was once raised before the Supreme Court there it was decided in 
terms no less clear and emphatic— The liability (to be sued) and the 
right (to defend) are inseparable. A different result would be a blot upon 
our jurisprudence and civilisation.’ There ought to be no doubt on the 
subject in any.tribunal calling itself a Court of Justice—Jdid, 





CIVILIANS AND HOME DEFENCE. ; 
THERE is considerable uncertainty among lawyers, as well as laymen, 
as to the extent of the right of the population of anNinvaded country .to- 
` rise en masse against the enemy. The Hague Convention of the Laws of 
War on Land contains a rule that ‘The population of an unoccupied 
territory which, on the approach of an enemy, takes up arms sponta- 
neously to resist the invading force, without having had time to oxganis 
itself conformably to the article about the organisation of volunteer 
militia corps, will be treated as belligerent if it carries arms openly an 
respects the laws and customs of war’. The important condition about 
carrying arms openly was added to the rule in 1907, and thé effect of it 
is that the population will only have a legitimate belligerent character if 
it can be recognised by the invader as an armed force. It need not, 
indeed, comply with the requirements that are established for volunteer 
corps, i. e., have at its head a person responsible fur those. under him, or 
wear an irremovable and characteristic badge of a kind to be recognised 
ata distance ; but on the other hand, it will not be protected if it attacks 
the invaders from the shelter of houses and buildings when once the village 
or town has been occupied. lt may meet the foe in the open with 
whatever arms it can muster. But if the question is aske}, may an 
Englishman defend his home? and it is meant by that, may any individual 
try to prevent the invader entering his house? the answer of conventional 
international law is that he does so at the peril of seeing his family made 
homeless, and ‘possibly maltreated, and of being himself hanged as on 
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illegitimate combatant. The British delegate at the Hague Conference 
of 1899 proposed an addition to the rules of regular warfare that nothing 
shall be considered as tending to diminish or suppress the right which 
belongs to the population of an invaded country to patriotically oppose 
the most energetic resistance to their invaders by every legitimate means. 
This provision, if carried, would have given larger rights of resistance to 
unorganised masses; but the Conference rejected it, and substituted in 
its place one of those fine-sounding but little-meaning resolutions that 
unforeseen cases were to be placed ‘under the safeguard of the law of 
nations, the law of humanity, and the requirements of the public con- 
science.” The tragedy of Belgium is the poignant commentary on‘the 
practical effect of this general voeu, the value of which may, it is hoped, 
never have to be tested on our own shores—/did. 
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The Law relating to Hindu Wills, By ARTHUR Puiuurs, M. A., Late 
Standing Counsel to the Government of India, and SIR ERNEST 
Joun Trevelyan, Kt, D.-C. L., Reader in Indian Law, to the 
University of Oxford. Lonpon: W. Thacker & Co, CALCUTTA: 
THACKER, SPINK & Co. Second Edition. 1914. Roy. 8vo. Pages 


Yaministration Act. The provisions of these Acts are mingled with 
judicial pronouncements on the subject, and are moulded into propositions 
of law. The propositions are stated in this work with clearness and 
_perspecuity which Sir Ernest Trevelyan has made all his own. The mass 
of materials from which these propositions are distilled is displayed 
in the footnotes. The treatment of the subject is scientific and 
scholarly. It seems superfluous to add that the present work has 
already become a standard work on Hindu Wills. i 





The Law of Mortgage in India. Vol. II By RASHBEHARY GHOSE. 
M. A., D. L., CALCUTTA: Thacker, Spink & Co., Fourth Edition. 
1914. Roy. 8vo. Pages xcvi and 632 to 1056. Price Rs. to. 

WE had occasion not long ago to review the fifst volume of this 
monumental work. The studies of Dr. Ghose on the Law of Mortgage 
in India are a matter of common, knowledge with the profession and 
the judiciary. They haye won respect and elicited admiration by the. 
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great learning and close thinking of the gifted author. The subject 
matter of Vol. 1 is commentary on the Transfer of Property 
Act. The annotations are orderly, thorough and ‘clearly concise. They 
make a model commentary on the Act. This work is equally’ useful 
for the purpose of properly grasping the principles underlying the pro- 
visions of the Act, as for constant and varied references in a Court of 
law. We have only one suggestion to make on its mechanical side. 
The names of cases and the citations deserve to be relegated to foot- 
notes, for in their present position they only serve to mar the even reading 
of the comments: ~ 





Lhe Law of Transfer in British India. Fourth Edition. Vol.1. By H. 
S. Gour, M. A., D. C. L., LL. D., of the Inner Temple, Barrister-at!! 
Law. CALCUTTA : Thacker, Spink & -Co, 1914. Roy. 8vo. Pages 
xevii, xlv and 767. Price Rs. 10. , 

IN its fourth edition, Dr. Gour’s treatise on the Law of Transfer is more 
of a new book than a new edition. The whole text has been subjected 
to a rigorous and thorough revision, which is accountable for an inérease of 
nearly 100 pages in the size of this volume. . The bare texts of Regulation 
XVII of 1806, the Transfer of Property Act, and Order XXXIV of the -Civil 
Procedure Code of 1908 are prefixed to the volume for facility of reference, 
The volume is made self-contained by the addition of the table of cases 
and topical index. The overful congeries of cases and the wealth of detail 
collected in the notes have earned for it the reputation of a ùeyer-failing 
book of reference. It is noteworthy for the encyclopædic charatter of its 
Contents. It is a monument of untiring industry. - l 





A Digest of English Civil Law. By EDWARD JENKS, M. A., B..C. L., of. 
the Middle Temple, Barrister-at-Law. Lonpon: Butterworth & ` 
Co., Bell Yard, Temple Bar.” (Indian branch) CALCUTTA ; Butter.. 
worth & Co. (India) Limited, 6 Hastings Street. 1914. Roy, 8vo;; 
Pages lviii, 979-1154, and 23. , i A 
Tuis is the concluding part which winds up the digest of the English ` 

Law of Property. The subject is bristling with technicalities and peculiaris., 

ties; and the task of renderiig itinto propositions is particularly a heavy one, 

The self-imposed task is indeed creditably done. The present part deals: 

with choses in action; they are classified intodebts, annuities and pensions. 

. shares, stocks and debentures, patents and designs, trade-marks, trade” 

names and good-will, and copyright. The choses in action may,be alienat- 

ed (1) voluntarily, or (2) involuntarily, The alienation can some times,; 

be ineffectual (1) under 13 Eliz. c. 5, or (2) under the Bankruptcy Acts and . 

the Company Act, or (3) under the Rule against Perpetuities :. or (4). 


t 


under the Rules against accumulation, ` Thus, the whole law’ of choses . 
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in action is fully discussed. ‘The combination of ownership is considered 
in its dual aspects of joint-ownership and co-parcenery., The last section 
deals with Fiduciary ownership (Trusts). The purpose of Trust is for 
the most part beneficient but it can be turned to a dishonest use when.a 
reckless speculator shelters himself behind the fortress built to protect, the 
widow and the orphan. 

The Provincial ‘Insolvency Act. By MAHIM CHANDRA SARKAR, 
CALCUTTA : Rai M. C. Sarkar Bahadur and Sons, 75-1-1 Harrison 
Road.: 1914.. Demi 8vo. Pages 32, 119 and Izzi. 

` THE law of ‘insolvency in the Mofussil of India was till recently con- 
tained in Chap. xx of the Civil Procedure Code of 1882. In 1907, that 

Chapter’was repealed, its provisions were enlarged, and the whole law 

of Insolvency founda more convenient expression in an independent Act of 

the Legislature. . The Act has been °in working for the last seven years; 
and many of its sections have passed the ordeal of judicial criticism: 

These dicta have been satisfactorily collated and classified in the present 

book.’ In the notes which are short and to the point, the provisions ‘of 

the Act- are compared with those of the earlier law on fhe subject.’ “It is 
altogether a useful edi es of the Act. og 













Students’. Guide o the Law of Evidence in India. By ALEX KINNEY, 
` “ Administrator-General, Bengal. Catcurra: Thacker, Spink &, 
Co.. 1914. Crown 8vo, Pages viii and 134. Price Rs. 2-8-0. - 


idence Act. lt is meant to perform a two-fold function. It serves 
ery well to present a bird-eye view which the student can take beforé 
diving into a detailed study of the law of evidence, It will also help 
to:serve as memorja technica which the student can ill-afford to neglect 
when his.examination is at hand. We are confident that it will become 
a favourite hand-book with students of law. 





Students Hand-book of the Transfer of Property Act. By J. K..Yajnix; 
B.A., LL.B., Vakil, High Court. Bombay: N. M. Tripathi .& Co., 
Princess Street, Kalkadevi Road. 1914. Demi 8vo. Pages 81. 
Price Rs. 1-4-0. ` l 
Tuis handbook is similar in its design and scope to the foregoing 

guide. It maps out satisfactorily the provisions of the Transfer. of 

Property Act and calls attention to leading cases, English and Indian. ` 

The student of law willbe in a better position after its perusal to 

tackle with an examination paper based on the Act. 
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The Autobiography of Mr. Tact. MADRAS: P. R. Rama Iyar & Co., 1914. 

THE Judge’s Sheristedar isa man of some importance in the Mo- 
fussil. More often he is overridden by routine, This is an attempt 
to delineate the incidents of his official life in a manner more 
humorous than wholesome. 





The Law of Nations and the War. By A. Pearce Higgins, LL. D., 
Lecturer on International Law at the London School. OXFORD : 
The University Press. 

THE Delegates of the Clarendon Press have hit upon the happy 
idea of issuing small readable pamphlets on topics allied to the Great 
War which is the all absorbing topic of the day. About 25 pamphlets 
of this series have appeared. Each ons of themis written by a writer 
of eminence; and each sets out ina brief compass the salient points of 
the topic adumbrated. They are meant to educate the general public 
opinion on points that have come into prominence of late. 





The Yearly Digest of Indian and English Cases. Published by R. 

NARAYAN SWAMI Iver. High Court Vakil, Madras. 

NEARLY twenty-five volumes of Reports are published every year 
in different parts of India. Any system of noting them up is passing 
beyond the reach of individual effort. Itis in the fitness of things that 
the profession have at their service digests published monthly, quarterly - 
half-yearly and annually, in consolidating issues. The present digest 
is one of such publications. In the arrangement of its titles\and sub- 
titles and cross-references, it fulfills all reasonable expectations, 










Tripathi’ s Diaries for 1915. 

Messrs. N. M. Tripathi & Co. have brought out their Diaries in 
three styles. The smallest—styled the Pocket Diary—is very handy and 
tastefully bound. It is priced at As. 8. The next in size is known as 
the Handy Diary; it has gilt edges and priced at As, 14. The largest is in 
demi octavo size. It contains a complete list of Indian legal publications 
and is sold at Re. 1 each. These diaries have each a whole page devoted 
to a date, and are adapted to lawyers’ use. ° 
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THE ACTS OF THE GOVERNOR GENERAL OF INDIA 
IN COUNCIL. 


FOR THE. YEAR 1914. 


ACY No. X OF 1914. 
An Act further to amend the»Code of Civil Procedure, 1908. 


Wuuergas it is expedient further to amend the Code of Civil Procedure, 1908; It 

is hereby pre -follows :— 

` L This Act may be called the Code of Civil Procedure 
(Amendment) Act, 1914. 

Aa £ TE 2. To section 8 of the Code of Civil Procedure, 1908, 
to section 8, Code of (hereinafter referrod to as “the said Code”) the following 
Civil Procedure, 1908. provisos shall be added, namely :—- 

* Provided that — 

.(Z) the High Courts of Judicature at Fort William, Madras and Bombay, 
as the oase may be, may from time to time, by notification in the local 
ollicial Gazotte, direct that any such provisions not inconsistent with 
the express provisions of the Presidency Small Cause Courts Act, 

1882, and with such modifications and adaptations as may be speci- 
fied in the notification, shall extend to suits or proceedings or any 
class of suits or proceedings in such Court, 

(#) All rulos heretofore made by any of the said High Courts under section 9 

of the Presidency Small Cause Courts Act, 1882, shall be deemed to 
_ to bave been validly made,” 

eee: eres _ 8 Section 67 of the said Code shall be renumbered secs 
87, Codo of Civil Proce- tion 67 (Z) and to the sama section the following sub-section 
dure, 1908. _. ` (@) shall be added, namely :— l 


TOR When, on the dato on which this, Code'ċame into erni in any 
‘local area, any special rules. as. to- sale of land in execution _ of 


Short titlé 


4 


decrees were in force therein, the Local Government may, by notifica- 
` tion in the local olticial Gazette, Ueclare such rules to be in*force, or 
may, with the previoussanction of the Governor General. in Council, 
by a.like notification, modify the same. . d 
|. .. Every ngtification issued in. the exercise of the powers conferred „by 
this sub-section shall set out the rules so continued or modified,” 
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ACT No. IX OF 1914. s 
ln Act to prevent the introduction into British India of any insecl, 
Jungus or other pest, which ts or may be destructive to crops. 


WuEREAs it is expedient to mako provision for preventing the introduction into 


British India of any insect, fungus or other pest, which is, or may be destructive to 
crops; It is hereby enacted as follows :— 


Short title. ` ` 1. This Act may be called the Destructive Insects and Pests 
sa aa Act, 1914, 


Dae 2. In this Act, unless therc is anything repugnant in the 
GNNILONS, aiic ' 


subjoct or context, — . 


. (æ) “crops” includes all agricultural or horticultural crops, and trees or 
bushes ; 


(b) “import” méans the bringing or taking by sea or-landt and, 


(c) “infection ” means infection by any insect,” fungus or other pest injurious 
to a crop. j 


i 8. (1) The Governor General in Council may, by. notifica 
Power of Governor- ,.° . : ays . 
Genoral in Council to tion in the Gazette of India, prohibit or regulate, subject to such 
iene stata ee restrictions and conditions as he may impose, the import into 
to infect, British India, or any part thereof, or any specified place therein, of 
l any article or class of articles likely to cause iafection to any crop. 
(2) A notification under this section may. specify any article or class of articles, either 
generally or in any particular manner, whether with reference to the country of origin, 
or the route by which imported or otherwise, i 
A notification under section 3 shall operate as if it had been issued under section 10) 
t of the Sea Customs Aot, 1878, and the officers of Customs at 
PRL ani eases every port shall have the same powers in respect of any article 
with regard to the importation of which such a notification has 
- been issued as they have for the time being in respect of any article the importation of 
which is regulated, restricted or prohibited by the law relating to Sea Customs, and 
the law for the time being in force relating to Sea Customs or any such article shall 
apply acccordingly. 
5. (Z) The Local Government may, subject to the control of the: Governor General 
in Council, make rules for the detention, inspection, disinfection 
r owai 0i Docal Govan: or destruction of any article or class of articles in respect of 
*whiclf a notification has been issued under section 3 or of any 
article‘which may have been in cdntact or proximity thereto, and for regulating the 
powers and duties of the officers whom it may appoint in this behalf, 
(2) In making Any rule under this section the Local Government may direct that 
& breach thereof shall ba punishable with fine, which may extend to one thousand rupees, 
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6. No suit, prosecution or other legal proceeding shall lie 
Protection to persons ; , i : . 
acting under Act. against any person for anything in good faith done or intended 
to bedone under this Act. 


ACY No. XIX OF 1914. 
THE INDIAN COPYRIGHT ACT, 1914, 








CONTENTS. 
CHAPTER I. 
C } 
PRELIMINARY. 
Sections. ` k 
J. Short title and“extent. 
2, Definitions. 
CHAPTER II. ° 


$ o CONSTRUCTION AND MODIFICATION oF THR Copyricut Act. 

3. Application of Copyright Aot to British India with adaptations, 

4. Modification of Copyright as regards translation of works first published in British 
y ' India. 

5. Musical works made by resident of, or first published in, British India. 

‘6. Importation of Copies. 





CHAPTER III. 
PENALTIES, 

7. Offences in respect of infringing copies. 

8. Possession of plates for purpose of making infringing copies. 

9. Punishment on second conviction. 
10, Power of Court to dispose of infringing copies or plates for purpose of making 

infringing copies. 

11. Cognizance of offences. — . 
12. Saving in case of infringement by construction of building. 





CHAPTER IV. .- e 


MISORLLANEOUS, ° 
13. Courts having civil jurisdiction regarding infringement,of copyright. 
14, Effects of non-registration under Act XX of 1847. . 
15. Repeals. x l A 
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THE FIRST SCHEDULE, 
. PORTIONS oF THE Copyrigut Act APPLICABLE TO Britisx Inpta, 
_ THE SECOND SCHEDULE. 
REPEAL or Exacrments, 
An Act to modify and add to the provisions of the Copyright Act, 1971, 


WHEREAS it is expedient to modify and add to the provisions of the Copyright Aot 
1911, in its application to British India ; Tt is hereby enacted as follows ;— 
CHAPTER I. 
PRELIMINARY, 
Short titlo and extent, ` 1. (2) This Aot «may be called the Indian Copyright 
Aot, 1914. 
(2) It extends to the whole of British Intia including British Baluchistan, the 
-t . . ` 
District of Angul and the Sonthal Parganas, f 


2. In this Act, unloss there is anything repugnant in the 
sulsjeot or context,— i 
(7) “the Copyright Act” means the Act of Parliament entitled the Copyright 
Act, 1911 : and 
(2) words and expressions defined in the Copyright Act have the same 
meanings as in that Act. 


Definitions, 





CHAPTER II. 
Construction AND MODIFICATION OF THE COPYRIGHT Act. 


A 


3. In the application to British India of the Copyright Act (a copy of which Acts 

Application of Copy- except such of the provisions thereof as are expressly restricted 
right Act to British to the United Kingdom, is set out in the First Schedule), the 
India with adaptations, following modifications shall be made, namely :— 

(Z) the powers of the Board of Trade under section 3 shall, in the case of 
works first published in British India, be exercised by the Governor 
General in Council ; 

(2) the powers of the Board of Trade under section 19 shall, as regards 
records, perforated rolls and other contrivances, the original plate of 
which was made in British India, be exercised by the Governor General 
in Council ; and the confirmation of Parliament shall not be necessary 
to the exercise of any of these powers ; 

(8) the references in section 19, sub-section (4), and in section 24, sub- 
section (Z), to arbitration shall be read as references to arbitration in 
accordance ‘with the law for the time being in force in that part of 
Britjsh India in which the dispute occurs ; 
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(4) as regards works the authors whereof were at the time of the making of 

the works resident in British India, and as regards works first published 

in British India, the reference in section 22 to the Patents and Designs 

Act, 1907, shall be construed as a reference to the Indian Patents and 

Designs Act, 1911, and the reference in the said section to section 86 

of the Patents and Designs Act, 1907, shall be. construed asa reference 

. to section 77 of the Indian Patents and Designs Act, 1911; 

' (5) as regards works first published in British India, the reference in section 
24, sub-section (Z), proviso (a), to the London Gazette and two London 
newspapers shall be construed as a reference to the Gazette of India, and 
two newspapers published in British India; and tho reference in proviso 
(b) of the samo sub-section of tho same section tothe 26th day of July, 
1910, shall, as regards works the authors whereof were at the timo of | 
the making of the works resident in British India, and as regards works 


first published in British” Tadia, bo construed as a reference to the 30th 
day of October, 1912, 


“4. (2) In the case of works first published in British India, copyright shall ig 


; subject to this limitation that the sole right to produce, repro- 
right PETE ary duce, perform or publish a translation of the work shall subsist- 


na a pub only for a period of ten years from the date of the first publicas 


tion of the work: ; 

Provided if within the said period the author or any person to whom he has granted 
permission so to do publishes a translation of any such work in ‘any language, copy- 
tight in such work as regards the sole right to produce, reproduce, perform or publish 
a translation in that language shall not be subject to the limitation prescribed in this 
sub-section. 


(2) For the purposes of sub-section (Z) the expregsion zi author ” 


includes the legal 
representative of a deceased author, 


5. In the application of the Copyright Act to musical works the authors whereof 


were at the time of the making of the works resident in British 
ee or ae ns India, or to musical works first published in British India, 
India, in, British the term ‘musical work” shali, save as otherwise expressly | 
provided by the Copyright Act, mean “any combination of 
melody and harmony, or either of them, which has been reduced to writing”. 
6. (Z) Copies made out of British India of any work in which copyright subsists 
F ; which if made in British India’ would infringe copyright, and 
Importation of copies. . A ‘ eo eee 
as to which the owner of the’ copyright gives notice in writing 
by himself or his agent to the Chief Customs officer, as defined in the Sea Customs 
Act, 1878, that he is desirous that such” copies should not be imported into British 
India, shall not be so imported, and shall, subject to the provisions of this section, be 


NZ 


? 


1 
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deemed to be prohibited imports within the meaning of section 18 of the Soa Customs 
Aot, 1878, 

(2) Before detaining any such copies, or taking any further proceedings with a view 
to the confis-ation thereof, sych Chief Customs officer, or any other officer appointed 
by the Local Government in this behalf, may require the regulations under this section, 
whether as to in formation, security, conditions or other matters, to be complied with, 
and may satisfy himself, in accordance with these regulations, that the copies are such 
as are prohibited by this section to be imported. 

(8) The Governor General in Council may, by notification in the Gazette of India, 

make regulations, either general or special, respecting the detention and confiscation of 
copies the importation of which is prohibited by this section, and the conditions, if 
any, to be fulfilled before such detention andsconfiscation ; and may, by such regulations, 
determine the information, noticrs and security to be given, and the evidence requisite 
for any of the purposes of th's section, and the mode of verification of such evidence, 

(4) Such regulations may apply to copies of all works the importation of copies of 
which is prohibited by this section, or different regulations may be made respecting 
different classes of such works, 

(6) The regulations may, provide for the informant re-imbursing the Secretary of 
State for India in Council all expenses and damages incurred in respect of any deten- 
tion made on his information, and of any proceedings consequent on such detention ; 
any may provide that notices given under the Copyright Act to the Commissioners 
of Customs and Excise of the United Kingdom, and c.mmunicated by that authority 
to any authority in British India, shall be decmed to have been given by the owner 
to the said Chief Customs officer. 

(6) This section shall have effect as the necessary modification of section 14 of the 
Copy Right Act. 


CHAPTER TII, 


PENALTIES. 


uek pa e of 7. If any person knowingly— 
(a) makes for sale or hire any infringing copy of a work in which copyright 


subsists ; or 


(b) sells or lets for hire, or by way of trade exposes or offers for sale or hire, 
any infringing copy of any such work ; or 

(c) distributes infringing copies of any such work, either for the purposes 

e of trade or to such nn extent as to affect prejudicially the owner of the 
copyright; or 

(d) by way of trade exhibits in public any infringing copy of any such 


work; or . 


` 
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Year, No. Short title, | Amendments. 
/ Section 25 and the Second Schedule, 
1899 XI | The Oourt-fees Amendment Act, 1899. «| In section 1 the word “and” after sub- 
. ` section (1) ; and sub-section (2). 
Section 4, 
" XI | The Currency Notes Forgery Act, 1899 . In section 1, the word “and” after sub- 
à section (1); and sub-section (2), 
i , XIL | -The Glanders and Farcy Act,-1899. ‘| In section 1, the word “and” after sub- 
A : section (2); and sub-section (3). 
Section 17 and the Sekedule. 
3 XIV | The Indian Tarif Amendment Acb, 1899] Tn section 1, the word “and” after . sub- 
. section (1) ; and sub-section (2). 
” XVII | The Land Improvement Loans (Amend-| In section 1, the word “and” after sub- 
ment) Act, 1899. section (l>; and sub-section (2), 
» XIX | The Currency Conversion (Army) Act,| In section 1, the word “and” after sub» 
1899. section (2); and sub-section (3). 
”» XX | The Presidency Banks Acf, 1899. . _.| In section 1, the word “and” after sub- 
section (1) ; and sub-section (2), 
v XXIII | The Church of Scotland Kirk Sessions] In section 1, the word “and” after sub- 
Act, 1899, section (2); and s ‘b-section (3). 
1900 i The Transfer of Property Act, 1900... In section 1, the word “and” aftor sub- 
section (1) ; and sub-section (2). 
” IL | The Prisoners Act, 1900. x ; -} In section 1, the word “and”, after sub 
> section (2); and sub-section (3). 
Sectiond3 and the Third Schedule, 
» V1 | The Lower Burma Courts Act, 1900. . In Schedule I, Part I, the entries relat- 
ing to Act If of 1877 and Act V of 
7 : 1881. 
” VU | Amending Act, XIX of 1899. «f Section 2. 
» XII. | The Bankers’ Books Evidence Act, 19004 In section 1, the word “and” after sub- 
section (1); and sub-section (2), 
1901 II | The Indian Tolls (Army) Act, 1901. *!| Section 8 and of the Schedule so much 
as is unrepealed. 
"e V | The Indian [Forest (Amendment) Act,} In section 1, the word “and” after sub- 
"1901, section (1); and sub- ection (2). 
z VI | :The Native Christian Administration of|| In section 1, the word “and” after sub- 
Estates Act, 1901. : section (1); and sub-section (2). 
VII | Tho Indian Mines Act, 1901. . ‘ -} In section 1, the word “and” after sub- 





3 ' 4 









' section (2) - and sub-section (3), 


Section 33. . 








1 2 3 ' 4 
Year.| No. Subject or short title, - ‘Extent of repeal. 
Part ‘Ill, - ; 
1896 VIII | The Inland Bonded Warehouses Act,| In section 1, the word “and’? after sub- f 
` 1896. ` section (2); and sub-section (3). pa 
: $ Section 4, sub-section (4). 
ss IX | The Tada Kaam Act (1890) Amend-| Section 5. 
ment Act, $ y $ ‘ 
» X | The Indian Volunteers Act Antendment| T2 section 1, the word “and’? after sub- 
Act, 1896, : section (2); and sub-section (3). 
S XI | The Excise Act, 1896 . . . «| Insecticn 1, suk-section (2), the words 
f “the Lieutenant-Governor of the North- 
Western Provinces and Chief Com- 
missioner of Oudh’’; the word “and” 
after sub-section (2); and sub-section’ 
8). 
z In section 3, sub-section (1), clause (4), 
: the words “in the territories adminis- 
k tered by the Lieutenant-Governor of 
the North-Western Provinces and 
: Chief Commissioner of Oudh,—the 
1897 tr : Roe Board of Revenue.” 
The Epidemic Diseases Act, 1897 ..- .| In section 1, the word “and” after sub- 
section (2); and sub-section (8). 
» IV | The Indian Fisheries Act, 1897 . «| In section 1, the word “and” after sub- 
$ section (2) ; and sub-section (8). 
» V Í The Amending Act, 1897.. ,„  .|Insection1, the word “and” after sub», 
d $ section (7); and sub-section `(2). 
' In the second Schedule, Parb II, the 
| - entry relating to Bengal Act, VIII of 
1862. : 
> VI | The Negotiable Instruments Act Amend-| In section 1, the word “and” after sub- 
ment Act, 1897 .; . . : .| section (Z); and sub-section (2). 
y The Ref bols Act, 189 Ta section 1, tie word “and” after sub- 
s ay Api Retorfnator? Sohgols Aot, 7 „| section (1); and sub-section (2). 
À ə Provi : .| In section 1, the word “and” after sub- 
” 1X | The Provident Funds!Act, 1897 . Section (2); and sub-section (8). 
» X | The General Clauses Act, 1897 š .| In section 1, the word ‘“‘and’’ after sub- 
7 section (1); and sub-section (2).' 
1897 | XIV | The Indian Short Titlos Act, 1897 . ` „| In section 1, the word “and” after sub- 
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section (1); and sub-section (7), 

In the schedule, tke entries relating to~ 
Aot X of 1875. 
Act V of 1887, 

Acb Lof 1888. 

Act XX of 1889, 
Act XVIII of 1890, 
Act IV of 1891, 
Act V of 1891, 
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Subject or short title, 


. Extent of repeal. 








Year, No. 
1898 I 
T IV 
” y 
» VI 
r Ix 
3. x 
1899 I 
” lI 
š IIL 
» IV 
3 Yy 
ei VIL 
3 VU 











’ 


Act VI of 1892, 
Act V of 1893. 
Act IT of 1894, 
Act VI of 1594. 
Act X of 1894. 
Act IV of 1895. 
Act XIII of 1895. 
Act I of 1896. 
Act IV of 1896. 
Act V of 1896. 
Acb XIII of 1896. 
Act XIII of 1897. 


The Stage Carriages Act (1861) Amend-| Section 2. ° 


ment Act, 1898. . 

The Indian Penal Code Amendment 
Act, 1898. 

The Code of Criminal Procedure, 1898. 


The Indian Post Office Act, 1898 
The Live-stock Importation Act, 1898. . 


The Indian Insolvency Rules Act, 1898 . 


The Indian Marine Acb (1887) Amend- 
ment Act, 1899. . o 


The IndianStamp Act, 1899. 


The Presidency Small Cause Courts 
Act, 1899. . . 


The Govornment Buildings Act,:1899 


The Indian Evidence Act, 1899. . 


In section 1, the word “and” after sub- 
section (1) ; and sub-section (2), 
Section 2 and the First Schedule. 


In section 471 (1), the words “and shall 
report the case for the orders of the 
Local Government,” ' 


I> section 471 (4) for the word and figu- 
res “section 472.” 


Section 76 and the Second Schedule. 


„In section 1, tLe word “and” after sub- 
section (2); and sub-section (9), 


In section 1, the word “and” after sub- 
section (1) ; and sub-section (2). 


In section 1, the word “and” after sub- 
section (1); and suh-section (2). 


In section 1, sub-section (2), the words 
“Upper Burma.” 


Section 79 andthe Second Schedule. 


Tn section], the word “and” after sub- 
section (1); and sub-section (2). 


Tn section 1, the word “and” after sub- 
section (2); and sub-seetion (8). 


Tn section 1, the word ‘‘and’’:after sub- 
section (1) ; and sub-section (2). 


Section 2. . 
Section 5. 


' The Inland St eam-vessels Act (1884)| In section 1, the word “and” after sub- 


Amendment Act, 1899, 
The Indian Retroleum Act,1899. . à. 


section (1) ; and’sub-section (2), 
In section 1, the word “and” after sub- 
secti-n (1) ; and sub-section (2), 
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| 
Subject or short title, | Extent of repeal. 
aame ren A a oo 
1901 X | The Court-fees (Amendment) Act, 1901. | In section 1, the word “and” after sub-. 
| section (1); and sub-section (2). 
» - XI | The Amending Act, 1901.. . .\In the title, the words “and repeal” and 
_ “obsolete”, - . 
In section 1, the word “and” after sub- 
es section (1); and sub-section (2), 
1902 III | The Indian Steamships (Amending and | Section 2, 
Validating) Act, 1902, - 
” VI | Act to abolish the Pandhari Tax The whole: Act, 
» _ VII | The Indian Tariff (Amendment) Act,1902 | Section 3. 
1903 I | The Repeal and Amending Act, 1903. | In the title, the words “and to repeal 
- certain other enactments”, 
1 i In the preamble, the third clause, 
a In section J, the words “Repealing and”, 
Sections 4 and 5 and the Third Schedule, 
In tho First Schedule, in -Part TI, the 
‘ entry relating to Bengal Act VIII of 
186%. i i 
» VIN | The Probate and Administration Act, Section 4, 
1903. ; 
” X | The Victoris Memorial Act, 1908 . | In section 1 ; the word “and” after sub- 
i , section (1) ; and sub-section (2), 
» XI | The Indian Tariff (Amendment) Act, | In section 1, sub-section (2); and section 
oo - 1903. | 3 : 
” XV The Indian Extradition Acb, 1903 - | Sectlon 24 and the Second Schedule, 
1904 | VII | The Indian Universities Act, 1904 | Sections 12 and 29 and the Second 
Schedule, 
» XI An Act to revive and continue section Section 2, 
8 (b ) of the Indian Tariff Act, 1894, oa 
» XY | The Indian Stamp (Amendment) Act, | tn section 1, sub-section (2), the words 
1904. arr “Upper Burma,” ` 
” XVI | The Sea Customs (Amendment) Act, The whole Act, 
1904. . i 
1905 T | The Indian Universities (Validation) | The whole Act. 
Acb, 1905. l a 
1966 The Indian Coinage Act, 1906. | In section 24, the first clausa; and the 
words “Provided that” and ‘“notwith- 
standing the repeal of the said Acts”; 
. ek and the schedule. - 
” VIH | The Land Improvement and Agricul- | Sections 2, 3 and 5, 
° turists’ Loans (Amendment) Act 1906, 
1908 V | The Code of Civil Procedure, 1908 ` . | fn section 60, sub-section (2), the brac- 
ketted letter (a), the word “or” after 
7 clause (a) and clause fb), 
oe XVII [The Indian Emigration Act, 1908 Sectiow 110 and the Fourth Schedule, 


In section 127, the first sub-section and 
5 the first seven words of sub-section (2). 


MI | The Presidency-towns Insolvency Act, 
1909% 






No. 
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1 2 ar: a 4 
ne 
Year! No, Subject or short title, . Extent of repeal, 








The Third Schedule. 






1910 In section 30, the words from “The 
enactments” to“thereof” and “Provided 
that” and “Provided also that”; and 


the schedule, 


if | The Indian Paper Curveney Act, 1910. » 


VI! The Indian Stamp (Amendment) Act, | In section 3, clause (ii). 
1910, i 


X | The Indian Museum Act, 1910. .  . | Section 17. 


XV [The Cantonments Act, 1910. , . —. | Section 31 and the schedule, 
TI | The Criminal Tribes Act, 1911, .. , | Section 29.° 


i ; . ; In section 36, sub-section (2), the words 
XU Í. The Indian Factories Act, 1911. . 3 front (epitkinche month oF the com- 


mencement of this Act, or’ to “this 
Act.” 





Regulations by the Governor General in Council. 





1960 V | The Coorg Land and Revenue, Regula- | The whole. 
tion, 1900. 
Bengal Regulations. 
The Bengal Land Revenue (Settlement | Sections 17, 18 and 25. 
- 1833 IX ana Deputy Collectors) Regulation, 
1833. y 


Acts of the Lieutenant-Governor of Bengal in Council, 


1809 | VI | tno Bengal Zamindari Dak Act, 1862 . "| The whole Act. ` 
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ACY No. ©X OF 1914. 
An Act to amend the Indian Companies Act, 1918, 


WHEREAS "it is espadon to amend ths Indian Companies Act, 1913: At is hereby 
enacted'as follows: — A 

1. This Act may be called iie Indian Ganna (Amend- ; 
ment) Act, 1914., 

W 2. After section 83 of the Indian Companies Act, 1913 
Insertion of new sec- g : A j . à 
„tions 83A and 83B (hereinafter referred toas the said Act), the following heading 

in Indian Companies and sections shall be inserted, namely :— 


Short title: 


Act; 1913: 
« Directors. ae ee i 
: 83A. (I) Every company registered ‘after the commence 
Directors obligatory: ment of this Act shall have at least two directors, 


(2) This section shall not apply to a private company. 
Appointment cf. direc- 83B. In default of and subject to any regulations in the 
tors, articles of a company other than’a private company— 

(i) the subscribers of the memorandum shall be deemed tobe -the directors of 
the company until the first directors shall have been appointed ; 
(it) the directors of the company shall be appointed by the members in ganeral 
meeting ; and 


(a) any casual vacancy occurring among the directors may bherfilled up by 


the directors, but the person so appointed’ shall be subject to retirg 
ment at the same time as if he had become a director on the on 
which the director in whose place he is appointed was lást spooled 


a director.” 
fons DIA, AB A0 aad 3. After section 91 of the said Act the following sections 


91D in Indian Compa- b 1: ted, al =? 
nies Act, 1913. all'be inserted, name ye 


i 


“91A. (2) Tvary. director who is directly or indirectly concerned or interested 
Disclosure of Interest Ín any contract or arrangement entered into by or on behalf of 
by director. ; the company shall disclose the nature of his intereet at the 
meeting of the directors at which -the contract or arrangement is determined on, if ‘his 
interest then exists, or in any other case at the first meeting of the directors after the 
acquisition of his interest or the making of the contract or arrangement : 

Provided that a general notice that a director is a member of any specified firm 
or company, and is to be regarded as interested in any subsequent transaction with 
such firm or company, shall as regards any such transaction be sufficient disclosure 
within the meaning of this sub-section and after such general notice, it shall not be 
necessary to give any special notice relating to any particular transaction with snch 
firm or company; 


‘ 
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(2) Every director who contravenes the provisions of sub-section (1) shall be 
liable to a fine not exceeding one thousand rupees. 

91B. (Z) No director shall, as a director, vote on any contract or arrangement in 

Prohibition of voting which he is either directly or indirectly concerned or interested ; 
by interested director. and if he does so vote his vote shall not be counted : 

Provided that the directors or any of them may vote on any contract of indemnity 
against any loss which they or any one or more of them may suffer by reason of becoming 
or being sureties or surety for the company. 

(2) Every director who contravenes the provisions of sub-section (Z) shall be 
liable to a fine not exceeding one thousand rupees. 

91C. (1) Where a company enters into a conttact for the appointment of a 

manager of the company in which contract any director of the 

Disclosure to mem- company is directly or indirectly concerned or interested, or 

ea pean varies any such existing contract, the company shall send 

an abstract of the terms of such contract or variation, as the 

case may be, together with a memorandum clearly indicating the nature of the interest 

of the director in such contract, or in such variation, to every member ; and the contract 
shall be open to the inspection of any member at the registered office of the company, 

(2) If a company makes default in complying with the requirements of sub-section 
(Z), it shall be liable to a fine not exceeding one thousand rupees ; and every oflicer of 
the company who knowingly and wilfully authorises or permits the default shall be 
liable to the like penalty, 

91D, (Z) Every manager or other agent of a company other than a private 

company who enters into a contract for. or on behalf of the 
eee coe company in which contract the company is an undisclos:d 
peineipal is undisclosed principal shall, at the time of entering into the contract, make a 
; memorandum in writing of the terms of the eontract, and 

specify therein the person with whom it has been made. 

(2) Every such manager or other Agent shall forthwith deliver the memoran- 
dum aforesaid to the company, and such memorandum shall be filed in the office of the 
company and laid before the directors at the next directors’ meeting. 

(8) If any such manager or other agent makes default in complying with the 
requirements of this section—- . 

(a) the contract shall, at the option of the company, be void as against the 
company ; and | ’ 

(b) such manager or other agent shall be liable toa fine not exceeding two 


hundred rupees,” ‘ 


ACT No. XII of 1914. 


PASSED BY tHE GOVERNOR GENERAL oF INDIA IN CoUNCIL 


( Received the assent of the Governor General on the 16th 
, September, 1914.) 


An Act further to amend the Sea Customs Act, 1878. . 
Wuereas it is (expedient further to amend the Sea Customs Act ; 1878, Itis 
hereby enacted ‘as follows :— 


, 1, This Act may be called the Sea Customs (Amendment) 
Short title. f 


Act, 1914. 
Amendment of section 2. In'section i9 of the Sea Customs Act, 1878 (here- 
19, Act VILI, 1878. inafter called the said Act), for the words “ or any speci 


fied part of British India” the following shall be substituted, namely, ‘ or any specified 
part thereof, either generally or from or to any specified country, region, port or place 
beyond tke limits of British India. ” ° . 

aoni of section 3. To: section 38 of the said Act the following proviso shal} 
38, Act VIIY, 1878. be added, wamely :— 

“Provided that where the shipment of any goods is permitted without a 
shipping bill, or in anticipation of the delivery of a shipping bill, the rate of duty 
and tariff valuation, if any, applicable shall be the rate and valuation in force at the 
time when shipment of the good commences. ” l 

Amendment of section ` 4: In clause (b) of section 49 of the said Act, after the word 
407 Ach V 11151818. “ goods” the words “or any specified good or class of goods ” 
shall be inserted ; and the words “in India ” are repealed. ` 
(1) In section 137 of the said Act the following words 


r 


Amendment of section 5. 
137, Act VILL, 1878. are repealed, namely :— 


“ Unless the Chief Customs-oflicer shall, in the case of any customs-port or wharf, 
or of any class of goods, otherwise direct by notification in the local official Gazette. ” 

(2) To the same section the following proviso shall be added, namely :— 

“ Provided that the Chief Customs-officor may, in the case of any customs-port or 
wharf, by notification in the local official Gazette, and subject to such restrictions and 


. conditions, if any, as he thinks fit, exempt goods or any specified goods or class of goods or 


any spevified person or class of’ persons, from all or any of the provisions of this section.” 
Amendment of section 8. In section 155 of the said Act, for the first ‘paragraph 

155, Act VIL, 1878. shall be substituted the following, namely :-— 
“When by any law for the time being in force, a special duty is imposed 


on donaturet spirit, the Local Gevornmont .msy make rules for ascertaining oud 


1 
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determining what spirit imported into British India shall be deemed to be denatured 
spirit for the purposes of such law, and for causing such spirit to be denatured, if 
necessary, by its own ofiicers, at the expense of the person importing the same, before 
the customs duties leviable thereon are levied.” 


ACT No. XIII OF 1914. 


PASSED BY THE GOVERNOR GENERAL or Inpra IN COUNCIL 
( Recewed the assent of the Governor General on the 16th 


September, 1924. ) 


An Act to amend the Indian Life Assurance Companies 
Act, 1972. 
Whoréaa it is expedient to amend the Indiaw Life Assurance Comp.anies Act 


1912; Itis hereby enacted as follows :— 
i. This Act may be called the Indian Life Assurance Com- 
Short title, 
panies ( Amendment) Act, 1914, . 
E RENE A E 2. In section 4 (1) of the Indian Life Assurance Companies 
4(L) and Third Sche- Act, 1912, and in the forms of Balance Sheet (A) and (B) set 
dule, Aot. VI, 1912, forth in the Third Schedule to tho Act, for the words “Comptrol- 


ler General ” the words “Controller of Currency ” shail be substituted. 


ACT NO. XIV OF i914. 





PASSED BY THE GOVERNOR GENERAL OF INDiA IN CoUNoIL. 


( Recewed the assent of the Governor General on the 16th 
i September, 1924.) 


An diel further to amend the Indian T: slegiraph Act, 1885, and the 
Indian Post Office Act, 1898.. 


Wuereas in view of the amalgamation of the offices of Director-General of , 
Telegraphs and of Director-Geweral of the Post Office of India. it is expedient further 
to amend the Indian Telegraph Act, 1883, and the Indian Post Offices; Act, 1893: It i is 
hereby enacted as follow :— 

G 1, This Act may be called, the Indian Post Office and 
Short title, 
Telegraph (Amendment) Act, 1914, 
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7 2. In clause (6) of section 3 and in section 29A of the 
Fee erg or Indian Telegraph Act, 1885, for the word “Telegraphs”, 
- Act XII of I$85- wherever it occurs, the words “Posts and Telegraphs” shall 
be substituted. 


Amendment of. eo- r : 
tion 2 of Act VI of 3, In section 2 of the Indian Post Office Act, 1898,— 


1898. 
(i) in clause (a), for the words .‘ the Post Office of India” the words 
“ Posts and Telegraphs” shall be substituted; and 
(ii) in clause (k), after the word “department” the words ‘ established 
for the purpose of carrying the provisions of this Act into effect and °? 
shall be inserted. ; 


a 


ACT NO. XV of IgI4. 





PASSED By THE GOVERNOR GENERAL or INDIA IN Covyctt. 
(Received the assent of the Governor General on the roth 
September, 1914.) s 
An Act to amend the Indian Army Act, 1g1T. 
Wuuress it is expedient to amend the Indian Army Act, 1911; Itis hereby 





enacted as follows :— 
; l. This Act may be called the Iudian Army (Amendment 
Short title, ) 


Act, 1914. 

Substitution of new 20° i ai x 
scction 11d, Act VIH : For sgonon 114 of the Indian Army ae 1911, the fel 
of 1911. . lowing section shall be substituted, namely :— 

Property of deceas- “]14- The following rules are enacted respecting the disposa] 
ed persons and de- of the *property of every persor subject to this Act who dies 


serters. 
or deserts :— . 


(1) The commanding officer of the corps, detachment cr department to 
which the deceased person or deserter belonged shall secure all the moveable property 
belonging to the deceased or deserter that ig in camp or quarters, and cause an inventory 
thereof to be made, and draw any pay and allowances due to such person. 

(2) Inthe case cf a deceased person who has loft in a Government savings 
bank (including any posti office savings bank, however named) a deposit not exceeding 
one thousand rupees, the commanding officer may, if hethinks fit, require the secretary 
or other proper officer of the bank to p2y the deposit to him forthwith, notwithstanding 
anything in any departmental rules ; and after the payment thereof in accordance with 
such requisition, no person shall have any right in respect of the deposit except as herein 


after provided. i 
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(3) In the case of a deceased person whose representative is on the spot and 
has given socurity for the payment of the regimental or other debts in camp or quarters 
(if any) of the deceased, the commanding officer shall deliver. over any property received 
under clauses (Z) and (2) to that representative, 

(4) ln the case of a deceased person whose estate is not doali with under 
clause (2), and in the case of any deserter, the commanding officer shall cause the move- 
able property to be so!d by public auction, and skall pry the rezimental and other debts 
in camp or quarters (if any), and, in the case of a deceased person, the expenses of his 
funeral ceremonies, from the proceeds of the sale snd from any pay and allowances 
drawn under clause (Z) and from the amount of the deposit (if any) received under: 
clause (2). i 

` (5) The surplus, if any, shall, in the case of a dece ised person, be paid to his 
representative (if any), or in the event of no claim to such surplus being established 
within twelve months after the death,then the same shall be, remitted to the prescribed 
person. 

(8) In the case of a deserter, the surplus (if any, shall bə forthwith remitted 
to the prescribad person and shall, on the expiry of three years frim the date of his 
desertion, be forfeited to His Majesty, unless the deserter shall in the meantime have 
surrendered or been apprehended 


Meaning of deser- Explanation:—A person shall be deemed to be a deserter 
tion, within the meaning of this section who bas without authority 


been absent from duty for a period of sixty days and has not subsequently surrendered 
or been apprehended.” 





ACT No. XVI OF 1914. 





PASSED BY THE GOVERNOR GENERAL OF INDIA IN Ccuuynor, 
(Received the assent of the Governor General on the 16th 
September, 1914.) 
An Act to amend the Indian Airships Act, rorz, 
Wuenreas it is expedient to amend the Indian Airships Act, 1911; It is hereby 
enacted as follows:— 
Short title. 
ment) Act, 1914. 


Substitution of the 2) In th . Stee ; . 
word “aircraft” for the (2) In the Indian Airships Act, 1911 (hereinafter called 


words ‘$ Airship” and the said Act), for the words “ airship ” and “ airships”, wher- 
cia ieee ers ever they occur, there shall be substituted the word “ aircraft.” 


(:) This Act may be called the Indian Aircraft (Amend. 


Amendment of sectidh (3) For section 7 of the said Act, the following sectiong 
7, Act XV11, 1911 -° shall be substituted, namely;—— 


e ` s 
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Prohibition and regu- “7, (1) The Governor General in Council may, by notification 
lation of navigation of , a Aat ae 
aircraft, in the Gazette of India, prohibit or regulate the navigation of 


aircraft over, or the entry of aircraft by flight into, British India or :.ny part thereof, 
including the ter:itorial waters adjacent thereto. 

(2) Subject to the control of the Gavernor General in Council the I:ocal Govern- 
ment of # province may, by notification in the local official Gazette, ‘ exercise in 
respect of the province the like powers of prohibiting or regulating navigation as are 
conferred by sub-section (1) on the Governor General in Cozneil 

(3) Any notification issued under sub-section (2) or (2) may apply either to 
all airoraft or to any specified class or de-crip‘ion of aircraft, and may prohibiu navi- 
gation or entry as aforesaid, as the case may be, either at all times er at specified times 
or on specified occasions, and either absolutely or subject to specified exceptions or con- 
ditions, and such conditions may, withcut prejudice to the generality of the foregoing 
provisions, require any aircraft—~ 

(a) to display specified signals or marks, l 
(b) to comply with specified signals in a specified manner, 
(c) to laud within a s} ecified area or at a specified place, and 
(d) in the case of aircraft entering British India by flight, also to enter 
at a specified place. ° 
A EET ae tate (2) Whenever an aircraft contravenes the c nditions of 
signals. a notification issued under section 7 requiring it to comply 
-with specified signals iu specified ma:.ner, any person appointed in this behalf by the 
Governor General in Council may fire at or into such aircraft, and use any and every 
other means necessary to compel compliance, 
(2) The Governor General in Council may delegate to any authority the power of 
making appointments under sub-section a)? 


~ 4. For clause (5) of section 8 of the said Act the following 
Amendment of section S . 
(5), Act XVIL 191}, clause shall be substituted, namely :— 


“ (5) a notification issued under section 7, does or abstains from doing any act, 
unless, in the case of contravening a condition relating to navigation or landing, he 
proves that he was compelled thereto by stress of weather or other circumstances over 
which he had no control.” 


ACT No. XVII OF 1914. 


PASSED BY THE GOVERNOR GENERAL OF INDIA IN CoUNCIL. 
( Received the assent of the Governor General on the 16th 
September, 1914) 


An Act to amend certain enactments and to repeal certain 


other enactments. 


Wnerkas it is expedient that certain fora.al amendments should be made in the 
enactments specified jn the Hirst Schedule ; 


80 THE BOMBAY LAW REPORTER. - [VOL XVI, 


` and whereas it is also expedient that certain enactments specified in the Second 
Svhedule, which are spent, or have ceased to be in force otherwise than by express 
specific repeal, or have by lapse of time or otherwise become unnecessaay, should he 

expressly and specifically repealed ; 
It is hereby enneted as follows: — 


VA 


Short tit'e (1) This Act may be called the Seeond ‘Repealing and 
Amending Act, 1914. f ' . 
Amendment of cer- (2) The enactments specified in the First Schedule are 
tain enactments. hereby amended to ihe extent and in the manner mentioned in 
the fourth column thereof, yia i : 
Repeal of certain en- (3) The enactments specified in the Second Schedule 


actments. are hereby repealed to ihe extent mentioned in the fourth 


J 
oases (4) The repeal by this Act of any enactment shall not affect 


any Act or Regulation in which such enactment has been 
applied, incorporated or referred to; 


and this Act shall n ot sffcct the validity, invalidity, effect or consequences of 
anything already done or suffered, or any right. title, obligation or liability already 
acquired; accrued, or incurred or any remedy cr. proceeding in respect thereof, or any 
release or discharge of or from any debt, penalty, obligation, liability, olaim or demand 
or any indemnity already granted, or the proof of any past act or thing ; 

nor shall this Act affect any principle or rule of law, or established jurisdiction, 
form or course of pl eading, practice or procedure, or existing usage, custom, „privilege, 
restriction, exemption, office or appointment, notwithstanding that the same respectively 
may have been in any manner affirmed, recognized or derived by, in or from any - 
enactment hereby repealed ; ae ee 

nor shall the repeal by this Act of any enactment revive or restore any juris. 
diction, office, custom, liability, right, title, privilege, restriction, exemption, usage 
practice, proce dure or other matter or thing not now existing or in force., 
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THE FIRST SCHEDULE. 
AMENDMENTS. 
. (See Section 2.) 
————— a ee 





4 





Seem 
No. | ` Short title. | . Amendments, 
a 


1870 - VII | The Court Fees Act, 1870. In Schedule II, Article 6, for ‘the words 


“Bail bond or other instrument of obli- 
gation given in-pursuance of an order 
: made by a Court or- Magistrate under 
any Section of the Code’of Criminal 
Procedure, 1882, or the Code of Civil 
Procedure,” the following ‘shall be 

` substituted, namely :— 





1893 ‘VI | The Government Tenants (Punjeb) | «Bait bond or other instrument of obli- 
Act, 1893, p 


gation given in pursuance of an order 
made by n Court or Magistrate under 
any section of the Code of Criminal 
Procedure, 1698, or the Code of Civil 
Procedure, 1908, and, not otherwise 
provitled for by this-- Act,” 


II | The Ge“rnment Tenants (Punjab) | 1, In the title and preamble, for the 

1893 ‘Ac wae word “Punjab” the words’ “North- 

% guo’ West Frontier Province” shall be sub. 
65 ‘(6) so! stituted, 











2. For section 1, the following section 

shall be substituted :... 

“1. (2) This Ast may be called the Gov- 

ernment Tenants 

- Short title and (North-West Fron- 

extent. tier Province) Act, 
1893, 


e 
(2) It extends to the territories for the 
time keing administered by the Chief 
Commissioner of the North-West 
Frontier Province.” 





y i ri id ln Schedule IIT, for the words “Spirit 

1894 vul The Indian Tarif Act, 1894 which has been rendered effectually 

and permanently unfit for human con- 

sumption,” the words “Denatured 
spirit” shall be substituted. 


1897 X The General Clauses Act, 1897. 1, In section 3, after clause 8 (a), the 


following sha!l be inserted, namely :— 
s . 


“S, (b) ‘Central Provinces Act’ shall 
mean an Act made by the Chief Com- 
missioner of the Cegtral Provinces in 
Council under the Indian Councils 

| Acts, 1861 to 1909,” 





2.270 section 24, the following: shall be 
added, namely ..., 


a 
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THE FIRST SHEDULE contd. 


`à 


| : 4 








1897 


1911 
e 


1914 











Short title. 


The *General 
concld, 


The Code of Civil Procedure, 1908. 


The Indlan Patents and Designs Act, 


1911. 


‘| The Decentralization Act, 1914, 


+ 





Causes Act, 1897... 


| Amendment, 





“and when any Act of the Governor 
General in Council or Regulation, 
which, by a notification under 
section 5 or SA of the Scheduled 

' ~ Districts , Act 

XIV of 1874 » 1874, or any, 
like law, has been extended to any 
local area, has, by a subsequent 
notification, been withdrawn from 
and re-extended to such ar’a or 
any part thereof, the provisions 
of sueh Act or Regulation shall be 

‘deemed to have been repealed 

and and re-enacted, in such area 
or part within the meaning of ° 
tais section.” f 


3. After section 29, the following sectio 
shall be added, namely :... ' 5 


“30, In this Act the expression ‘Act 
: of the Governor, 
General in Council, 
wherever it occurs, 
tion 5, and-the word ‘Acb 
2), (38), (48), and (50) 
din section 25 shall be 
nclude an Ordinance made 
and pwWinulgated by the Governor 
General under section 23 of the Indian 


24 & 25 Vict, o. 67, Goungils Act, 


Application of Act 
to ordinances. 


except in se 














In the first Schedule, Order V, for 
~ clause (b) of rule 26, the following 
shall be substituted :... 


‘(b) the Governor General in Council 
- has, by notification ia the Gazette 
of India, declared, in respect of 
any Court situate in any such 
territory and not established ar 
continued in the exercise of, any 
such jurisdiction as aforesaid, that 
service by such Court of any sum- 
mons issued by a Court under 
this Code shall be deemed tio be 
valid service,’ y 


In sub-section (5) 'of' section 16, after 
the word “condisioas’ the words 
“aud, restrictions” shall be inserted. 


In Part I of the Schedule,in-No. 1 of 
the amendments made in Act XX of 
1883, for the word “Commissioner”? 
the words “ the Commissioner- shall - 
be substituted, 


Ava vw we was Sy 
















Extent of repealed, 





hice Act, 1859 , In section 1, the words yvom “words im- 
porting ‘the singular” to “include 
females.” s 5 


ation “and Canal | So much as is unrepealed, 

Pings A 

In section 1, the words vom “words in 
Gambling Act, 1867. the sing ular” žo “include females. 4 
aojabd Laws Act, 1872. Section 4 and the Second Schedule. a a 
e Pnnjab Laws Amendment Act, | In section 1, the "words “and it shall 


- 1875- come jnto force at once.” 


, The Hackney Carriage Act, 1879. In section 1, the words*fand it shall 
l come into force at once ; but.” ` 


The Madras Irrigation and Canal | The whole. 
Company Act, 1880. 


The Punjab Law Amendment Act. | In section l, the words “and shall come ~ 
1881. into force at once.” 


The Madras Civil Courts Act, 1885, {In section l: the word “and” after 
sub-section (1), and sub-section (2}. 


The Erobate and Adminstration Act, | 1. In the title and preamble | the words 
| 1899 “tho Court-fees Act, 1870.” ; 


2. The heading above section 18. 





3. Section 18, so much as is unrepealed, 








1892 VIL | The. Madras City Civil Court Acb, | In section 1: the word “and” after sub- 
1892, section (7), and s»b-section (2). 
1899 XVI | The Northern India Canal and Drai- | In section 1: the word “and” after, seb- 
nage (Amendment) Act, 1889. section (1), and sub-section (2). 
1908 V * Tho Code of Civil Procedure, 1908. | Section 156 and the Fifth Schedule. 
1908 IX j| The Indian Limitation Act, 1908. Section 32 and the Third Schedule. 
J 1909 1V | The Whipping Act, 1909. Section $ and the Schedule- 
` 4911 XVIl | The Iodian Airships Act, 1917. ln section 10 the Word Wot ia the 
" second place where it occurs, 
1912 Il | The Co-operative Societies Act, 1912 | Section 50. 


Za 
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THE SECOND SC 























P - 
i | 2 | 3 
Years. » No. | Short title. 
1912 VI | The Indian Lunacy Act, 1912- Section 101 an 
» VI |The Indian Life Assurance Compa- | Section 42, 
nies Act, 1012. 
2 VIl | The Wild Birds and Animals Pro- j Section 9. 
tection Act, 1912, : 
VII | The Indian Motor Vehicles Act, 1914. | “In the proviso to section 9, bh 
by such authority and.” 
re cl 













ion 6'of the Karachi Port Trust Act, 1886, here- 
d ‘the said Act”, the following section shall be 


Mit shall from time to time appoint a person to be chairman 
s9 appointed may bea public officer or not. The chairman 


(2) The Board shall each year at their last meeting in 
March elect oue of their number to be vice-chairman of the 
Board for the year commencing on the ensuing lst of April. 


Pir: 
of 


3) In the event of the death, resignation or disqualification of the vice- 
Pan or of his absence from four successive meetings of the Board, the Board 
Moai! elect a successor who shall hold offica for the remainder of his predecessor’s period 
of office.” 


eed aaa eee 3. In section J of the said Act— 


(a ) for the word “ two” the word “one” shall be substituted, 

(b) for the words “ The remaining trustees shall be appointed by Government n 
the words “ The remaining trustees of whom one at least shall be æ representative 
Indian merchant skall be appointed by Government” shall be substituted. 


_Amendment of sec- 4. Insection 9 of the said Act for the word “or” on the 
Hong: first occasion where it ocours the words “and of every person 
elected to be” shall be substituted, 


ion Oh ee 5. (1) In sub-section (Z) of section 16 of the said Act— 
(a) the words “and vice-chairman ”’, ` 7 
(6) the word “ respectively ” 
shall be omitted. 7 
(2) In sub-section (2 ) of the said section, the words “and. vice-shairman ” 
shall be omitted, S ` 


1 






















Amendment of sec- 
tion 17. 
“ Provided that 
chairman thereof, and i 
mittee, the vice-chairman sha 
Amendment of sec- 7. ( 
tion 18, the words 


(2 ) In sub-section (7) of 8 
Sanction by chair- of the Port Engit 


man, cise of a power in Ù 

orders of the Board or by special order of the d 

‘Atiendment: “of: sec: 8. To section 20 of th 
tion 20. be added, namely :— 

“ Provided that such deputation shall be 3 

absence from duty, owing to illness or other cause, of the 

Amendment of sec- 9, Paragraph 4 of section 23 
tion 23, omitted. : 


Amendment of sec- > 40. In section 24 of the said Act, for 


tion 24, the second occasion where it occurs the w 
substituted. , 

Amendment of sec- 11. In section 28 of the said Act, for the words 
tion 28, 


on the first occasion where they occur the word “we 
be substituted. ` 


k at of sec- 12. In the proviso to section 29 ofthe said Act, for tha 
iON Adv, 


The sanction of Gov- words ‘‘ fifty thousand” the words “one lakk of” shall be sub- 
ernment required if the stituted 
cost shall exceed one ° 
lakh of rupees. 


Amendment of sec- 13. To paragraph 1 of section 46 of the said Act, the follow- 
tion 46, ing words shall be added, namely :— 
“and for the amount of rent lawfully due on buildings, plinths, stacking 
areas and other premises the property of the Board, and not paid after bills therefor . 
have been duly preferred, the Board shall have a lien on all goods therein or thereon, . 


and shall be entitled to seize and detain the same,” 


Per ahaa OF: po: 14. In paragraph 1 of section 50 of the said Act— | 


(a ) after the word “ landed ” the words, “ or if rents due under section 46,’ 


(ù ) after the, word « custody” the words “ or seized and detained for 
rents due ” 
shall be inserted, 


_ Amendment . ef i sec- 25. For sub-section (2) of section 59B of the said Act suba | 
tion GB, stitute the following sub-section, amely— — - 
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re been received within 
y by notification in the 
J, stream, river, pipe or 
on Work, 

has been issued under sub- 
ho Collector shall publish in the 
the Mamlatdar’s Office of the taluka 
tuwn and villege whichin his opinion 
prcclamation— 

BS possible, the source of supply, situation and 
ork notified under sub-section (3) of section 73; 


Part épplies to the work so notified from the date 
Fier sub-section ( 3 ) of section 73; and 

ricd cf not less than three months from the date of such 
g every person claiming any right in the work so notified 
Collector within such pericd a written notice specifying, or to 


state, the nature of such right. 


Second-class Irrigaticn Work stall te deemed to be a canal 
within the meaning cf sub-section (1) of section 3 and 


rosin 
to such work the following sections and Perts only shall,, so far 


Main 
as may be, apply, namely :— 
Sections 3, 4, 8, 9, 10, 11, 12, 13, 14, 16, 17, 18, 19, 20, 21, 22, 23, 24, 28, 
art V, Part VIII, except sub-section. (8) of section 61, and Part IX, 
(2) The aforesaid secticus ard Parts shall, for the purposes of this Part, 
be subject to the following modifications, namely : — 
(i) In section 16 before the word ‘any’ prefix the words— 
‘Subject to any rights recorded in the Record-of-righ‘s prepared or revised 
as hereinafter provided.’ 
(ii) In section 17 before the werd ‘ any’ neces the words ‘Subject as 
aforesaid,’ 
(iii) In eection 21 for clause (d), the bo felew ing shall be substituted, 
namely :— 
‘(d) To have a supply of water on such terms as may be prescribed in the 
Record-of-rights prepared or revised as hereinafter provided.’ 
tiw) To section 22 the following proviso shall be added, namely :— 
‘ Provided that no such private arrangement shall affect any rights to water 
recorded in the MRecord-of-rights prepared or revised’as herein- 
after provided.’ ° 
(v) In} section*30 for the words ‘every agreement for? the words 
‘all rights to’ shall be substituted, and in the same section after the 
























rights pré 
Paragraph ¥ 


(vi) In Part V, S 
shall be omitted, 
(vii) In Part V, sectio 
z omitted. 
( viii) In Part IX, section 67%] 
X.’ shall be inserted. 


“76. (1) As soon as possible after ti 

Collector under section TA 

ae of Record-of- empowered in this behalf, 

below the rank of a Mamlatdar, 

claims to any right in the Sccond-class Irrigation Work, and 

such right and draw up in the form from time to time prescrib 

Council an Irrigation Record-of rights so far as the same may be ag 

records of Government and the evidence of any person likely to be að 

same and any other documentary or oral evidence which the parties ¢ 
witnesses may produce. 


(2) Such Record-of-rights shall contain the following matters :— 

(a) the nature of the Second-class Irrigation Work and an 
subsidiary thereto, 

(b) the lands irrigable therefrom, _ 

(c) the custom or rule of irrigation, 

(ad) the rights to water and the conditions on which such rights are 
enjoyed, and 

(e) such other matters as the Governor in Council may by rules prescribe 
in this behalf. 


“77, (1) For the purposes of the inquiries under section 76 such canal-officer 
Powers of een Ver aes may enter, by himself or any officer authorised by him for the 
purpose, upon any land adjacent to any such work, and may 


survey, demarcate and make a map of the same. 


(2) Notwithstanding anything contained in section -76- where no sufficient 
evidence is forthcoming as to all or any of the matters specified in that section such 
canal-officer shall, so far as may be, settle and record the aforesaid matters in such 
manner as he may déem fit. 

78, The eRecord-of-rights prepared under sectivn 76 may be revised from 
time to time by & canal-ofticer duly empowered in that behalf, who shall be a Revenue: 
officer not below the rank of a Mamlatdar, j 


























COUNCIL. 7 


any Record-of-rights 
egard to the maintenance 
rrigation Work, any right 
cannot continue to be exercised 
the Governor in Council may 
e such right wholly or in part, 
of a sum of money in lieu thereof, or 
he may think fit; and he shall revise 


fat undertaking at their’ own cost any work 
Rupply of water in any Second-class Irrigation 
Feased bayond the amount of such supply at the time 
ing or revising the Record-of-rights under this Part 
ernor in Council may, without prejudice to any rights so 
Mt to such surplus water shall vest in Goverament and shall 
6 may deem fit and the Record-of-rights shall be revised in 


irection. 









Men any Record-of-rights has been prepared of revised under this Part 
it shall be published in the language of the district at the 
'Record- jfamlatdar’s Office of the taluka in which the work is situated 
and in every town and village which in the opinion of the 


or is affected by such Record-of rights. 


“92. An entry in any Record-of rights prepared or revised under this Part 
Entries in the Re! rd- shall be relevant as evidence in any dispute as to the matters 
of-r ghts t3 be relevant recorded, and shall be presumed to be true until the contrary is 
as evidence. proved or a new entry is lawfully substituted therefor: 

provided that no such entry shall be so construed as to limit any of the powers 


conferred on the Governor in Council by this Part. 


«83, (Z) In any suit or proceeding in which an entry made in any Record -of- 
rights prepared or revised under this Part is direotly or indirectly 
Notice of mio called in question, the Court shall, before the final settlement of 
j ERR P MR ` igsues, give notice of the suit or proceading to tho Collector, and, 
if moved to do so by the Collector,. shall make the Secretary of State for India in 
b Council a party to the same. : 

(2) Save as provided in sub-section ( 1) no suit ghall lie against Goverpment in 
respect of anything done by the Collector, canal-oflicer or any 
other person acting under the orders of Government in the 
exercise of any power by this Part conferred on such Collector, 


canal-officer or other person’ or on Government. 


Suits against Govern- 
ment, 



















(8) Any sul 


Period of limitation, 


date of any order passed by the fin 
to this Part, 

“84, In every Second class Irrigd 
performed by the 
Obligation to carry ig 
out petty repairs. perform them is imposed™ 

to say :— i 

(1) The filling up of gullies, ruts and 

revetments, and all petty repairs of a like 

of bunds, of tranks, channel-banks or other 
class Irrigation Work. 


{2) The „prevention of the growth on such work ol 
trees and vegetation endangering the safety or com 
tion of such work. 


(8) The preservation of such bushes and grasses as have 

for the protection of the interior water slopes of such work. 
(4) The clearance of silt from sluicss, supply and distributing cha 
(6) The clearance of waste weirs and waste channels. 


“85. The obligation to perforin the repairs prescriked by the last preceding 

section shall, with reference to any land irrigated from such 

Incidence of obligation, work, be deemed to be imposed jointly and severally, in the case 

of unalienated land, on the occupants of the. land, and, in the 

case of all other land, on the holders of the land, as defined in either case in the Bombay 
Land Revenue Code, 1879. 


“86. If any person on whom any obligation is imposed with reference to any 
Second-class Irrigation Work by any of the provisions of this 
Part, fails to fulfil the obligation so imposed, or if any person 
infringes any right recorded in the Record-of-rights prepared or 
revised as hereinbefore provided, the canal-oflicer may require him by notice to fulfil ( 
such obligation or to desist from infringing such right within a psriod to be prescribed 

in the notice of not less than fifteen days, and in the event of failure may take such 

steps as may be necessary for the discharge of the said obligation, or the enforcement 

of the said right, “and the amount of any expense so incurred shall be a sum due to 
Government and rocoverable as an arrear of land revenue, 


Power to enforce 
rights and obligations. 
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pasurement 5,396 square 
ges and buildings standing 
evenue under old Nos. 529, 
14041, -bearing old Survey Nos, 
Nos. 2925/31, Street Nos. 7/13, 
unded on the east by land belonging 
property belonging to Shaikh Essa bin 
Falkland and Foras Roads, on the north 
e Falkland Road and partly by Oomerkhadi 
es are in the occupation of the Bombay Elec- 
imited. 

cel of land containing by admeasurement 2,398 square 
stered by the Collector of Land Revenue under 
m44 and new Nos. 13752; a/13764, old Survey Nos. 
No. 1/3599, together with the messuages, edifices and 
‘eon, respectively, assessed by the Municipality of Bombay 
589/90, Street Nos. 274/76, all which premises are situate 
ide of Parel Road in the registration sub-district of Bombay, 
on or towards the west by the line of the Groat Indian Peninsula 
‘any, on or towards the east by Parel Road aforesaid, on or towards the 
he property of Sabaji Sawlyaram, administrator of the estate and effects of 
Dhondiba Krishnaji Mahar, and on or towards the south by property belong 
Muncherji Palonji Contractor, which said piece or parcel of land is now in the 
upation of the Bombay Electric Supply and Tramways Company, Limited.” 


BOMBAY ACT NO. IV OF 1914. 


(First published, after having received the assent of the 
Governor General, in the “ Bombay Government 


Gazette” on the 15th September 1914.) 
An Act further to amend the Aden Port Trust Act, 1888, 


Wuaereas it is expedient further to amend the Aden Port Trust Act, 1888, in 
the manner hereinafter appearing ; It is hereby enacted as follows :— 
1. This Act may be called the Aden Port Trust (Amendment) Act, 1914, 
2. In sub-section (2) of seotion 6 of the Aden Port Trust 
Act, 1888, hereinafter called “ the,said Act,” the words, “The 
Port Surgeon at Aden,” shall be omitted. 


3. To section 13 of the said Act the following sub-section shall be added :— 
“ (8) Provided also that no person who is the Health Offiter of the Port of 
Aden shall for that reason only be disqualified from being a trustee,” 


Amendment of 
section 6. 
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Amendment of 
section 57, 


Moneys where to bo 
deposited., 








ents Name of property. Heretofore in ch’ 
34 Kalfetein and Kais-al- | Aden Settlement Co: 
Hamman Islands, mittee, 
35 Seera Island. 





BOMBAY ACT No. V OF 1914. 


(First published, after having received the assent of the Governo 
General, in the “ Bombay Government Gazette ” on the 15th 
. Seplember 1914.) 
An Act further to amend the Bombay Civil Courts Act, 1869. 
‘WHEREAS it is expedient further to amend the Bombay Civil Courts Act, 1869, 
hereinafter called * the said Act,” in manner hereinafter appearing ; 
AND WAEREAS the previous sanction of the Governor General required’ by section 5 
of the Indian Councils Act, 1892, has been obtained for the passing of this Act ; 
It is hereby enacted as follows :— | 
l. This Act may be cited as the Bombay Civil Courts (Amendment) Act, 1914, 
2, To the proviso to section 32 of the said Act the following clause shall be 
added, namely :— 
is or 
. (c) an officer ôf Government— 
(i) who has been declared or appointed to be the sole member or 
° one of a board constituting a Court of Wards, or 
Gii) to whom all or any of the powers of a Court of Warda, have been 
delegated, or 






























nder sub-section (1) or under sub- 
uestidned in any Court. 

y rent or land revenue of which the pay- 
itted, or before the expiration of the period of 
ts any rent or land revenue of which the pay- 
n inferior holder, or holders, the whole of the land 
avour of such superior holder shall, without prejudice 
er or holders. to recover the rent or land revenue so 
payable by the superior holder. 

m for assistaace under sections 86 and 87 shall be entertained, 
decree of a Civil Court shail be executed, for the recovery by a 
rent or land revenue of which the pryment has bean remitted, or, 
Ë suspension, of any rent or land revenue of which the* payment ,has 
n favour of an inferior kolder or holders ; but, where the payment of 
Bvenue by an inferior holder or holders has been suspended, the period 
the suspension has continued shall be excluded from the period of limita- 
cribed for a suit for the recovery of such rent or land rerenue. 

(6) Noihing in this section shall make it unlawiul for the 
op-share fixed by superior holder to take the crop-share fixed by custom or agree - 
stom o7 agroemient ment in respect of any land on which rent is payable in whole . 
or in part in the form of a shara of the crop. 

(7) Explanation— 

In respect of land which has not heen assessed under the pro- 
visions of chapter VIII or under any survey settlement con- 
firmed by section 112, the term assessment, for the purposes of this section, includes the 
rent or land revenue payable by custom or by the usage of the locality. 


Meaning of assessment. 


(8) Nothing in this section shall apply to any land situated in 


Sarona, the Province of Sind,” ; 






















General, in the Boml 
Octobe? 


An Act further to amend the BO 


Wuereas it is expedient further to am 
1901, in manner hereinafter appearing ; It is 
. 1. This Act may be ca 
( Amendment ) Act, 1914, 


2, In section 3 of the Bombay: D 


Amendment .of sec- (hereinafter called *" the said - Aol 
tion 3; 


Short title. 


following clause shall beinserted, name 


“ (3A) .‘ Municipal Commissioner ’ shall mean a p 
the provisions of section 186A, and shall include a person appointed 
Commissioner under sub-section (3) of section 186D.” 


°3, For section 12 of the said ‘Act the following 


New section 12, : 
be substituted, namely :— 


i: “ 12, Subject to the provisions of section 13 and se 
ganaria oat be and to the disqualifications mentioned in section 15, sect 
entered in the list of gabsections (3) and (6): of section 22 and sub-section ( 
voters, X 

section 22A, i 


(1) (a) every Honorary Magistrate, and 
(b) ‘every Fellow and every Graduate of any University, and 
(c) every Advocate of the High Court and every Pleader holding a 
.sanad from the High Court, and r 
(d) every juror and assessor, i 
who for a period of not less: than six months next preceding the 
date on which by the rules referred to in clause (c) of section 11 
a list of voters is required to be prepared or revised in a municipal 
district for election purposes, has been resident in such dis triot, 
shall be qualified as a candidate and to be entered in the list of voters for such district ; 
and 
(2) every person who for the like period has paid the qualifying tax, shall be 
qualified to be entered in the list of voters for such district ; and he shall also be quali- 
fied as a candidate if he has been resident for the like period in such district or within 
seven miles of the limits thereof. : 


Explanation 1.—For the purposes of this soction a person shall be deemed to be 
resident in or within seven miles of the limits of a municipat distric: he ordinarily 
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miles of the limits of 


‘the. qualifying tax’ means a 
animals plying for hire or kept 
unicipal district, of an amount not 
ng be fixed for such district by the 
Icipalities- and by- the Commissioner in 


n 13 of the said Act the following section 
, namely :— 

A. person shall not be qualified to be elected a 
r unless he-is enrolled in the Municipal Election 


Provided that if any company, body corporate, or other asso. 
jation of individuals is enrolled in the Municipal Election Roll, 
any one person duly authorized in this behalf to present such 
e deemed to be qualified to be elected a councillor.” 

-5, (1) In section 15, sub-section (1f, clause (a), sub- die 
(ii), of the said Act, for the words * as debarring him from re- 
employment,” the words “in the Bombay Government Gazette” 


rection 


ubstituted ; 
(2) For provis (vi) to clause (f ) of the same sub-section, the following provisos 
bo substituted, namely :— , 

“ (vt) having a share or interest in the occasional sale to the municipality of 

any article in which he regularly trades, or in the purchase from the 
municipality of any article, to a value in either case not exceeding in 
any official year five hundred rupees, or such higher amount not exceed- 
ing two thousand rupees as the municipality with the sanction of 
Government may fix in this behalf, or ” 

“ (viA) having a share or interest in the occasional letting out on hire to 
the municipality, or in the hiring from the municipality, of any article 
for an amount not-exceedingin any official year fifty rupees, or such 
higher amount not exceeding two hundred rupees as the municipality 
with the sanction of Government may fix in this behalf, or ”; 

(3) For clause (e) of sub-section (2) of section 15 of the said Act, the following 
clause shall be substituted, namély :— ; 
“(e) not being a president or vice-president or’a salaried servant of Govern- 
ment, absents himself during four successive months from the meetings 
of the municipality except with the leave of the munivipality.” 


6. eAfter section 15 of the said Act, the following section 


Now soction 16A, shall be inserted, namely :— 























Resignation. 


resign his office by giving notice 11 
7. After seoù 
Le inserted, na 
Municipal govern: “23A. (1) Exe 


ment vests in the th icipal G 
municipality, e municipa over 


New section 234A. 


municipality. 

(2) In a municipal district for which 

executive power for the purpose cf carrying out tho 

Municipal Commissioner subject, wherever it isin this 4 

approval or sanction of the municipality and subject a 
limitations and conditions imposed by this Act.” 


_Amondment of soc- 8. In section 24, sub-section (1), o 
tion 24, ing proviso shall he added, namely :—- 


i . “ Provided that in a munisipal distric 
Functions of Munici- wis Bod . , 
pal Commissioner, a Municipal Commissioner, the duties and power 
e 

dent under clauses (b), (c) and (d) of this sub 
subject to the provisions of this Act and save where it is otherwise oxpress 
in this Act, be performed and exercised by such Municipal Commissioner.” 
9. After section 26 of thesvid Act, tho following 
New szction 26A. A 
shall be inserted, namely :— 


«26A. A Municipal Commissioner shall have the sam 
Pron crenanes rae right of being present at a meeting of the municipality and of 
sent and to speak at taking part in the discussions therest as a councillor and with the | 
municipal meetings. eye . . 
consent of a majority of the councillors present, ascertained by 
a show of hands, without discussion, may at any time mike a statement or explanation 
of facts, but he shall not beat liberty to vote upon, or to make any proposition at 


such meeting.” 


Amendment of sec- 10. In section 27, sub section (2), clause (ii), of the said Act, 
tion 27. after the words“ chapter XXIIT” the words“ and chapter 
XIIIA ” shall be inserted. 


Amendment of seo- 11. In section 34, sub-section (1), of the said Act, the 
tion 34. following proviso shall be added, namely :— 


“ Provided that, notwithstanding anything to the contrary contained in 
sub-section (9) of section 26, committees may record their proceedings either in English 
or in the vernacular language, as they may think fit,” 

i 12. To section 37 of the said Act, the following proviso shall 
Amendment of section þe added, namely :— 
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entered into in such manner 
if such contract were on * his ov 
varied or discharged : 

Provided that— 


er, would ‘require to be 
the common seal of the m 
(b) Every contract for the executi 
materials or goods: which wi 
five hundred rupees shall be in v 
the common seal of the municipalit 
to be done or the materials or goods 
may be, the price to be paid for such w 
and, in the case of a contract for wozk, the 
which. the. same or specified portions thereof sM 

(2) The common seal of the municipality shall not 
contract, or other*instrument, except in the presence of two members of 
Committee, who shall attaeh their signatures to the contract or instrumen 
that the same was sealed in their presence. ‘The si sonta: es of the said membé 
distinct from the signatures of any witnesses to the execution of any such co 
instrument. 

(3) No contract not executed in the manner provided in this sect 
shall be binding on the municipality. 

eR 186P. (1) Except as is otherwise provided in sub-section 
Tenders to be invited a par 
for contracts involving (3), a Municipal Commissioner shall, at least seven days before 
POON exceeding entering into any contract for the execution of any work or the 
os supply of any materials or goods which will involve an expen- 
diture exceeding one thousand rupees, give notice by advertisement in the local 
newspapers, inviting tenders for such contract. i 

(2) A Municipal Commissioner shall not be bound to accept any tender 
which may be made in pursuance of such notice, but may accept, subject to the 
provisions of clause (¢) of section 186N, any of the tenders so made which appears { 
to him, upon a view of all the circumstances, to be the most advantageous or 
may reject all the tenders submitted to him. 

(3) The municipality may authorise the Municipal Commissioner, for 
reasons which shall be recorded in their proceedings, to enter into a contract 
without inviting tenders as herein provided or without accepting any tender which 
he may receive after having invited them. 

Security when to bee 186Q. A Municipal Commissioner shall require security for 
teken for performance the due performance of every contract into which he enters 
of contract, under the last preceding section, and may, in his discretion, 
require security for the due performance of any other contract into which he enters-- 


ander this Aot,” . 





IVE COUNCIL. 27 


















bn 151, and 

ion (1) of section 156, 

nof the municipality, the Municipal Com- 

ry general or spacial order in writing, delegate 

pal officer or servant any of the Municipal Com- 
powers, duties or functions under this Act or under 

Ader except such as are conferred or imposed upon or 

wing sections, namely :— 

151, 161, and 186J. 

Preise or discharge by any municipıl officer or servant of any 

tions delegated to him under ‘sub-section (1) shall be subject to 

limitations, if any, as may be ‘prescribod in the said order, and 

Al revision by the Municipal Commissioner. A 

In any municipality for which a Municipa} Commissioner has been 

appointed, notwithstanding anything contained in section 40, 

the following provisions with rospectto the making of contracts 

under or for any purpose of this Act shall have effect, namely :— 

(a) every such contract shall be made on behalf of the municipality by the 
Municipal Commissioner ; 

(b) nosuch contract, for any Paspas which the Municipal Commissioner is 
not empowered by this Act to carry out without the approval or 
sanction of some other municipal authority, shall be made by him 
until or unless such approval or sanction has first of all been duly 
given; 

(¢) no contract for the purchase, sale, léase, mortgage or other transfer 
of immovable property shall be entered into by the Municipal 

_ Commissioner except with the approval or sanction of the munici- 
pality ; 

’ (d ) no contract which will involve an expenditure exceeding five 
hundred rupees shall be made by the Municipal Commissioner 
except with the approval or sanction of the municipality ; 

(¢)° every contract made by the Municipal Commissioner involving an ex- 
penditure exceeding two hundred and fifty rupees and not exceed- 
ing five hundred rupees shall be’ reported him, within fifteen 

‘ days after the same has been made, to the municipality ; 3 

(f) the foregoing provisions of this section shall apply to every variation 

or discharge of a contract as to an original contract. 

186 O. (1) Notwithstanding anything contained ia sub- 
sections (6) and (7) of section 40, every contract entered into by 

a Municipal Commissioner on behalf of a municipality shall ba 


Mode of executing 
-tcontracta 
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Punishment for per- 
son disobeying. lawful 
direction given by Mu- 
nicipal Commissioner, , 

or fails to cos 


lity in the same matter. 


1863. (1) A 
Powers of Municipal 
‘Commissioner to ap- dently of such powers 


point, gront Teva pu- cipality in this behalf, 9 
municipality — 
(a) to appoint, subject to the-rules for the ù] 
clause (iz) of clause (b) of section 46, a 
the municipality, the.monthly salary for whit 
one hundred, other than to the post of the heal 
accountant, secretary or auditor; 


(b) to grant, subject to the rules for the time being in f 


Municipal Commissioner has power to appoint, and to ap 
son to act Sor such holder during such an absence; 


(c) to fine, reduce, suspend or dismiss the holder of any post to 
Municipal Commissioner has power to appoint: 


Provided that: no holder of a post the monthly salary for which exe 
upees fifty shall be dismissed by the Municipal Commissioner without the approva 
f the municipality. l 


(2) When a Municipal Commissioner has been appointed under the provisions 
f this Act, all other officers and servants employed by the municipality shall be’ 
ubordinate to him. 


186K. Notwithstanding anything contained in section 24, in section 184 
= and.in section 186J, tha powers conferred on the municipality, 
Municipal Commis- - ey z r 
sioner not to exercise Oron a committee appointed under section 28, by or under any 
powers of municipality isi i i y 
Sver mastoa nnd eael. of the provisions of this Act tọ appoint, grant leave of absence 
Ors, to, punish or} dismiss any mastor, teacher or other person ` 
employed in a primary or other ‘school vested in or maintained S 
by the municipality or employed in any educational institution aided by the municipa- 


Jity shall not be exercised either by the chief officer or by the Municipal Commissioner. 


1S6L. No appeal shall lie to the municipality in respect of any order passed 
Orders nat subject to ° anythihg done by a Municipal Commissioner in the exercise of ` 
appeal except in certain the powers conferred upon him by or under the provisions of 
is ° this Act except in the case of an order passed or anything done - 
by him under any of the following subsections, namely :— 
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y conferred on the chief: 
et ; and, 

Nritten notice, give such written. 
Ditions, exercise all such powers snd 
Yen, issued, exercised and ‘performed by 
tons contained in the following sections or 


69, 71, 76, 78, 79, sub-sections (3), (4) and, (5); 
93, 94, 95, 96,97, 98, 99, 100, 101, 108, 105, 106,. 
112, sub-section (1), 113, 116, 120, 135, 136,139, sub- 
148, 151, 152, 154, 155, 156, 157, 159, and 160A, 161 


hferred on the ‘municipality by or under the provisions con~ 
tion 71, section 90, section 91, section 91A, sub-section (1) 
W 106, sub-section (1) of section 116, and, in the case ofa well, 
5, shall not be exercised by the Municipal Commissioner except 
to the general or special orders of the municipality or, in the absence 
ach orders, with the previous approval of the municipality 3 
B powers conferred on the municipality by or under any of the provisions 
of this Act— . 
(i) to make rules or by-laws, and ‘ 
(ii) to authorize, the president or the vice-president, or a committee or 
a councillor to do anything,— f 
shall not be exercised by the Municipal Commissioner ; 


(c) property, whether moveable ur jmrooveable, vested in or belonging to or other 
wise held by the municipality shall not be deemed to vest in or to belong to or 
otherwise to be held by the Municipal Commissioner; ; 

(d) the powers conferred by section 161 to direct a prosecution or to order pro- 
ceedings to be taken for the punishment of any person offend ing against 
the provisions of the following sections or sub-sections shall not be exercised 
bythe Municipal Commissioner except with the previous approval of the 
municipality :— 

f section 44, section 45, sub-section (4) of section 91, sub seotion 

(4) of section 91A. section 138, and sub-section (4) ef section! 4 
Municipal Commis- 186H. When a municipality empowered by any of the pro. 
sioner deemed to be visions of this Act or by any by-laws made hereunder to autho- 
authorized in certain P J : 
matters although nop ize an officer to exercise any power whatever or to do anything 
expressly so authorized, have so authorized any oficer, they shall be deemed so to have- 
authorized the municipal Commissioner, notwithstanding that,they have not expressly 
so authorized him. a 



























serve on any committee consti 
therance of any object of local ink 

186D. (3 
.time, with the 4 
for - such period as he thinks fit to a Munt 

(2) The allwan 
while absent on leave, si 
salary, as shall be fixed by the Governor in Counc 


Leave of absence. 


Leave allowance. 


Provided that, if the Municipal Commissione 
. ment, the amount of such allowance shall be regulated’ 
in force relating to the leave allowances of salaried servant® 


Appointment of sub- (3) During any absence on leave, q 


stitute. in the office, of a Municipal Commiss¥ 
Council may appoint a fit person to act as Municipal Commis 
so appointed shall exercise the powers and perform the duties confdj™ 
by or under this Act orby any other enactment for the time being 
person, for whom he is appointed to act, and shall be subject to the S 
restrictions and conditions to which the said person is liable. 


Contributions from babies (1) a a salaried servant of Governn® 
municipality towards pointed to be a Municipal Commissioner, the municipalit 
pension and leave al- . , , A 2 sop een 
lowances of Municipal Unless specifically exempted wholly ‘or in part from liabilid 
Commissioner. the Governor General in Council, contribute to his pension al 
leave allowances to the extent required. by proviso (b) to section 46. 

(2) When a person other than a salaried servant of Government is appoint- 
ed to be a Municipal Commissioner, the municipality shall pay from the municipal fund 
the whole of his leave allowances fixed, as hereinbefore provided, by the Governor in 
Council, and may, with the sanction of the Governor in Counéil, grant him a pension or 
gratuity on retirement, or grant a compassionate allow ance to his family on his death. 


Power of municipality 


to require returns, 186F. (1) The municipality may require the Municipal Com 
reports or production missioner to furnish them with— i 
of documents, \ 


(a) any return, statement, estimate, statistics or other information 
regarding any matter appertaining to ‘the administration of this 
. Act or to the municipal government of the municipal district, ; 
(b) a report on any such matter ; f l 
(c) ` a copy of avy document in his charge. 

(2) The Municipal Commissioner shall comply with every such requisition 
without unreasonable delay. __ 
Powers of er 186G. A Municipal Commissigner shall exercise the powers 
Commissioner and limis hereinafter specified, and such other executive powers as may be 


tations thoreon, delegated to himby the municipality under provisions of this Act 
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district shall be deemed 
focd jn the latost census taken 
pless the Governor in Council 
n in such municipal-district for the 
Apon the population shall be deemed to 
Ri census, 


appointment of a Municipal Commissioner 
made for a municipal district which contained 
population of not less than one hundred thousand 
fo-section (3), such appointment shall not cease by 
population of such manisipal district has fallen short of 
ponts. 

) On the appointment of a Municipal Commissioner 
he appointment of a chief officer, whether made under section 


177 or section 182, sha}l forthwith terminate : provided that the 


appointment of a Municipal Commissioner shall not be made 
W has been given to the chief officer, if any, as the terms of his appointment 
to receive and until the expiry of ihe period specified in such notice. 

(5) The Governor in Council may at any time discontinue 
nuanceof sp- the apppoiutmont vf a Municipal Commissioner for any municipal 
district for which such appointment has been made. 


186B. (1) A Municipit Commissioner shall hold office for 


a period of three yeis, in the first instance, and thereafter for 


Term of Office. 


such further period as the Governor in Council may in each case determine. 


(2.) A Municipal Commissioner may be removed from office 
Removal from office, . d 
at any time by the Governor in Council if it shall appear to the 
Governor in Council that he is incapable of performing the duties of his office or has, 
been guilty of any misconduct or neglect which renders his removal expedient. 

(3) A Municipal Commissioner shall be forthwith removed from office by 
the Governor in Council on the application of the municipality in this behalf, provided 
that such application has been previously supported by not less than three-fourths 
of the whole number of councillors. 


186C. (1) A Municipal Commissioner shall receive from 
Salary of Municipal the muzicipal fund such monthly salary as the munieipality 


Commissioner, : : 
shall, subjuct to the approval of the Governor in Council, from 
time to time determine. . 
9 Hae isi avote hi : 
Prohibition of engage- (2) A Municipal Commissioner shall devote his whole time 


ment in other tusi+ and atte.si-n to the duties of his olite as prescribed in this Act 

oe orin any other enactment for the time being in force and shall 
r . . 2 . 

not engage in any other profession, trade or business whatsoaver : 
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(2) The Municip 
they may deem fit and ma 
notice to the licensee; 

Provided that where tă 
“the licence, the licence may be with 

(3) Whoever uses or empl 
without, or in contravention of any of 
such licence shall be punished with fine wl 

26. In section 160 cf tlhe said Act fc} 

Amendment of section OF ¢X}erses” wherever 1 
160. damages” shall be substitute 
27, BRelew eetion 1C0 of 


New section 160A. : , 
shal! Le irserted, namely :— 


“160A. Ifa dispute arises with respect to any 
are by this Act Cixccetcd to ke ra'd, the 
Costs or expenses how . oS 
determined and re sary the oppor'ionmens of the ss» e, sh. 
+ J Y . . . 
covered, otherwise expres-ly provided in this Act, 2 
determined by the municipsiity and shail bo recoverable in the sar¥ 
amount of any tax recuverable under chapter WILT.” 
28, Insecison i i ithe sił Act after the 
Am-ndment of seo- ee f , . p 
tion 161. cipality” the full wiag worisshbal be inserted, namely" 
“and, in the case of offoncus against any cf tLe provisiuns of this AN 
tioned in section 182 (d), the chief oficer ” ' 
9 : Fey a fais 
Atientinent: of Gases 29. in sectioun 177, subse tiun (1), clause (iii), of WBA 
tion 177. said Ac: :— i 


(a) after the word ‘'officer” the words'cr a Municipal Commissioner’ 
shall be inseit.d ; and 


(b) -the words “or by chapter XIIIA, as the case may be” shall be added 
at the ena. 


Insertion of new sec- 30. Below section 186 of the said Act the following new 


tions, sections shall be inserted, nearly :— 


“CHAPTER XIIIA, 
THe MUNICIPAL COMMISSIONER, HIS POWERS AND DUTIES. 


186A. (1) Notwithstanding anything contained in chapter XIII, the 


Appointment of Governor in Council may make an appointment of a Municipal 
` Municipal Commissioner, 


, 


Commissioner— 
(a) for any municipal district which contains a “population of not less than 


- one hundred thousand inhabitants ; and 


(6) for any other municipal district on the application of the municipality 
in this hehalf, provided that such application has been previously sup- 
ported by not less than two-thirds j r of councillors, 
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Dg such Jine or such fresh line, 
Pnall give public notice of the pro- 
notice thereof in the street or pert 
br suwh fresh line is proposed to be 


er any written: objection or suggestion in 
livered at the office of the municipality within 
specify in such public or special notice. 

e being so prescribed shall be’ called “ the regular 


€ provisions of section 113, no person shall construct, or 
tthe municipality under section 96 reconstruct, any portion ` 
he regular line of the public street. 


contravenes the provisions of sub-section (3) shall be punished with 
end to ore thousand rupées ; and the municipality emay— 

direct that the building be stopped, and Š 

by written notice require such building or portion therecf to be altered 
or demolished as they may deem necessary.” - j 


In sub-section (1) of section 96 after the word “set-back” insert the 
‘or is empowered by section 91A to give permission to reconstruct it,” 


22, Below section 137 of the said Act the following section 


may vosertion of new sec- shall be inserted, namely :— 
rion 137A. ek 


" Feeding animals on “ 137A. Whoever fecds ay animal -which is kept for dairy 
filth. purposes or is intended for human food on excrementitious 
matter, stable-refuse, filth or other offensive matter, or permits such animal to feed or 
to he fed on such matter, shall be purished with fine which may extend to fifty 
rupees.” 


23, In the paragraph following clause (b) of sub-section (1) of section 142 of 
Amendment of section the said Act after the word ‘'sub-chapter” the words “or of the 


i 142 (1). Municipal Commissioner, if any ” shall be inserted, 
t : 24, In section 143 of the said Act after the word “councillor ” 
Amendment of section - . me 
143, the comma shall be omitted, 


Insertion of a section 25. After section 151 of the mia Act the following: seotion 
after section 151. - shall be inserted, namely :— 


N 


“151A, (1) No person shall use or employ in any factory or any other 
Prohibition of use of Place any whistle or trumpet oparated by steam, or mechanical 
steam-whistles, etc. mean? for the purpose of summoning or dismissing workmen or 
persons - employed oxcept under and in accordance with the conditions of a liconeg 


j from the municipality. 
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ISCOUNT HALDANE), LORD 
[ Ox appeal from the Chief Cour 


KER OF WADDINGTON , 


UNTON CLIFFORD 
v 1918 


: -~ 
EMPEROR. 


November 17, 
ve to appeal—Criminal proceedings. 


y 

THE LORD CHANCELLOR ( 
MouLTON, LORD P 
AND 


GEORGE 


ippeal from conviction and sentence on the grounds of 
gular conduct of the proceedings, misdirection of the Jury, 
seption of evidence refused, the case not coming within the ' 
laid down in Za re Abraham Mallory Dillet (1). 


ION for special leave to appeal from convictions upon 
before Twomey J. and a Jury and sentences and from 
udgment of the Chief Court upon questions reserved for the 
decision of that Court, 

The facts as appearing from the petition were shortly as 
follows .— 

The petitioners were two directors and the general manager 
of the Bank of Burma, Limited, a company incorporated in 
Burma under the Indian Companies Act, 1882. By an order 
of the Chief Court made on June 27, 1912, the Company was 
ordered to be wound up and an Official Liquidator was appoint; 
ed. The Official Liquidator filed a complaint in the Court of . 


* Reported by J. M. Parikh, Barris- G) (1887) 12 App. “Cas. 459, 
ter-at-Law, London. 
R 1, . 








ta: 





P. © the District Magistrate of Rangoon, 


roro and by continuing to advertise t 
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[ ate alleging that the petiti 
had, by knowingly issuing a false balance-sheet for aie 
year ending June 30, I911 (issued on or abou 


going concern up to the time of its Close, 
„~ Certain persons to deposit money with the Bank. The Dis- 









On February 17, 1913, the’, 
trial at Rangoon before Twom 
struck out that part of the char 
ments on the ground that there 
Magistrate that the persons name : 
second day of the trial the learned a evidence before the 
am aded the charge by adding the wort. seen them. On the ` 
a! /keeping the Bank open as going’ concern of his Own motion 
} foe solvent”, Up to the close of the prosec, and by intention- 
oe was given that the grounds of attack uper it had ceased 
sheet had been enlarged beyond the four ground no indica- 
the Magistrate, or that the petitioners were b balance- 
with falsely and fraudulently showing as debts cons 
good debts which they knew were bad or doubtful. 
debt of this character was specifically referred to by 

secution and the debtor was thereupon called by the pe 
ers as a witness. The learned Judge in his summing 
stated that the fundamental issue in the case was whether th 
balance-sheet was false in taking as good assets “a large 
amount of debts which could not honestly be considered as 
good debts ” and in treating as assets unpaid interest upon 
these debts. The learned Judge specified to the Jury debts = 
amounting to twenty-two lakhs as to which he directed them to 
consider whether the petitioners should not have regarded 

-e these debts as bad or doubtful. The petition alleged that this 
was the first time in the course of the trial on which these 


debts were . specified. 


etitioners were put upon their 
J. and a Jury. The Judge 
which referred to advertise. 
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THE accused was the Nasik agent of the complainants, a A. Cr. J. 


firm of onion dealers in Bombay. He used as such agent to 
purchase onion in the villages of the Nasik District and rail 


1913 


PETAS 


the commodity to the complainants at Bombay. The com, Esrrrox 


plainants found that the accused failed to account for Rs. 105 5 
and kept incorrect account-books, nR 
The accused was first tried by the Second Class Magistrate 
on a charge under s. 408 of the Indian Penal Code; but as-the 
‘Magistrate was of opinion that the case would also fall under 
‘s. 477 A`of the Code, he sent up the case to the Court of the 
Magistrate of the First Class, in order that the accused 
might be committed to the Court of Session to take his trial, 
The First Class Magistrate carried on the inquiry and dis. 


charged the accused under s. 209 of the Criminal Procedure 
Code, remarking as follows :— 


. “ There being no satisfactory eviderice to provo a charge of misappropria- 
tion of particular items of his master’s money, the case would be only one 
under s. 477 A, Indian Penal Codg, and I do not think it necessary to trouble 
the Court of Sessions in this cas on the evidence that has been a@duced 
‘in this Court,” : i 















Against this order th¢ complainants applied to the District 
Magistrate under s. 435 of the Criminal Procedure Code, The 
‘District Magistrate réversed the order of discharge, and, under 
s. 436 of the Code, Committed the accused to the Court of 
Session on charg% under ss. 408 and 477 A of the Indian Penal 
Code, for the fofllowing reasons: 


fne that the lower Court has misunderstood the functions of 
Court. lf no cases were committed in which there was a 


easine cure. Noris itright to say that a charge should not be 
ed against the accused unless he alone is wholly responsible for the 
ime, On this’ principle it would be necessary to discharge a gang of 
dacoits if only 19 out of 20 had been caught and identified. 

The best known authority on the reasons which justify a committing 
Court in discharging is 5 Allahabad 161, which says that the accused should 
be discharged only when the evidance cannot possibly justify a conviction. 

In this case it is proved that the accused’s accounts showed a balance of 
‘Res. 1055 while the:money in the safe was nil. 
he lower Court says that the defence have satisfactorily explained this. 
Their explanation consists of a list of payments supported by no evidence 
and of an allegation that these payments were entered in some other account 
books which have been suppressed by the prosecution. These explanations 

aro. worthless without evidence and the accused should have been called ùppn 
to prove them instead of beigg discharged. This point relates to the charge 
of criminal breach of trust only, since in this instance the accounts do not 

conceal the absense of the money. But in other instances he appears tg 


o 
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-have been dropped out. The nearest base in support of my 
‘contention is Baijanath Pandey v. Ganri Kanta Mandal 0). 


petitioner. 


„to. the Court of Session by the District Magistrate of ‘Ny 
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ave entered payments which could not possibly have been made, since 
‘the payees did not exist: this is falsification of accounts and is a Sessions 
easé, The defence is that the false names were given to accused by the 
subordinate local agents and brokers; but they are not shown inthe books 
-Óf those men. But the real point is, not whether the names of the sellers 
Were correct or not, but whether the goods were delivered. If they were 
duly delivered what could the village brokers gain by ascribing them to 
non-existent sellers? If they,were not delivered, why did accused pay for 


. The Subdivisional Magistrate does not show any way out ofthis dilemma, 
nor does he seem\jo hare thought clearly about the thing at all. He had 
‘certainly no right fo assume that the Sessions Court would be satisfied 
‘with any-thing so vague and unsubstantial. 


- The accused applied to the High Court. 


- Jinnah with P. D. Bhide,. for the accused.—The Dis- 
trict Magistrate had no jurisdiction to commit the case 
under s. 436 of the Criminal Procedure Code. Section - 
408 of the Indian Penal Code not, being exclusively triable by 


-the Court of Session, the District Magistrate had no authority 


‘to cOnmit the case on joint charges ‘under that section and’ s, 
4774 of the Indian. Penal Code, At any rate, s. 408 ought to 










On the evidence, the prosecution has no case against the 


K, N, Koyajee, for the complainant. 
S. S, Patkar, Government Pleader, for the Cròwn. ` 


HEATON J.—In this case the applicant has been commi 


acting under the powers conferred upon him by s. 436 of 
‘Code of Criminal Procedure, The applicant had previous] 
been discharged by a Magistrate. 

On the merits of these orders I shall not Say a word, I mean 
on the merits in so far as they are affected by the. evidence in 


. the case.and.considerations arising purely out of the evidence. 


It is, however, contended that the District Magistrate was 
without authority to make this order, because the case against 
the applicant is primarily one of criminal misappropriation or 
breach of trust, and such a case is not triable exclusively by 
.the Court of Session. However, the accusation against him is 
that this criminal misappropriation was enabled to be done or 


ue A Se 


(1) (1893) L L. R. 20 Cal. 633, 








ad 
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was concealed or facilitated by making false entries in accounts, A. Cr. J. 


That is, the falsification of accounts was not only a substan- 
tial part of the affair, but so substantial and so necessary that 
the misappropriation could not have been effected in the way 


it was done without this falsification. Therefore, I am quite 
satisfied that the case was one in which the District Magistrate , 


had jurisdiction under s. 436; that is to say, it was a case in 
which it was open to him to consider that the case was triable 
exclusively by the Court of Session. But it is contended 
even if that be so, yet although the District “Magistrate 
might have authority to commit on a charge under s. 477 A of 
the Indian: Penal Code, he could still be without authority to 


1918 
naa 
Warion 
v’ 
Gex Dh a at 


add a charge under s. 408. Personally I hold that provided. 7 


the commitment under s. 477 Aisa proper commitment, it 
opens up the whole case and the District Magistrate can, if so 


minded, add a charge under si 408, if the charge under s. 408 . 


is so intimately connected Áth the charge under s. 477 #Æ as 
to form part of the same "A nsaction. If, however, the charge 
as framed is liable to othér criticisms that is a matter which 
can be brought to the” consideration of the Sessions Judge 
who will have trial off the case, for on him rests the ultimate 
responsibility of settling the charge on which this applicant 
will come to trial i 

I am not at al unmindful that we have to be very catitious 
in dealing with s. 436 so as not to allow the power to 
commit toe used where the offence triable exclusively . by 
the Court of Session is not the substantial thing or not one of 
the really substantial things against an accused person. But 
heyé, as I have said, Iam quite satisfied that the charge of 


Aalsification of accounts is one of the substantial things agaihst 
” the accused. 











Therefore I should discharge the rule. 


. SHAH’ J.—I agree that the rule should be discharged. 

In this case the District Magistrate has come to-the con- 
clusion that the accused has been improperly discharged by the 
enquiring Magistrate and under the circumstances vf this casé 
he considers that the case is exclusively triable by the Court 
of Session. 

Both the conditions required by s. 436. being satisfied, J am 
of opinion that it was open to him to make an order of com- 
mitment under the section. Ido not -desire to say anything 
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A. Cx. J. on the merits of the case in spite of the fact -that an attempt 

, 1913. - has been made in the course of the arguments to show that 
œ~, the order of discharge by the trial Magistrate was proper, par- 

EMperog ticularly as the whole evidence ‘will have to be considered at 
KJ the trial by the Sessions Court. I confine myself to the con- 

GuyDLaL sideration of the legal argument urged that the order was not 

Shah Je justified by the terms of the section. _ sy 


Rule discharged. 





Before Mr. Justice Heaton and Mr. Justice Shah. 






1913 


mw In re MIR 
December 4. 


EN ABDUL RAHIMAN+ 


Criminal Procedure Code (Act V of 1898), Secs. 514, $29, 531—Bond for ap- 
pearance--Forfeiture of bond \for non-appearance—Jurisdiction of 
Court to order forfeiture—Lrreguld rity —Illegality. : 







~ aA personal recognizance to appear Was taken from the accused by the 
Magistrate at Karjat. The accused ha ing failed to appear on the day 
fixed for hearing, the Magistrate at Karjat issued s notice to the accused. 
under s, 514 of the Criminal Procedure Code to show cause why the 
recognizance bond should not be forfeited. In the meanwhile, the 
accused was transferred to the Court of the Mkgistrate at Khalapur, who 
forfeited the bond and directed the accused to pay Rs. 25. The accused 
applied to the High Court:— i , 
Held, that the Magistrate at Khalapur had no Jwrisdiction to make 
` the order‘under s. 514 of the Criminal Procedure Code as he was not the 
Magistrate who had taken the bond or before whom the cused had to 
- appear on the date of the default, 


Section 532 of the Criminal Procedure Code relates only to jaroceed-. 
ings in a wrong place and cures defects as to local jurisdiction, 


AN information was filed against the accused in the Court o 
the Second Class Magistrate at Karjat for an offence punish: 
able under s. 290 of the Indian Penal Code. The accused 

-appeared before the Magistrate to answer the charge; and 
bound himself on the 6th January 1913 by a personal recoge 
nizance of Rs. 60 to appear in the Magistrate’s Court at Karjat 
until the disposal of the case. The hearing of the case was 
adjourned to the 17th January, when the accused was directed 
to be present. 

. On the 17th January, the accused failed to be present and 
sent in a medical certificate. The Magistrate at Karjat did 


*Criminal Application for Revision by G, L. Sule, Second Class Magis. 


No. 319 of 1913, from an order passed trate of Khalapur, 
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not attach weight to the medical certificate and issued notice . 


to accused, under s. 514 of the Criminal Procedure Code, call- 
ing upon him to show cause why his bond should not be 
forfeited for his non-appearance. 

In the meanwhile, the case against the accused under s, 290 
of the Indian Penal Code was transferred to the Court of the 
Second Class Magistrate at Khalapur ; and it was ultimately 
transferred to the Court of the First Class Magistrate at 
Panvel. 

The Magistrate at Khalapur, however, went on with the 
recognizance case and ordered the bond to Ke forfeited and 
directed the accused to pay Rs. 25. 7" 

The accused appealed against the order to the Court of the 
District Magistrate (A. E. L. Emmanuel), but the District 
Magistrate dismissed the appeal observing as follows :— 

“ Legally, no doubt, the forfeiting Mitt was not empowered under 
Be $14, Criminal Procedure Code, not/being a Court mentioned in the bongs, 
but it seems to me that to take advantage of this facb is a mere quibble, 
while: the irregularity is palliated by 8.531, Criminal Procedure Code, 
especially when s. 530 (a) is cons¥dered.”” 


The accused applied to/the High Court. 










B. V. Desai, for the/petitioner.—The order by the Khalapur 
Magistrate is illega)and without jurisdiction. Under s. 514 
only four classes off Magistrates have jurisdiction to proceed in 
such matter, vig., (1) the Court by which the bond under this 
section was Sen: (2) Court of the Presidency Magistrate; (3) 
Magistrat& of the First Class; (4) Court for the appearance 
before ¥vhich the bondis taken. The Khalapur Magistrate 


Pr isions of the section and therefore he has no jurisdiction. 


‘he illegality, moreover, is not condoned by any section of the 
Code. 


S. S. Patkar, Government Pleader, for the Crown.—The 
illegality is merely technical It is a fact that the accused did 
not appear. There is no failure of justice in the case, and 
ss. 537 and 531 cure the irregularity. Moreover, the irregula- 
rity is cured by s. 531 of the Code. The accused is not preju- 
diced. Supposing the Magistrate had no jurisdiction a retriale — 
should be ordered. 


Desai was not heard in reply. 


SHAH J.—This is an application for the revision of an order 
made under s. 514 of the Criminal Procedure Code by the 


85. 
A: Cr. J. 
1913 ° 
=~ 


In ré 
Mir HUSEN 


$ó. 
A. Cr. J. 
1913 


—_ 
In re 
Mir Husen 

Shah J. 
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Second Class Magistrate of Khalapur ordering the petitioner’s 

recognizance bond to be forfeited and directing him to pay 

Rs. 25 as penalty. Admittedly the bond in question was taken ` 
by the Second Class Magistrate at Karjat for appearance before 

him and the default in appearance had taken place before 

that Magistrate. The notice to the petitioner to show cause 

was issued hy the Magistrate at Karjat, and the subsequent 
proceedings “with reference to the bond under s. 514 of the’ 
Code were before the Magistrate at Khalapur. 


The learned District Magistrate in appeal was of opinion 
that legally the forfeiting Magistrate was not empowered 
under s. 514 of the Criminal Procedure Code, but that irregula- 
rity was cured by s. 531 òf the Code. 

I think that the Magistrate at Khalapur had no jurisdiction 
to make the order under s. 5ł4,as he was not the Magistrate 
who had taken the bond or before whom the petitioner had to 
appear on the date of the default. Section 531, in my opinion 
hasno application to this case. It only relates to proceedings in 

\ Borgia 
a wrong place and cures defects as to local jurisdiction. It does 
not touch a case of this kind where under the specific provisions 
of s. 514 only a particular Court is empowered to make the 
order. Such an order is not included in the specific things men- 
tioned in s. 529 of the Code. It is quitetrue that itis not 
mentioned specifically in s. 530 of the Code, but in the absence 
of any provision which could cure such a defect, of jurisdiction 
as we have in the present case, I am of opinion that the order 
should not be allowed to stand. The learned District Magis- 


AS 


trate has referred to s. 530, cl. (9), as suggesting that the 
proceedings taken ‘by a Magistrate under s, 514 not\duly 
authorised would not be yoid. But in my opinion the infer- 
ence is not right, This is really a case of a particular Court- 
being authorised to deal with a particular matter, and there ig 
no provision in the Code, which could excuse a departure from 
a specific provision of that character, aaa 
The learned Government Pleader has relied upon s. 537 of 
the Code in support of the argument that it is merely an irre- 
gularity,and no failure of justice having been occasioned theré- 


, by, the order should not be set aside. But the section contem. 


plates an order passed by a Court of competent jurisdiction, 
and as the order in this case has not been made by a Court 
of competent jurisdiction, in my opinion s. 537 


has no 
application. 
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Therefore without going into the question as to whether A. On J. 
there has been any failure of justice in consequence of the 4913 
Magistrate at Khalapur having made the order, I am of opinion =~ 
that the order should be set aside as having been made without Jn re 
jurisdiction. The penalty, if recovered, should be refunded, Mie Husen 
HEATON J.—I am of the same opinion. It is quite plain Shih J 
that the Magistrate had no jurisdiction to inflict this penalty 
and his want of jurisdiction is not one of those matters which 
is cured by any provision of the Criminal-Procedure Code. 
Order, set aide, - 73 
-— / 
Before Mr. Justice Heaton and Mr. jistice Shah. 
EMPEROR” 1914 
vu f , Sa 
PANDURANG BALKRISHNA PATHAK. * January 9, 


Indian Press Act (L of 1910) Secs, 3, 23—Order asking for security-- Esempi 
tion from Sagur iia = Ganosimey of .exemution--Press Act (XXV of 
1867) Secs. 4, 5. 






The accused, the proprietor of a printing press and the printer of a 
newspaper, in making deflarations under ss. 4and 5 of Act XXV of 
1867, was exempted by the Magistrate from giving any security under 
8. 8.¢cl,1 of Act I of 1910. Later on, the Magistrate rescinded, the order 
and called upon the g¢cused to furnish security in respect of the news- 
paper. ‘tie accused thereupon did not any more print the newspaper 
and did not fuanish the security demanded. He, however, continued 
to usethe pyess for other work. He -was, for such user convicted 


beat aie cl. 1 of the Press Act, 1910. The accused having applied in 
revision :— 






Hela, that the conviction could not be upheld for cl, 1 of s. 23 only 
covered the disobedience of an order under s. 3 or 8.5 of ‘the Press Act, 
10; and that the order disobeyed was not such an order. 


THE accused, who owned a printing press and who printed a 
newspaper, mide a declaration under s. 4 of Act XXV of, 1867. 
The Magistrate acting under the powers vested in him by the 

- proviso to s. 3 of Act I of 1910 dispensed with the deposit of 
security. Later on, the Magistrate was of opinion that the 
tone of the newspaper was objectionable and he made an 
order purporting to cancel his previous order dispensing with 
security and called upon the-accused to deposit Rs. 2,000 

*Criminal Application for Revie Henderson, District Ma 


sion No. 408 of 1913 from convic- East Khandesh, 
tien ani sentence passed by E. G. i 





gistrate o 


„` 


wA 
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PRIVY COUNCIL. 





[On appeal from the High Court of Judicature at Fort William at 
Bengal, ] 


Present : 


LORD MOULTON, SIR JoHN EDGE AND Mr. AMEER ALI. 


BARHAMDEO PRASAD e 
v x i December 1. 


TARA CHAND.* 


Morigage—Morigage-decree—Sale of mortgage property--Surplus sale—pro- 
ceeds, deposit of, in Court--Right of subsequent morigagees therein—— 
Fraud--Suit to recover surplus sale-proceeds wrongfully and fraudulently 
withdrawn--Limitation—Indian Limitation Act, (XV of 1877), Sch. 2, 
Art, 182-—-Whether surplus sale-proceeds, when withdrawn, is subject to 
a charge in favour of the person in fraud in whom it is withdrawn. 


Certain property was sold in ¢ eis of a decree for sale made on 
the appellants’ first mortgage hereon ina suit to which the respgpa ` 
ents, who were the second /mortgagees of the said property, were 
made parties, and after satisfying that decree the surplus moneys were 
deposited in Court. ay aa the appellant, who had a third morte 
gage on the same property, obtained a decree for salethereon in a suit 
to which the roni gie were not parties and in execution. thereof the 
appellants, without giving notice to the respondents, withdrew the said 
surplus moneys oufrof Court. 

Held, that the Appellants in so withdrawing the said surplus moneys 

acted wrongfwily and in fraud of the respondents, and that the said sur- 
represented the s parity which the respondents had under 






A ‘Held, also, that a suit brought by the respondents on their mortgage: 
in which they sought a decree against the appellants, for the amount B0 


~ . withdrawn by them ( the appellants ) with interest, is a suit to enforce 
7 


payment of money charged upon immovable property within the mean- 
ing of Art. 132 of second Schedule of the Indian’ Limitation Act 
(XV of 1877). 

Quere, whether the said money in the hands of the appellants was 
saddled with a charge-in favour of the respondents to the amount of 
their charge. 

Berhamdeo Pershad vo Tara Chand (1) affirmed. 


THE question for determination in this appeal wa 
whether the High Court had rightly decided that the suit v.- 
*Reported by J. M, Parikh, Barris- (1) (1905) I. L. R. 33 Cal. > a 
ter-at-Law, London, “3 

Ria s: 
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P. C. one toenforce payment of money .charged upon ‘immovable 
1913 Property within the meaning of Art. 132 of Sch. 2 of the 
~~ Indian Limitation Act, 1877, and was therefore not barred by 
BarHampxo ‘limitation. 

v. The circumstances which led up ‘the litigation between the 
Tana CHAND parties may be stated shortly as follows :— $ 
l On the 21st May 1887 Kalu Babu, an ancestor of defendants 
‘Nos. 1-to_9, mortgaged Mouzah Chak and ‘other Mouzahs in 
favour of the appellants who were defendants Nos. 53 and 57. 

On the 19th September 1887 he executed a mortgage of 
Mouzah Chak with other properties in favour of the plaintiffs- 
respondents, and undertpok to pay the money secured by the 
mortgage in the month of Kartic-1296 the last day of the month 
-corresponding to the 18th November 1888. 

On the rth July 1889 he made a third mortgage of Mouzah 
Chak and other Mouzahs in favour of the appellants. 

In 1890 the appellants filed a suit to enforce their mortgage 
dated the 21st of May 1887, to. which the said respondents 
were made parties. ; 

On the 8th October 1890 the-appellants obtained a decree 
_ for sale of the mortgaged properties ingluding Mouzah Chak. 

After payment of the monies due on the mortgage of the 21st 
May 1887 there remained, out of the sale-proceeds, a balance 
of Rs. 12,197-8-3 which was left in deposit in, the Court of the 
‘Subordinate Judge. i , f 

On the 14th January 1891 the appellants obtained a decree on 
their mortgage of the 19th July 1889 and on the 22nd of April 
‘1892, in satisfaction thereof withdrew the above-méationed 
sum of Rs. 12,197-8-3. 

On the 17th November 1900 the respondents instituted {he 
present suit to enforce their mortgage of the 9th Septemb 
1887, claiming inter alia that the appellants were liable to 
refund the amount withdrawn by them with interest, 

The appellants pleaded inter alia that the plaintiffs were 
parties to the suit, which{resulted in the sale of the Mouzah 
Chak, and had lost their lien, owing to their negligence in not 
taking proper steps to have the surplus sale-proceeds applied to 
the satisfaction of the debt due under their mortgage, and they 
also contended that the suit, as against them, was barred by 
Hmitation. The Subordinate Judge decided that the claim of. 
the plaintiffs to the surplus sale-proceeds was not barred by 

- limitation, and that the plaintiffs were entitled to claim the 
surplus sale-proceeds as part of their mortgage security, but 


oa 


. 
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they were not entitled, in the circumstances of the case, to -P O. 

interest thereon. 1913 
On appeal to the High Court two learned Judges, Henderson , —~ 

and Geidt JJ., who heard the appeal, differed in opinion on the Barnampzo ` 

question of limitation, namely, whether Art. 120 or Art. 132 of v. 

Sch. 2 of the Indian Limitation Act, 1877, was applicable to the Tara Cramp 

facts of the case. The question was therefore referred to a l 

third Judge, Mr. Justice Sale, who differed from Mr. Justice 

Geidt and agreed with Mr. Justice Henderson in holding that 

the suit fell within Art. 132 and therefore was not: barred. 

The appeal was therefore dismissed by the High Court. For 

a report of the judgment of the High Court, see Berhamdeo 

Pershad v. Tara Chand. 0) k ; 

- The appellant, therefore, appealed ‘to his Majesty in Council., 


G. E. A. Ross K. C. and J. M. Parikh, for the appellants.— 
When Mouzah Chak was sold ih satisfaction of the first mort- 
gage of the appellants, in execution of a decree to which jhe `- 
respondents were parties, thé lien of the respondents on that 
village was discharged, and they no longer had a charge on the 
village. What the mortgagor gave the respondents as security 
for their mortgage wag his right to redeem, which right was 
extinguished when the Mouza in question was so sold. The 
surplus moneys were not, therefore, part of the mortgage secu- 
rity under the regpondent’s mortgage, and a suit to recover 
them from pe who had wrongfully withdrawn the same 
is not a suitrfo enforce money charged upon immovable pro- 
ithin the meaning of the Art. 132 of Sch. 2 of the 
imitation Act (XV of 1877), but is a suit to which 
Art.“120 thereof would apply. They further referred to Ramdin 
v/Kalka Pershad(), the Transfer of Property Act (IV of 1882), 
Ss. 88 and 89, and the Code of Civil Procedure, 1882 (Act XI 
of 1882), S. 295. 







. E. U. Eddis, for the the-respondents was not called upon. 
- The judgment of their Lordships was delivered by 


; SIR JOHN EpGr.—This appeal has arisen ina suit which | 
was brought by the plaintiffs on the 17th November 1900, in 
the Court of the Subordinate Judge of Monghyr, to enforce 
payment of principal moneys and interest which were charged. 

_ upon immovable property: by a deed dated the 19th September 





(2) (1905) L. L, R. 33 Cal, 92. . (2) (1884) L. R. 12 I. A- 12, a6 p. 15, 
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P. ©. 1887, by which one Kalu Babu mortgaged to the plaintiffs 
1913 Mouzah Chak and other properties. The mortgage money 
~~ was repayable on the 18th November 1888. By the suit, so 
Barmannro far as it concerned the defendants Barhamdeo Prasad and 
aan ae Ram Sumran Prasad, the plaintiffs sought a decree against 
es them for Rs. 12,197-8-3, together with interest, on the ground 
oe vole that they were in possession of a sum of Rs. 12,197-8-3, which 
29% had been deposited in the Court of the Subordinate Judge of 
Monghyr, and was the balance remaining over of the purchase 
money of Mouzan Chak, after satisfying a decree for sale of 
that Mouzah of the 8th October 1890, such possession having 
been obtained by the: em wrongfully with full knowledge that it 
was affected with a chaxge to the plaintiffs under a mortgage 
.of Mouzah Chak. ` Barhanideo Prasad,-now dead, is represent- 
ed in this appeal by his brother, Ram Sumran Prasad. The 
only question in this appeal is whether. the suit so far as it 
. related to Barhamdeo Prasad anil Ram Sumran Prasad was a 
"Sut to enforce payment of mone); charged upon immovable 
property within the ‘meaning of Art. 132 of the second 
Schedule of the Indian Limitation Act, 1877, or was a suit to 
which Art. 120 of that Schedule applied: 
The facts, briefly stated, are as follows} On the 2ist May 
1887, Kalu Babu mortgaged Mowzah Chak and other proper. 
ties to Barhamdeo Prasad and Ram Sumram Prasad. On the 
19th September 1887, Kalu-Babu mortgaged Mouzah Chak and 
other properties to the-plaintiffs, and on the cok July 1889, 
Kalu Babu further mortgaged Mouzah Chak to “Barhamdeo™ 
Prasad and Ram Sumran Prasad. On the 8th October, 1890, 
Barhamdeo Prasad obtained decree-for sale on their ‘mort- 
gage of the 21st May 1887. To the suit in which that decree’ ` 
was obtained the plaintiffs in this suit were made parties, bu 
they did not appéar. In execution of: the decree of the a 
October 1890, Mouzah Chak was sold. After satisfying that: 
decree a balance amounting-to Rs. 12,197.8.3 -of the moneys 
which were realised by the sale of Mouzah Chak remained, 
and that balance was deposited in the Court of the Subord- 
inate Judge of Monghyr. On the 14th January 1891, 
Barhamdeo.Prasad and Ram Sumran Prasad obtained a decree 
for sale on their mortgage of the 19th July 1889, and in execu- 
tion of that decree they, on the 22nd April 1892, drew out of 
Court the balance of Rs. 12,197.8.3 which had been deposited in. 
Court. Barhamdeo Prasad and Ram Sumran Prasad were well 
_ aware of the existence of the plaintiffs’ mortgage and that it had 


c 
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priority to the charge they were seeking to enforce, but they P. ©. 

did not make the plaintiffs parties to the suit, nor did they 4913 

give them notice that under the decree of the r4th January -~ 

1891 they were drawing out of Court the balance of BARmAMDEO 

BS T2i 19795A. Tana GHAND 
On behalf of Barhamdeo Prasad and Ram Sumran Prasad it “1 

“was contended in the Court of the Subordinate Judge that this Sir John 
é ; ; ae : ge. 

suit, so far as it related to the claim of the plaintiffs against = — 

them in respect of the Rs. I2,197-8-3, surplus moneys of the 

. sale of Mouzah Chak, was barred by limitation; their conten- 

tion on the point of limitation was that Art. 120, and not 

Art. 132, of the second Schedule of the Indian Limitation 

Act, 1877, applied to that claim. They also raised various 

other contentions in the Court of the Subordinate Judge to 

which it is not now necessary to refer. The Subordinate 

Judge held that the surplus sale-proceeds of Mouzah Chak 

were part of the mortgage security to which the plaintiffs . 

were entitled under their mortgage, and gave the plaintiffs «” j 

decree. From that decree/ of the Subordinate Judge Ram 

Barhamdeo Prasad and Rani Sumran Prasad appealed to the 

High Court at Calcutta. An that appeal two learned Judges, 

Henderson and Sale, JJ., held that the surplus sale-pro- 

ceeds of Mouzah Chak were portion of the security to which 

the plaintiffs were neen to look for satisfaction of their 

mortgage, and A they were entitled to follow that mortgage 

security in the hé nds of Barhamdeo Parsad and Sumran Prasad. 

Mr. DAT T also suggested that Barhamdeo Prasad 

and Sumran Prasad, having obtained possession of the surplus 

which had been deposited in Court with the know- 

hat they were subject to the claim of the plaintiffs in 

priority to their own claim, and-that they had abstained from 

iving notice of that suit to the plaintiffs, might be taken to 

hold the surplus proceeds under an implied trust for the plaint- 

iffs. The High Court, holding that the suit was a suit to en- 

force a claim for money charged upon immovable property and 

had been brought within time, dismissed the appeal. From 

that decree of the High Court this appeal has been brought. 
Before this Board it wasecontended on behalf of -the appel. 

lants that this suit, so far as it related-to the appellants, was, 

not a suit to enforce payment of money charged upon immov- 

able property, and that ił wasa suit to which Art. 120 of 

the second Schedule of the Indian Limitation Act, 1877, sap- 

plied, and consequently that the suit was not brought within 
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P. 0. time. It was also contended by one of the Counsel of the ap. 
1913 Pellants that as the Rs. 12,197~8~3, ` surplus assets, had been 
~~ received by Barhamdeo Prasad and Ram Sumran Prasad, who 
Barmanpro were not entitled to receive such surplus assets, the case came 
eke Gais within s. 295 of the Code of Civil Procedure, 1882, and the 
eens remedy of the plaintiffs by a suit under that section was barr- 
Sir John ed by time. As to the last-mentioned contention, it is suffi-° 
Tua cient to say that the facts of this case show that s. 295 of the 
Code of Civil Procedure, 1882, does not apply. i 
If Mouzah Chak had not been sold under the decree for sale _ 
of the 8th October 1890 it could not be suggested that the 
plaintiffs could not-by, suit, subject to the rights of the prior 
mortgagees, have enforced -payment of the money charged 
upon that Mouzah by their mortgage of the 19th September 
1887. Mouzah Chak was`sold under the decree for sale of the 
8th October 1890, which Ram Barhamdeo Prasad and Ram 
Sumran Prasad had obtained on their prior mortgage, and the 
“*ssurplus moneys of that sale re resented the security. which 
the plaintiffs had under their-mortgage of the 19th September 
1887, and did not cease to represent that security owing to 
the fact that Ram Barhamdeo Prasađ and Ram Sumran Prasad 
had wrongfully and.in fraud of the plaintiffs drawn them out ` 
of the Court in which they had been daposited. Their Lord- 
ships do not think that itis necessary ‘to decide the point 
referred to in the judgment of Mr. Justive Henderson, viz., 
that under the circumstances of this case the money in the 
hands of the appellants was saddled with a chatge in favour of 
the plaintiffs to the amount of their charge but they do not 
wish to be understood to express dissent from that vi 
the decision: of this case, it suffices to say that in their’ 
ships’ opinion this isa suit to enforce payment of mo ey 
charged upon immovable property within the meaning dý 
Art. 132 of the second Schedule of the Indian Limitation 
Act, 1877, and having been brought within twelve years from 
the time when the money sued for became due is within 
time. The appeal fails. 
Their Lordships will-humbly advise His Majesty that this 
appeal should be dismissed. The appellants must pay the 
costs of the appeal. 








. Appeal dismissed. 


Solicitors for the appellants: T.L. Wilson & Co. 
Solicitors for the respondents: Theodore Bell & Co, 
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[ On appeal from the High Court of Judicature at Fort William in Bengal. \ 


Present : 
Lorp SHAW, LORD MOULTON, SIR JOHN EDGE AND MR. 
AMEER, ALI. _ pe Sk 
1918 
RAJKUMARI BHUBANESHWARI KUMAR -~ 
v. November 7. 


THE COLLECTOR OF GAYA.* = 
Probate and Administration Act( V of 1881 ), Sec. 988— Inventory—C ourt-fees 
. Act (VII of 1870 ), Sec. 19H (4), as amended by the Court-fees Amend- 
ment Act (XI of 1899), Sec, 2—Limitation—Date from which the six 
months’ limitation runs, ne 


An inventory which omits a full and trie estimate of all the property 
does not satisfy the requirement of s,98 of the Probate and Admi- 
nistration Act( V of 1881). 


The’ period of six months’ limitation under the proviso of s, 19H (4 
of the Court-fees Act (VII pt 1870), as amended by s. 2 of the 
Court-fees Amendment Act (XL of 1899), runs from the date of the 
lodging of an inventory as réquired by s. 98 of the Probate and Admi- 
nistration Act, 1881, and nof from the date when a document, which 
might be classed as or denominated an inventory satisfies the Judge, 
but is not an inventory ag required by the said s, 98, 


Raja Ran Bahadyr Singh, proprietor of what is known as 
the seven annas Tgkari Raj, died on the 31st March 1890, leav- 
ing a will dated/March 23, 1890. By his will he béqueathed 
ten villages-2s maintenance to his daughter-in-law Musammat 
Rameshwari Kumar the appellant, (his son Narayan having pre- 





legatee applied for letters of administration to the District 
udge on the 7th April 1890. This application after a 
lengthy period of litigation was granted by the.. High 
Court on the ist September 1891 and confirmed by their 
Lordships of the Privy Council on the 8th December 1894 : 
see Choleynarain Singh v. Mussamat Ratan Koert). During 
this litigation a list of the movable properties of the 
said Raja with a valuation was filed in the District Gourt on 
the 13th April 1890. Ratan Kumar, however, died on the. 
26th May 1895, without having taken out the letters of admi- 
nistration which had been granted to her. She devised her’ 


*Reported by J.M Parikh „Barris. (1) (1894) L. R. 22 I, A, 12. 
por-at-Law, Londons f 
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P. C. property to heronly minor daughter Rajkumari Bhubaneshwari 
1918 Kumar. By her will, however, dated the 2sth May 1895, 
=~ Ratan Kumar appointed her mother the appellant and her 
Rasxusmazl husband Rajeshwari Prasad her executors, who took out pro- 
BHUBANESE- bate of her will ( not of Raja Ran Bahadur’s) in the same 
Te year. Rajeshwari Prasad died in 1897 and thus the appellant 
GoLLNOTÖR was left as sole executrix under her daughter Ratan Kumar’s 
or Gaya will, as well as guardian of the minor proprietor. Some 
pag years passed without any further attempt being made to take . 
advantage of the Privy Council decree of 1894; but on 13th 
August 1903, the\appellant applied for issue to herself of the 
letters of administration which had been granted to Ratan 
Kumar in 1894, filing-at the same time a stamp of Rs. 22,000 
upon a valuation of the estate fixed by her at eleven lakhs. This 
application was granted by.the District Court on 18th August 
1902, the Collector at the same time being: apprised of the 

fact. 

"œ~ On the 13th May 1905 a list of immovables belonging to the 
estate of the said Raja was filed Dy the appellant in the Court - 
of the District Judge in response tò a notice from him anda 
copy of that list was sent by him to the Collector on the 23rd 
of May 1905. On the 28th July 1905) the Collector applied 
to the District Judge for a copy of the moveables of the estate 
of the Raja, and on the 17th August the sajd list thereof, dated 
the 15th April 1890, was supplied to him. 

The Collecter instituted an enquiry into “devaluation of the 
late Raja Ran Bahadur’s estate, and after protr j 
ings came to the conclusion that the estate should 
valued at over fifty-four lakhs instead ofat eleven only. 
sequently called on the appellant under s. 19H (3) of the 
fees Act, 1871, as amended by the Court-fees Amendment 
(XI of 1899), to amend her valuation and to pay in the defici 
Court-fees by the 15th June 1908; but the appellant having 
failed to do so, tie Collector moved the District Court under 
s. 19H (4) on the 17th July 1908. The Collector stated in his 
application that up to date no inventory of the properties, &c., 
of Raja Ran Bahadur, such as is required by s. 98 of the Pro. 
bate and Administration Act of 1881, had been filed by the 
appellant, and he requested the Court to hold an enquiry into 

. ‘the true value of the properties of the late Raja Ran Bahadur 
and to come to a finding thereon. e 

The appellant pleaded that she filed an inventory, which 

was accepted by the District Judge so long ago as May 1905) 
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and the Collector at that time was given due notice of the P: 0.7 
fact. She therefore contended that whatever might have been 4918- 
the kind or form of inventory then produced, the Collector ~: 
was bound under the proviso to the said s. 19 H (4) to chall- RAJKUMARI’ 
enge it within six months, and that, as he did not do so, his PRE 
present application was out of time. On September 19th, 1908, y. 
the District Judge (Mr. A. Watson) delivered judgment. He Corrxoror 
held that the inventory which had been filed was nota “full oF Gara 
and true estimate of all the property” and, therefore, it was Bg 
notan inventory as required by s. 98 of the Probate and 
Administration Act, 1881, and that as a consequence no limita- 
tion could be said to have run against the Collector. 

The District Judge then directed an enquiry for the purpose 
of ascertaining the true value of the estate ofthe said Raja, 
and on the 2nd March 1909 he made a final order that the 
valuation of the estate in question had been underestimated by 
Rs. 2,410,894, that a further Court-fee at 2 per cent. on that- 
amount had still to be realised amounting to Rs. 48,217 odd, and, . 
that the appellant should pay the same with costs. This decision 
was upheld in the High Court for the following reasons :— 

“ The matter which is beyond dispute as far as Mr. Watson’s decision 1s 
concerned is that the document which is put forward as the inventory in 
this case is not such a document as is carefully described in s. 98 of the 
Probate and Administratidn Act, being merely a list of the immovable pro- 
perty of the estate. It insufficiency is obvious and has not been denied., 
It is, however, ae that it is now too late to object to it. Its origin is, 
to be found in the prder-sheet of the District Judge in 1905. From this we 
learn that on the’2srd of February in that year, the Collector asked for a 
complete lis f the estates left by Raja Ran Bahadur Singh, so that he 






tory under s. 98, a list of immovable properties was received and filed and a 
copyordered to be sent to the Collector on the 22nd of May, ‘This, it is con- 
tepided, is the exhibition of an inventory from which the period of limita- 
ion mentionedin s.19H (4)is to be reckoned. This contention would be 
sound were it the case that the document in question were such an inventory 
as was required, which we hold it is not. Failing this it is suggested that as 
it was called for as an inventory and the Collector had notice of it it is now 
too late for him to object to it, To this a reply is forthcoming on the order 
sheets of the Judge from the 7th June 1907 to the 27th January 19.8. From 
these it appears that the Collector applied to the Judge to have an inven- 
tary filed, that after considerable delay, the Judge replied on the 27th Sep- 
tember 1907, that such an inventory was already on the record, an order, ` 
that was repeated by that gentleman’s successor on the 27th January 1908. 
On neither of these occasions, however, was the sufficiency of the inventory + 
considered, still less was the Coħector heard on the point as he had a right 
to- be under s.19H. The case has indeed not been argued on the _ 
point of res judicata, but we cannot find -in the action of. the Couri any 


R 13 
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P. © © ground for saying that it was too late for the Collector to say that the inven- 
918 tory’ was not such a one as is mentioned in s, 19H, If it were, it would 
UE of course be time-barred ; but whether it was or not was a question, which 
the Judge who considered the pleas in bar on the 22nd September 1906, who 

RAJKUMARI : 
Bausannsn. “2° the successor to the other two gentlemen, was bound to consider, and as 
sarees we have said the decision that he came on the document itself is one with 

m which we agree,” 


Counzctor The appellant thereupon appealed to His Majesty in 
oF Gaya Council. 


—— 


De Gruyther KE. C. and B. Dube, for the appellant.—There is 
no form of an inventory required by s. 98 ofthe Probate and 
Administration Act ( V of 1881 ), provided by Statute, and 
it is therefore submitted that any list which satisfies the 
Judge is an inventory within the meaning of that section. The 
list filed in 1905 satisfied the Judge who gave the Collector 
notice thereof. The period of five months under the proviso to 
s.19 H (4) of the Court-fees Act ( VII of 1870), as amend- 

. ed by s. 2 of the Courtfees Amendment Act (XI of 1899), 
riMs either from that date of filing an inventory or from the 
date on which the Judge accepted an inventory of the list filed. 
In either case the Collector’s motion is barred by limitation as 
he took no notice for about three years. Again there are on re- 
cord a list of immovables and å list of moyables with valuation 
and other lists filed in the previous proceedings. All these docu- 
ments constitute an inventory within the meaning of s. 98 of 
Act V of 1881. The object of Act XI of 1899 is to give the Col. 
lector an opportunity to make an enquiry, and he-had such an 
opportunity as all these lists were sent to him. But. he took 
no action for a considerable time and his present motion is 
therefore barred. Reference was made to ss. ro and 11 of\Act 
VII of 1870 and s. 68 of Act V of 1881. 


Sir Erle Richards. K. 0. and Dunne- for the respondents ` 
were not heard. 


The judgment of their Lordships was delivered by 


Lorp SHaw.—This is an appeal from a judgment and 
order of date the 25th May 1909, which was pronounced by 
the High Court of Judicature at Fort William in Bengal, and 
which affirmed a judgment and order of date the 2 3rd Septem- 
ber 1908, and the 2nd of March 1909, of the District Judge of 
Gaya. 

The present proceedings were instituted on the 16th of July 
1908 by.an application which was made by the Collector to. 
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the District Court under s. 19H, cl. 4, of Act XI of 1899. Before P. O, 
reading that section it may be stated that the general nature 1913 
of the application was to declare that no inventory of the ~~ 
estate of the deceased as required by law had been filed, and RAJKUMART 
that the appellant was not willing to amend the valuation of BĦAUBANYSH- 
the estate to the satisfaction of the Collector. ae 
In the defence lodged to those proceedings, this declinature Cotineton 
and inability were reaffirmed by the appellant, and according- or Gara 
ly the proceedings have taken their course. Lord Shaw. ; 
The section of the Act of 1899 to which particular reference = 


is made defines the function of the Collector in the following 
terms ;— i 


‘The Collector, within the local limits of whose revenue-jurisdiction the 
property of the deceased or any part thereof is, may at any time inspect or 
cause to be inspected, and take or cause to be taken copies of the record of 
any case in which application for probate or letters of administration has been 
made; and if, on such inspection or otherwise, he is of opinion that the peti- 
tioner has under-estimated the value of the property of the deceased, tie 
Collector may, if he thinks fit, require the attendance of the petitioner (either 
in person or by agent) and take eVidence and enquire into the matter in such 
manner as he may think fit, and, if he’ is still of opinion that the value of the 
property has been under-estinfated, may require the petitioner to amend the 
valuation,” a 

The Collector, having a strong opinion as to the valuation 
emerging as a lump/figure in the previous proceeding, initiated 
these proceedings under discussion. What the appellant before 
their Lordships’ pleads is that the action or proceeding on the 
part of the Collector is excluded by the proviso of sub-s. 4 
of the Statute last quoted.. 

“ That proviso is that no such motion shall be made after the expiration 
of six months from the date of the exhibition of the inventory required 
bys. 277 of the Indian Succession Act, 1865, or, as the case may be, 
by s. 98 of the Probate and Administration Act, 1881.” 






It is, in the opinion of their Lordships, not a justifiable con- 
struction of this proviso to date the period of running from any- 
thing less than the lodging of the inventory required by the 
Statute. It will not satisfy this proviso that six months have 
elapsed from a period when a certain document, which might 
be classed as or denominated an inventory, satisfied à District 
Judge or any Judge. What he has to be satisfied of is that the 
punctum temporis from which the six months runs is the lodg 
ingo an inventory as requifed bys. 98. It was admitted by 
the learned Counsel for the appellant that, accordingly. the 
correct decision to be arrived at heredepended upon the con, 
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P.-©. struction of certain words in s. 98, and as those are of general 
1913 importance, the following citation is made :— 

=v “ An executor or administrator shall, within six months from the grant of 

Rasxumart protate or letters of administration, exhibit in the Court by which the same 

BHURANESH- has or have heen granted an inventory containing a full and true estimate of 

WARI all the property in possession, and all the credits, and also all the debts owing 

U. by any person or persons to which the executor or administrator is entitled 


COLLECTOR in that character.” 
or Gara 
i The remainder of the section has no bearing on the subject 
Lord Shaw. in dispute in these proceedings. 

Their Lordships are clearly of opinion that no anony sa- 
tisfies this statutory-requirement which omits the essential of 
this detail, namely, that its contents shall include “a full and 
true estimate of all the property in possession.” This being 
the statutory provision it isnot alleged by the appellant that 
any one document did contain such a full and true estimate. 

, The argument presented o theix Lordships was that by mass- 
ing together a variety.of documents, including two which will 
now be referred to, and a mass of documents in another case, 
none of which have been brought in\detail before the notice of 
the Board, there was, in the result, pxoduced to the Court an 
inventory containing a full and true estimate. 

In their Lordships’ opinion the first objection to this, opera- 
tion, even although the operation itseif as, distinguished from 
the production of one document containing “the details were 
legitimate, is that the first document to which reference is. 
made is a list of the immoyveable property belonging to the 
deceased. It has been not obscurely. suggested in 
ceedings that the immoveable property bore the 
to the moveable property of no less than at least Wi 
in ten. So that with regard to nine-tenths of the estate 
of the deceased nothing is supplied except a list of the proper 
ties, a list without a single figure, and containing nothing, even 
by approximation to the words of the Statute, in the nature of 
a full and true estimate of the property in possession. 

In their Lordships’ opinion that is sufficient for the disposal 
of the case. Their Lordships are satisfied that a just conclusion 
has been arrived at by the Courts below, and they will therefore , 
humbly advise His Majesty that this appeal should be dis-, E 

. missed, and that the appellant should ‘pay the costs. 

- Appeal dismissed. 
Solicitors for the appellant: W, W. Box & Co. 
Solicitor for the respondent: Solicitor, India’ Office. 
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. | On appeal from the High Court of Judicature at Fort William in Bengal} 
Present: ; : 
Lorp MOULTON, SIR JOHN EDGE AND MR. AMEER ALL 


PARBATI DASI 


H V. : oe à Ris z 
RAJA BAIKUNTHA NATH DE.* December 3. 


Joint Hindu family— Property standing in the name of a junior member—Lre- 
sumption— Self-acquisition. i i 


Whore the question is whether a property standing in the name of a 
junior member of a joint Hindu family is his gelf-acquisition, the cri- 
terion is to consider from what source the money comes with which the 
purchase money is paid, and in the absence of evidence thatthe junior 
member had any separate funds or that the property in question was 
purchased with money belonging to-him, the presumption is clear and 
decisive that it was acquired by the head of the family in the name of 
the junior member and that ib wis not self-acquired property of the , 

‘junior member. — T 4 

Dkurm Das Pandey v. ;Mussumat Shama Soondri Dibiah (1) anc 

Gopeekrist Gosain Y. Guygapersaud Gosain (2) followed. : 


Tur questionsfor devermination was whether the appellant 
had established her r/ghts—(q) to the properties set out in the 
Sch. (ka) of the plaint, on the ground that they had formed the 
separate acquisitigns of her deceased father Rup Charan De; (b) 
to a one-third Share of the properties set out in the Sch. 
(kha) of thg/plaint, on the ground that her said father had sur- 
ather Raghu Nath De to whose estate they belong- 
ed and had been one of his heirs; and (c) to a one-third share of 
"properties set out in Sch. (ga) of plaint on the ground that 
tfey had been acquired out of the profits of the abovenamed 
‘properties and of a business of the said Raghu Nath De, in 
which the said Rup Charan De had been similarly entitled to 
a share. E 

There had been concurrent findings by both Courts in India, 
(1) that as regards (a) the appellant had entirely failed to 
establish that the said properties had formed a separate acqui-- 
sition of the said Rup Charan De, or that he had had any title 
thereto, and (2) that as regards (b) and (c) the said Rup,Charan: 
De had predeceased his said father Raghu Nath De and had 















*Reported by J, M. Parikh, Barrister- (G) (1843) 3 M. I. A. 2 
at-Law, London. P (2) (1854) 6 M, I. A. 59 
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P. ©. not succeeded to any right in the said properties or business as 
1918 one of his heirs. 
y? 
PARBATI : 
Dast Ross K. C. and A. Mayid, for the appellant, referred . 


The plaintiff appealed. 


Us to s. 35 of the Indian Evidence Act, 1872, and submitted 
BAIKONTHA that the Properties in Sch. (ža) stood in the name of the 


. AAE DX appellant’s father and ‘the presumption was that they were his 


self-acquired properties, that the respondents failed to rebut the 
presumption, and that the appellant’s suit in respect of those 
Properties ought to be decreed. 

(Mr. AMEER ALI referred to Dhurm Das Pandey y. 
Mussumat Shama DYbith 0). ] 


De Gruyther K. C. aA. M. Dunne, for the respondents, 
were not called upon. 


The judgment of their Lor ships was delivered by 
- Mr. AMEER ALL—This is an peal from a judgment and 
decree of the High Court of Bengal, dated the 27th of July 
1906, which affirmed a decree of b e Subordinate J udge of 
Cuttack, in the Province of Orissa, dismissing the plaintiff’s 
suit. 

The parties are Hindus governed by the Dayabhaga law, 
and are descended from one Raghunath De, Raghunath had 
three sons, Rup Charan, Sonatan and Siyamanand, who 
admittedly formed a joint Hindu family. The Farha is the 
daughter of Rup Charan, and she brought this § 3 in the 
Court of the Subordinate Judge for a declaration tha certain 
properties included in Sch. (ka) attached to the 
were the self-acquired properties of her father which devolved 
upon her after the death of her mother, Annapurna, and fo 
the usual consequential relief in respect thereof. She also 
alleged that Rup Charan survived his father, and that she is 
entitled to the one-third share in Raghunath’s estate “which 
vested in Rup Charan on Raghunath’s death, 

The defendants, on the other hand, alleged that Rup 
Charan predeceased his father and that the (ka) properties were 
acquired by Raghunath in the name of Rup Charan, and were 
not the self-acquired properties of Rup Charan. 

. ‘Both the Courts in India have-concurrently foundiagainst.the 
plaintiff the facts on which she basese her claim. They have 





(1) (3843) 3 M, L A. 229 at p. 240, 
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held that she has failed to prove that the (ka) properties were P. C. 
acquired by her father out of his own funds ; and that it had 1913 - 
been established that Raghunath survived Rup Charan. They wc~ 
have accordingly dismissed the plaintiff’s suit. PARBATI 

As it is not their Lordships’ rule to interfere in casesin Dast 
which there are concurrent findings of fact, it hasbeen argued Baii 
by Mr. Ross, on behalf of the plaintiff, that the Courts below Nara Dg 
erred in not drawing proper conclusions from the documentary — 
evidence of the plaintiff. In other words, he contended that Wr. Amir Ali 
as the conveyances stood in Rup Charan’s name the Courts 
ought to have presumed that the (Aa) properties were his self- 
acquired properties until disproved by the defendants. 

The principle applicable to this class of cases where there is 
a dispute whether a property standing in the name of a junior 
member of a Hindu family was his sélf-acquisition was enun- 
ciated so long ago as 1843 in Dhuym Das Pandey v. Musumat 
Shama Soondri Dibiah (a) where-Lord Campbell said :—“ The 
criterion in these cases in India is to consider from what source ° 
the money comes with whic í the purchase money is paid.” 
This principle was aed in 1854 in Gopeekrist Gosain 
v. Gungapersaud Gosain x2). 

In the present case both the Courts below have found 
that there was no evidence that Rup Charan had any separate 
funds or that the properties in dispute were purchased with 
money belonging to him. In the absence of such evidence 
the presumption’is clear and decisive that they were acquired 
by the father-in the name of the son, and that they were not 
the self-acquired properties of Rup Charan. 

On whole their Lordships are of opinion that this appeal 
Seite dismissed with costs. And they will humbly advise 

i j cordingly. 
ale = Appeal dismissed. 

7 Solicitor for the appellant: Æ. Dalgado. 
Solicitors for the respondents: Downer & Johnson. 


5 OPE OER" 


(1) (1848) 3 M, I, A. 229 ab Pe 240. (2) (1854) 6 M. I. A: 53, 
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APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor: 


1918 THE GREAT INDIAN PENINSULA RAILWAY 


—~ v 


September 5.. THE MUNICIPAL CORPORATION OF BOMBAY.* 


Indian Railways Act (LX of 1890), Sec. 7—City of Bombay Municipal Act 
(Bombay Act 111 of 1888), Secs. 289, 293,—Public streets—Vesting of pub- 
lic streets in Municipality—Laying of railway lines, under statutory autko- 
rity over such streeis—Land need not be acquired —Land Acquisition Act 
(1 of 1894), 


Where a railway company wishes to lay a line of railway upon and 


across a street, it is neither necessary nor appropriate to proceed under. 


the Land Acquisition Act tor the acquisition of the land. If the Gov- 
ernment, under $. 7 of the Indjan Railways Act, 1890, were to direct the 
` Collector to take order for the Acquisition of land he would make his 
award and take possession and the land would then vest absolutely in 
Government for the railway company free from all incumbrances. The 
land would then cease to be portion of the street and the railway com- 
pany would be unable to exercise the power given to it of constructing 
the railway upon and across the street. i 
The effect of s, 289 of the Bombay City Municipal Act, 1888, vesting 
all public streets, and the pavements, stones‘and other materials in the 
corporation and under the control of the Commissioner is only to vest in 
that body such property as is necessary for the tentro] and maintenance 
of the street as a highway for public purposes, 












Railway Company could not lawfully maintain their lines of ra way 
across the street in question without either obtaining permission granMed 
by the Corporation and confirmed by the Government under s, 293 0 


the Act or acquiring the land required for the level crossing under the 


Land Acquisition Act, 1894, The defendant company pleaded that they 
had authority to make and maintain the lines of railway under s. 7 of the 
Indian Railways Act, 1890. The lower Court granted the declaration 
sought, on the ground that the defendant company could make its private 
terms with the Municipality or it could acquire tho portion of the 
street if needed under the Land Acquisition Act, but until it had done 
the one or the other it was a trespasser on Municipal land, The 
railway company having appealed :— 

Held, dismissing the suit, that the statutory authority under 8.7 of the 
Indian Railways Act being established, the application of s. 293 of the 








*0. C. J. Appeal No. 17 of 1913; Suit No. 693 of 1912. 
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City of Bombay Municipal Act was excluded by the words ‘* notwith- 
standing anything in any other enactment for the time being in force.” 


Tuer Great Indian Peninsula Railway constructed, with the 
approval of the Secretary of State for India, the Harbour Branch 
Railway. The railway in question crossed a public street, 


105 
Q. 0. J. 
1918 — 
—— 
37. E; 
RAILWAY 
v. 


known as the Sewri Koliwada Road, vested in the Municipal Muwtcrran 


Corporation for the City of Bombay. 

The plaintiffs, the Municipal Corporation, filed the present 
suit to obtain a declaration that the defendant railway com- 
pany was not entitled to take possession of the public street 
upon which they had laid their permanent lines of railway, 
alleging that the defendant had no right to do what was done 
“ without the permission of the plaintiff Corporation, and that, 
having regard to the provisions of s. 7 of the Indian Railways 
Act, they had not any legal right to lay and maintain their said 
lines upon and across the said street, and in the absence of 
such permission can only obtain such right by acquiring the 
said land under the provisious of the Land Acquisition Act.” 
The defendants’ contention briefly was “that they had the 
power under the Indan Kailways Act to construct lines of rail- 
way across the Sewry Koliwada Road, without obtaining the 
permission of the Mupicipality or resorting to the Land Acqui- 
sition Act.” 

The cause was fried by Beaman J. on the 17th February 
1913, when hisLordship granted the declaration sought on the 
following grounds :— 






MAN J.—Notwithstanding the ingenious arguments of 
defeydant’s counsel the point seems too simple to allow of any 
dotibt. Without enquiring how much or how little, under 
e term “ street;” vests under s. 289 of the Municipal Act, 


port an action for trespass against any one interfering with the 
use ofa public street as such. Section 293 expressly and 
designedly contemplates a case like this. No argument has 
been attempted in support of what was foreshadowed in the 
first issue. That was abandoned. No permission has been 
granted. Then let me consider s. 7 of the Railways‘Act. Isa 
public street “immoveable property ” ? Certainly. Does this 


CORPORATION 


or BomBAY 


enough certainly does (and this was almost conceded) to sup- . 


Pd 
f 


public street belong to the defendant-Company? Certainly : 
not. The only question remaining to be answered is whether ` 


it is immoveable property subject to the Land Acquisition Act, 
R 14 


g 
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0. C. J. In my opinion, most surely it is : Defendant contends that it 

1913 is not, because it is already a public street, and that which is 

~~ already public property cannot be acquired a second time for a 

G. I.P. second public purpose. I am not aware of any authority or of 

Ramway any reason upon which that proposition can be founded. Iam 

M v. `` referred to s. ro and s. 14, the latter more emphatically, in 
UNICIPAL mes : 

Gorrorattoy Support of this’contention. I am unable to see how the 
or Bombay section can have any bearing or relevancy. The former sec- . 
Beaman y, tion merely deals with damage caused by the Company act- 

— ` ing under s. 7 and pre-supposes of course that it is acting under 
that section. It is said for the defendant-Company here, that it 
cannot be a trespasser’ because it is acting under statutory 
authority. That simply begs the question. If it is, cedi? guestio. 
If not, it is as much a trespasser as though s. 7 were not there. 
Section 14 cannot possibly bear the artificial strain put upon it 
to support the defendant’s argùment. It merely deals witha 

* numerous class of cases, of which this might have formed an 
example, hadthe Municipality acting under s. 293 of its Act per- 
mitted the defendant-Company to lay its rails without any con- 
ditions, Ido not think that any of the vases cited for the defend- 
ant-Company are of any assistance. Nox do I think that I gain 
much from Rangeley v. The Midland Ry, Co.) upon which the 
plaintiff relies. That is certainly in point, à d in spite of the at- 
tempt of the defendant to distinguish between the provisions of 
s. 84 of the Land Clauses Act in England ade provisions of 
the Land Acquisition Act, the case is a good en 
upon the general principle. But here I do not feel 
authority. I have the statutes and I have only to ap 
to a simple set of admitted facts. Under those statute 
defendant-Company could make its private terms with 
Municipality, or it could acquire the portion of the street 
needed under the Land Acquisition Act. But until it has done 
one or the other it is clearly a trespasser upon the plaintiffs’ 
land. It does not seem to me toaffect this conclusion in the least 
that there may be some doubt as tothe quantum of interest 
the plaintiff has to sell, in proceedings under the Land Acquisi- 
tion Act. The plaintiffs do not press for any particular quantum 
of damagés and it would be sufficient to award them Rs. 500 

_ as damages for trespass and all costs of the suit. Declarations 
in terms of prayers (a) and (2) of the plaint and decree in 


` terms of prayer (c) thereof. 









(1) (1868) 3 Ch, 806, 
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The defendant-Company appealed. 0. 0. J. 
_ Binning and Campbell, for the appellant. 1913 

Jardine, with Sirangman (Advocate General), for there =~ 
spondent. G. I. P. 


santis PEET n Ram 
Scott C. J.—This suit was instituted by the Municipal a 


Corporation and Commissioner of Bombay against the Great Munrcrraz 
Indian Peninsula Railway Company to establish that the CORPORATION 
defendant-Company could not lawfully maintain lines of or Bounar 
railway across the Sewri Koliwada Road, a public street vested = _ °° 
in the Corporation under s. 289 of the Bombay City Municipal 
Act, without either obtaining permission granted by the Cor- 
poration and confirmed by Government under s. 293 of the 
Municipal Act or acquiring the land required for the level 
crossing under the Land Acquisition Act. 
The defendant-Company pleaded/ that they had authority 
to make’ and maintain the lines of railway under s. 7 of the 
Indian Railways Act (IX of 1890) which so far as is material 
is in the following terms ae + 
" (1) Subject to the provisions of this Act and;in the case of immoveable 
property not belonging to the railway administration, to the provisions of 
any enactment for the time being in force for the acquisition ef land for 
public purposes and for companies, and subject also, in the case of a railway 
company, to the provisions/of any contract between the company and the 
Government, a railway a ministration may for the purpose of constructing a 
railway or the accommodation or other works connected therewith, and not- 
_withstanding anythipg in any other enactment for the time being in force,— 
(a) make or copéstruct in, upon, across, under or over any lands, or any 
streets, hills, Alleys, roads, railways, or tramways, or any rivers, canals, 









ines, such temporary or permanent inclined planes, arches, tun- 
verts, embankments, aqueducts, bridges, roads, lines of railway, 


afministration thinks proper ... 
(2) The exercise of the powers conferred on a railway administration by 
._ sub-section (1) shall be subject to the control of the Governor-General 
in Council. ” 
It appears from Ex.1 that the scheme for the Bombay 
Port Trust Railway, to run from Sion down the East side of 
_the Island to the Ballard Pier and to be constructed and work- 
_ed by the defendant-Company, was prepared by the Com- 
-pany with the approval of the Secretary of State on the recom- 
` mendation of the Government of India. The plan put in with Ex. 
` A shows the level crossing in question as part of this scheme. ` 
The learned trial Judge held that applying the statutes to 
the admitted facts the defendant-Company could make its 
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private terms with the Municipality orit could acquire the 
portion of the street it needed under the Land Acquisition 
Act but until it had done one or the other it was a trespasser 
on Municipal land. His reasoning was—the public street is 


immoveable property not belonging to the defendant-Com- 


iina pany and subject to the Land Acquisition Act, therefore the 
Corvorarion defendant-Company cannot exercise the power given by s. 7 
or Bompay of the Railways Act without first acquiring a portion of the 
Scott C. J, 


street, which they have not done. 


We are unable to agree with this view of the law. Where a 


railway company wishes to laya line of railway upon and 
across a street it is neither necessary nor appropriate to pro- 
ceed under the Land Acquisition Act for the acquisition of the 
land. If the Government under s. 7 of that Act were to direct 
the Collector to take order for the acquisition of the landhe 
would make his award and take possession and the land would 
then vest absolutely in Government for the railway company free 
from all incumbrances. The land would then cease to be por- 
tion of the street and the.railway\company would be unable to 
exercise the power given to it of\constructing ‘the railways 
upon and across the ‘ street.’ 


The differences in the English and ere Statute law upon — 


the subject of railway construction are Wifferences of procedure 
which do not render English decisions \inapplicable to this 
case. In England the special undertaking. is sanctioned by a 
special Act of Parliament: in India, by the sa action of the Goy- 
ernor General through the Home Department. Section 6 of the 
Railways Clauses Consolidation Act, 1845, provides, that “ in 
exercising the power given to the company by the special Act 
to construct the railway and to take lands for that purpose 
the company shall be subject to the provisions and restrictions 
contained in this Act and in the Lands Clauses Consolidation 


Act ” while the provisions of the special Act incorporate both, 
the Lands Clauses and the Railways Clauses Consolidation Acts: * 


for an example, see Abraham v. Great Norihern Railway Com- T 


pany), The provisions of the Lands Clauses Act with regard to 
compulsory acquisition as interpreted by the House of Lords in 
Great Western Railway Co. v. Swindon and Cheltenham Rail- 
way Co. (2) are substantially of the same extent as those under 


the Land Acquisition Act of 1890 as interpreted by s. 3 (a) 


and (b), for Lord Watson atp. 800 said: “ Taking that (the 
Lands Clauses) Act per se, ande irrespective of the terms 


(1) (1851) 16 Q. B. 586. (2) (1884) 9 App. Cas. 787. 
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of any other statute, these clauses do not appear to be 
applicable to the compulsory taking of an easement at least in 
the sense in which the respondents are by their Act empowered 
to purchase and take such a right. The only easements which 
these provisions, read by themselves, seem to contemplate are 
servitude rights burdening- the corporeal lands taken by the 


109 
0. C. J. 
1913 


paa 
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Mu 
Company, which are destroyed or impaired by the construction Qopporarion 
of the railway. The company are not dealt with as being or BoMBAY 
either entitled or bound to purchase and take such easements, Seot G.J. 


but as liable to make compensation in respect of their having 
by the constructionof their authorised works injuriously affect- 
ed the dominant land to which the easements are attached. 
As for the land upon which the railway is to be constructed, the 
compulsory clauses of the General Act contemplate that the 
company shall take the soil itself and not a mere right to use 
it in perpetuity.” To the same effect is Lord FitzGerald’s opi- 
nion expressed on p. 792. : 

The effect of s. 289 of the Boinbay City Municipal Act vest- 
ing all public streets, pavements, stones and other materials 
in the Corporation and under the control of the Commissioner 
is only to vest in that body such property as is necessary for the 
control, protection and, maintenance of the street asa highway 
for public use : see Mayor, eic., of Tunbridge Wells v. Baird), 

The Judicial Committee have held that a Municipality in 
whom public waxes vested was not entitled to compen. 
sate in respect-6f portions of such ways taken by a tramway 
company uyider statutory powers: see Municipal Council of 


Sydney v Young (2). 
Referénce has been made for the respondents to s. 290 of the 


Mu umicipal Act which provides that whenever any public street 
ea of it is permanently closed the site may be disposed of 
É land vesting in the Corporation. That position does not arise 
/in the present case but when it does arise it may have to be 
determined what it is that the Corporation is disposing of. 

It is well established that a railway company acting unders. 
16 of the Railways Clauses Consolidation Act, 1845, (upon which 
s.7 of the Indian Railways Actisclosely modelled) by construct- 
ing a railway upon and across part of the bed of a navigable river 
or across a highway is doing what if done by an unauthorized per- 
son would be indictable as a nuisance : see Abraham v. Great 


Northern Railway Company (3) and Oliver v. North Eastern ` 








(1) [1896] A. C. 424, 442. (2) [1898] A. C. 457. 
(3) (1851) 16 Q. B. 586, 


Lio 
0. ©. J: 
1913 


w 
G: I, P. 
RAWAT 


THE BOMBAY LAW REPORTER. [vor. xvi” 


Railway Co. (1). In the latter case the trial Judge told the Jury 
that as to the duty of the railway company with regard to the 
Tails at the level crossing they must consider the case as if the 
Company had had the express sanction of an Act of Parliament: 
to put the rails there. In such a case the Company would have 


Gis Gece power to put down such rails as are necessary for the purposes 
Corroratton Of the line but the rails must be laid and kept so as to cause as 
or Bomsay little injury or danger as possible. A rule for new trial on the 


Scott 6. J z 


ground of misdirection was discharged. For a general state- 
ment of the obligations òf persons interrupting highways under 
statutory authority see the judgment of Moulton L. J. in 
Hertfordshire County Council v. Great Eastern Railway (2). 

In a case analogous%o the present where the Corporation of 
a borough’ being empowered by a local Act which incorporated 
the Lands Clauses Acts to erect and maintain “on in over or 
under” any street in which their tramways were laid, poles 
and posts for the purpose of working the tramways by mecha- 
nical power, erected a post for that purpose in’ the pavement 
of the street which at that point ‘was the property .of a neigh- 
bouring owner subject to the tight ‘of the public to use the 
same as a foot-path ; it was held that the.-corporation were 
not taking the land within -the meaning of s. 189 of the Lands 
Clauses Act, 1845, but were merely exercising statutory 
power in the nature of an easement and ‘an action for tres- 
Pass could not-be maintained against thet: see Escott v, ` 
Newport Corporation (3), De r 

The case of Rangeley v. Midland Railway Co. A, referred to 
by the learned trial Judge and relied upon by the respondents, - 
decided that a railway company could not dedicate to the pub- 
lic the surface of a,neighbour’s -land without first acquiriyg it 
‘under the Lands Clauses Act. It does not appear to us 
support the plaintiff’s position. : 

The statutory authority under s. 7 of the Railways 
Act to lay the railway across the street without . resort 
tothe Land Acquisition Act being in our Opinion esta- 
blished, the application of .s. 293 of the City of Bom- 
bay Municipal Act is. excluded by the words “ notwith- 
‘standing anything in any other enactment for the time being 
in force.» The Railways Act, s. 16, overrides, the Municipal 
Act and the sole’ control over the railway administration is 






` vested in the Governor General. _ Gee s. 16 (2) and Municipal 





(1) (1874) L. R. 9 Q. B. 409. (8) [1904] 2 K- B- 369, . ~ 
(2) [1909] 2 K, B. +403, 412» ` (4) (1868)-3 Ch, 306. 
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Commissioner of. Bombay v. G. I. P. Railway()), The evi- 0. C J: 
dence so far as it goes indicates that the railway across the 





1913 
Sewri Koliwada Road has the approva) of the controlling au- «is 
thority. - G. I. P. 
We, therefore, reverse the decree of the lower Court and Rariway 
allow the appeal dismissing the suit with costs throughout. ae Bir 
BATCHELOR J.—I quite agree. ; ae 
Appeal allowed. —_ 
Attorneys for the plaintiffs: Little & Co. ` Soot C.J. 
Attorneys for the defendants: Crawford, Brown & Co, 
APPELLATE CIVIL. 
Before Mr. Justice Beaman ang Mr, Justice Macleod. 
PIRSAB KASIMSAB ITAGI e 
v. 1918 
GURAPPA BASAPPA KADIGI. * ree 


Limitation Act (1X of 1908), Arts. 91, 141.—Adoplion—Possession of widow 
—A dverse possession— Belief that the possession was mere life-estate and 
not absolute—Widow’s/possession not adverse io adopted son—Alienation 
by widow~ Deed of atloption reserving tife-estate to the widow—Registra- 
tion— Registration ct ( XVI of 1908 ), Sec. 17. 


In 1893, Ba his wife R adopted G (plaintiff) as a son. The deed 
of adopti K, which was executed about the time and which was not 






ranted two leases to deferidants of a portion of the property for a term 
of twenty-five years. R died in 1907. In 1909, the plaintiff sued to set aside 
the leases as not binding on him after R’s death and to recover possession 
of the property, The lower Courts decreed the plaintiff's claim on the 
ground that the leases were not binding on the plaintiff. The defend. 
ants appealed contending inter alia, thatthe plaintiff’s claim was barr- 
ed by the adverse possession of R from 1894 to 1907 :— 

Held, (1) that the deed of adoption was compulsorily registrable for 
first it reserved a life interest to himself, and after himself to his widow 
before giving the remainder absolutely to the plaintiff, that is, it creat- 
ed in the widow an interest in immovable property which she piers 
would not and could not have possessed. s 


*Becond Appeal No. 791 of 1932, passed by H. V. Chinmulgund, Sub, 
from the decision of E. H. Leggatt, ordinate Judge at Gadag, in Civil 
District Judge of Dharwar, in Appeal Suit No. 299 of 1909. 

No. 79 of 1911, confirming the decree (2) (2909) 11 Bom, L. R» 118}. 
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A. 0. J, (2) That no bar of limitation defeated the plaintiff’s claim, for if the 
1913 plaintiff honestly believed, though wrongly, that Riwas entitled tore- 
ae main in Possession for life and if she shared that belief and so remain- 
Pisiy ed in possession while he took no steps to disturb her, the intention to 
a hold adversely in order to acquira an absolute estate was wanting. 
GunarPA SUTT to recover possession v. -~bperty. 


The property in dispute belonged originally to one Basappa. 

In 1893, Basappa and his wife Rachava having had no issue . 
adopted Gurappa (plaintiff) as their son. On the 29th January 
1913, they executed an unregistered deed of adoption, material 
portions of which were as follows :— 

As we have no issues male or female born of us nor (any) near kinsmen and 
as we both thought of perpetuating my family, . . . we found no other 
nearer kinsman than you to perpetuate my family. . . (so) With the con- 
sent of your natural father Kariapa bin Gurapa Mathapati residing at Sudi 
we have taken you in adoption as if you were a born son according to the 
customs of our caste and religion\ You should go on perpetuating our 

e name as one forming our issue. 

You alone are full owner of.all the articles and estate as above after our 
death, My kinsmen and the executors of\my will (and) the administrators 
of my estate have no sort of right of ownership over this, You alone are 
fully entitled to the rights to the extent to yhich we are entitled, 

The plaintiff was nine years of age at\the time of adoption. 
Basappa died in 1894. Shortly after his death, Rachava drove 
the plaintiff away from her house and he used to live with his 
natural parents since. The plaintiff attained majority in 1902. 
In the same year, Rachava passed two leases of \the property 
in dispute to Pirsab and another (defendants), for àN period of 
twenty-five years each. In 1907 Rachava died. i 

On the 9th October 1909, the plaintiff sued to reco 
session of the property from the defendants, alleging thatthe 
leases could not be valid beyond her life-time. 

The defendants contended inter alia that the claim wa 
barred by Art. 91 of the Limitation Act. 

The Subordinate Judge held that the deed of adoption did 
not require registration; that Rachava was not authorized to 
make the leases in dispute so as to be binding on plaintiff after 
her death ; and that the claim was not barred under Art. 91 of 
the Limitation Act. He, therefore, decreed the plaintiff’s suit. 

‘On appeal, this decree was confirmed by the District Judge 

- who held that the leases to defendants were not binding on the 
plaintiff, on the following groundse:— 

There is nothing to show that the leases were necessary for the purpose 
of preserving the lands, though no doubt the removal of the weeds re- 
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quired by the leases would improve the land, but a widow may not alienate A, ©. J, 


merely in order to improve the estate: Ganapa Sanna v. Subi Sanna 110 
Bom. i. R, 927). Indeed her own income would hardly be improved at all 
and the alienation of the estate for so long a period would seriously affect 
for the worse the position of the plaintiff. From another point of view it 
may be also seen that the lease was not even for the benefit of the estate, 
for taking the lowest figures supplied by defendants as regards income from 
the land, and accepting the figures suggested by Mr. Shivrao for the work 
of removing weeds, I find that the whole expenditurs would be refunded to 
defendants with interest at 10 per cent, per annum in about ten years. So 
al.ase for twenty-five years was far from being ffor the benefit of ihe 
estate, but was very much the reverse. The lease fis therefore not binding 
on plaintiff, 

The defendants appealed to the High Court. 


S. V. Palekar, for the appellants.—Wnder Art. 3 of the new 
Limitation Act the lower Courts ought to have thrown out the 
plaintiff's claim as barred by limitation. On the pleadings as 
set out in the plaint it is clear {Mat his adoptive mother’s pos. 
session of his property becargfe adverse to him from the year 
1894 when she drove him oft of the house: Bajrangi Singh v. 
Manokarnika Bakhsh Siygh O). Under normal circumstances, 
that is, if plaintiff were major at the time of his expulsion, 
the suit would have béen.barred in 1906. And the fact that 
plaintiff was only a fchild of ten years in 1894 does not make 
much difference in fthe situation in his favour. He became a 
j , under Art. 8 of the Limitation Act, he 
e than three years from that date. So in the 
the suit would have been barred as against his 
adoptive’mother in 1906 at the latest. We claim through the 
adoptive mother, so the suit became barred as against us also 
in Ye same year, i. e., 1906. The suit is brought in the year 
I 1909, that is, three years after it was barred according ta plaint- 
iff’s own admissions in the plaint. The cause of action hav- 
ing been extinguished three years before the date of the suit, 
the lower Court ought to have thrown out the suit. No doubt, 
we did not set up thisplea of limitation .in defence, but 
that cannot help the plaintiff's case, for the provisions of Art. 
3 are imperative. It says“ that a suit instituted after the 
period of limitation prescribed therefor by the first Schedule 
shall be dismissed although limitation has not been set up ine 
defence.” The result of the plaintiffs admissions in the 
plaint is sougnt to be nèutralised by the adoption deed, 
Ex. 30. It is sought, on the strength of that document, 


(1) (1907) L. L. R. 30 All. 1 9 Bom, L, R. 1348, 
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_ 4. €.J. to prove. that the widow’s possession from the “year 


19138 
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1894 onwards was on behalf of her minor adopted son. 
But Ex..30 is not admissible in evidence being not registered. 
Itis exectted by the adoptive father of the plaintiff and 
it purports Sto ‘give to his wife, i. e., plaintiff's adoptive 
mother, a life, interest in the property during her life 
time. It is admitted that Ex. 30 was executed some months 
after the adoption, -If that be so the adoptive father had no 
right to convey away the eight annas share in the property, 
which vested in the adopted son from the moment of his adop- 


` tion, whatever he might do with regard to the eight. annas 


' and managed the property in her own right. A 


share which still wasthis own. But even this share he could 
not transfer except through a registered deed. The consequ- 
ence is that Ex. 30 is inadmissible in either case, and cannot 
help the plaintiff. . 

N. V. Gokhale, for the respondent.—First, in 1894 plaintiff 
‘was a minor, so his adoptive mother's possession must be re- 
garded as.on behalf of her minor sọn: Padapa v. Swamirao(). 


` Secondly, defendant cannot be allowed to raise the point of 


limitation in the manner he has donst this-stage of the litiga- 
tion when they did not urge it in the lower Court. 


Palekar in reply.—First, the ordinary \presumption, that a- 
widow’s possession is possession on behalf of her minor adopt- 
ed son, cannot arise in this case in the fac 
admission in the plaint that his mother drove 










Secondly, as regards the plea that we did not raise defence of 
limitation in the written statement, we submit that wà need 
not have done so; for the terms of s. 3 are impera¥ive, 
and the Judge was bound to throw out the claim even if 
had not appeared at all. 


` BEAMAN J.—In this case the plaintiff has sued to’ have 
certain leases, executed by his adoptive mother Rachava to the 
defendants, set aside. The material facts are, that in January 
1893 or thereabouts, the husband of the lessor and the lessor, 
being then man and wife without issue, adopted the plaintiff 


„with the consent of his natural father, and apparently shortly 


after the actual adoption executeda writing Ex. 30 in the 
case. That writing states that the adopting parents possessed 
certain property, and after their. death the adopted son is 


(1) (2900) I, L; R. 24 Boms $56, 2 Bom. L’ Re 548. 
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to obtain the whole of it. In 1894 the adoptive father Basappa 
died. We have not unfortunately the exact date. According 
to the plaintiff's own statement in his plaint, within two 
or three months of the death of his adoptive father Basappa, 
his adoptive mother Rachava drove him out of the house, and 
from that time until her death in 1907 the plaintiff resided 
with his natural father or at any rate never returned to the 
home of his adoptive mother. In 1902 th lessor executed 
these two leases to the defendants. It was also in 1902 that 
the plaintiff attained his majority. In 1907 the lessor, that is 
to say, the widow, the adoptive mother of the ple ntiff, died, 
and within three years of her death the plaintiff b ught this 
suit to have the leases set aside as being alienatio:. invalid 
beyond the lifetime of the widow with the life estate. Upon 
these averments, the lower Courts held that the widow was 
given a life estate under Ex. 30 and therefore that the 
plaintiff's suit was within time. We have felt ourselves unable 
to admit Ex. 30 in evidence fot want of registration. Once’ 
that paper is out of the case, the position is somewhat changed. 
A very neat point of an was then very neatly put to us 
by Mr. Palekar and it ariges in this way. He contends that in 
law the effect of the plaintiffs adoption was to make him the 
sole heir of his fathey; the widow being entitled to nothing 
more than maintevance. But since in 1894 she drove the 
plaintiff out and thenceforward managed the property herself, 
her possession fydm that-day unto her death in 1907 must be’ 
considered adaferse to the plaintiff : see the decision of the Privy 
ajrangi Singh v. Manokarnika Bakhsh Singh O). 
Inasmugh as the plaintiff attained his majority in 1902 and 
adverge possession started in 1894, it is clear that the plaintiff 
wold have been completely time barred by the end of the year 
o6 at the latest. Therefore he is not now in a position to 
question any of the acts done by his adoptive mother during’ 
that period. It is true that he is still her heir and would there- 
fore retake the property but would not be in a position to chal- 
lenge any of the alienations made by her as of her absolute estate. 
This point of limitation does not appear to have occurred to’ 
any of the pleaders or learned Judges concerned with the trial’ 
up to the conclusion of the proceedings in the -Court of 
first appeal. The only bar of limitation relied on by the» 
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Art. gt of the second Schedule of the Limitation Act and tha 
would arise in this way. The leases having been made in 1902 
and presumably to the plaintiff's knowledge, if he believed 
them to be in derogation of his rights as heir expectant, he 
ought to have brought the suit within three years of the date 
of the leases or after attaining his majority, whichever gave 
him most time. That period would have ended at the latest 
at the close of the yearsrgo5. It will be observed that for the 
purposes of this argument, I have stated that the plaint- 
iff was presumed to have known of the leases. The point 
however was early dropped and has not been pressed -before 
us. At one time it appeared as though there might have 
been something in it, but having regard to the fact that actual 
evidence would have been required to show that the plaintiff 
had in fact known of theJeases more than three years before 
suit and no evidence of that kind being apparently availa le, 
this would clearly be a matter into which we could not go in 
second appeal. $ 

I shall now proceed to deal in -some detail with the new 
point of limitation taken by Mr. Palekar. But, first, I must 
explain the reasons fur which wè have excluded Ex, 30 
frem consideration. Regarded from the point of view of the 
adoptive father, we find it impossiblé to say that this paper 
could be his will, because rightly anakysed it appears to 
reserve a life interest to himself and after himself to his widow 
before giving the remainder absolutely to the plaintiff, and 
any instrument which confers or reserves a lifè estate to the 
maker could hardly in strictness, we think, be called a will. 
Nor can it be said to be a gift in presenti to thewidow. 
Even were it so, it would certainly require registration, so 
that in any view, except that of contract, it may be doubted 
whether this instrument creates any rights at all to whith 
legal effect could be given. Now, there are many cases: f a 
like nature in which similar writings appear to have been treat- 
ed by the Courts in India and even by their Lordships of the. 
Privy Council as contracts or guasi contracts between the 
adoptive widow of the one part and the natural father of the 
minor adopted of the other. All those are cases of adoptions 
by widows and this is a different case because here the true 
adopter was of course the father, the widow having 
no right whatever during his lifetime to prevent him adopt- 
ing if he chose to do so. Nevertheless, even in the cases I 
have adverted to, analysis will, I think, reveal many difficulties, 
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Speaking for myself, I have always found it most difficult to A.C. J. 
refer these instruments imposing conditicns apparently upon 4913 


an adopted minor logically to any true category of contract. =e 
If real contract, then it must be a contract between the natu. PrrsaB 
ral father of the minor son and the adopted widow, the V. 


GURAPPA 


natural father representing his minor son and the resultant 
contract supposed to be for the benefit of the minor and on that Beaman J. 
account held to be binding upon him. But I think the very -~ 
furthest that any such arrangement could be taken under the 
law of contract would be that it would be open to 
the minor on attaining majority either to ratify or re- 
pudiate, so that if contracts at all, these conditions 
annexed to adoptions would be ,contracts only ccm- 
plete when ratified by the minor after attaining majority. 
But if the minor desired to ratify any such contract on attaining 
majority, the pre-existing contract would obviously be nugatory, 
since it would clearly be open to him asan adult to confer 
upon his adoptive mother a life estate, or, in other words, to 
abrogate so much of his full rights if he chose to do sO.” 
© Nor is it easy to understand upon what ground the taking of a 
son in adoption can be regarded as consideration; and when the 
matter is referred, asit usually is, toafutureand expectant 
ratification, the invalidity of the whole argument beccmes 
more apparent, sincé, while it is cpen to the minor to resile 
from his share of the contract, itis quite impossible for the 
widow to Ea from hers. An adoption once ' made 
cannot b” unmade. So that it would appear that . these 
instruments of condition sometimes precedent to, sometimes 
contemporaneous with, sometimes subsequent to an adop- 
tion/can hardly be regarded as true contracts. Neverthe- 
legs, when contemporaneous with or immediately precedent to 
IS particularly when embodied in a deed of adoption, there 





can be no doubt I think now but that the law has agreed to ac- 
cept and validate them. They then appear to stand upon 
some footing entirely peculiar to themselves. Thus the widow is 
said to be in law entitled to make any reasonable conditions at 
the time of adoption, such as, reserving to herself a life estate, 
although that is.utterly opposed to the resultanı legal eflec. of 
an adoption upon the rights of the parties, and having done su 
that those conditions must be enforced as binding upon the 

adopted son. So that here had the adoption been made by the. 
widow and this term incorporated in the deed of adoption or 

in any writing immediately precedent to or contemporaneous 
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A.C.J. with it we should have felt it hard to say that it was not on 
1913 all fours with similar writings which have been admitted and 
~~ acted upon by the highest judicial authority without the need 
PirsaB of registration. But having regard to the fact that the estate 
ae to be dealt with was atthe time of the adoption not the 
log widow’s estate at all, it is clear that she at least had no 
Beaman J. power to make any reservations for her own benefit and in her 
I7 own interest.’ Thus it comes out at last that whatever benefit 
was to be reserved to the widow, under this adoption deed, 
.must have been either by way of gift from her husband or by 
way of contract-with the minor, and in any case quite clearly 
there was created in the widow an interst in the immoveable 
property which she otherwise would not have possessed and 
could not have possessed, and that interest exceeded in value 
Rs. 100 and was created by the instrument, Ex. 30. I 
therefore think that that instrument requires registration and 
not having been registered is inadmissible in evidence for any 

. purpose whatever_affecting the property now in suit. 

That leaves me now face to face with the point of limitation 
raised by Mr. Palekar on such facts as remain after the elimi- 
nation of the explanatory paper, Ex. 30, and it appears to me 
that his very clear and cogent argument would be conclusive 
but for one possible reply, and that reply, I think, in turn is 
equally conclusive. In the first place, I must not omit to 
notice that contentions of this kind taken for the first time in 
second appeal are usually viewed with considerable disfavour. 
It may very fairly be doubted whether a point limitation 
like this involving as it does the character of the widww’s po- 
ssession does not really raise a question of fact which cay only 

be answered upon evidence, and were that necessary tÒ be 
taken, it is quite clear that we sitting in second appeal shou 
be precluded at this stage from-reopening the enquiry at any 
point and inviting or discussing any further evidence. Mre 
Palekar replies, however, that no-evidence whatever is needed, 
that his point isa pure point of law arising upon the mate. 
rials before the Court, not one of which is in dispute. At first 
I was disposed to think that the widow’s possession, from 1894 
to 1902 when the plaintiff attained his majority, might be re- 
ferred and-therefore ought to be referred to her position as his 
natural guardian. But in view of the plaintiff's admission that 
“she drove him from the house in 1894 since which time he has 
never resided with her, it certainly does appear to me to be 
gufficient in itself to negative the ascription of her possession 
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to any such character as that of natural guardian. Still, it may 
be contended that the character of the possession remains un- 
determined in the absence of all evidence. Speaking here 
entirely for myself, I should be inclined to think that the 
admission of the plaintiff, were there nothing else in the case, 
would sufficiently indicate the character of the widow’s pos- 
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session, and if that were so, then all the legal consequences Beaman J, 


upon which Mr. Palekar insists would flow from that possess- 
ion and the plaintiff would indubitably, in my opinion, have 
been completely time-barredat the close of the year 
1906. Nor do I think that conclusion could be affect- 
ed by the suggestion that all that the widow obtain- 
ed by her adverse possession was a life estate. For, after 
giving my most careful consideration to that point, I am 
utterly unable to understand or conceive any circumstances 
in which a widow could possibly acquire by adverse possession 
a merely limited estate of that kiad. Adverse possession of, 
the property would certainly give her absolute ownership, and 
absolute ownership being larger would of course include the 
lesser estate. I repeat J cannot conceive any circumstances 
in which a person could;set out consciously to acquire a limit- 
ed within a larger estate by adverse possession, the natural 
legal consequences.of which would be to confer the latteri. e. 
full ownership upon him. SothatI do not think that the 
respondents detive any advantage from that line of argument. 
But I do think that although we have been obliged to 
exclude Ex. 30 entirely from our minds as proof of any 
conditiéns annexed to the adoption of the plaintiff, I cannot 
ignove the very plain understanding which existed between the 
pyaintiff and his mother as evidenced throughout the whole 
Zourse of this trial in both the Courts below. Looking to the 
pleadings, looking to the contentions of the defendants them- 
selves, there can be no doubt that the real truth is this, that 
the plaintiff believed that his adoptive mother was entitled to 
a life estate under Ex. 30. It is equally clear that the 
defendants dealt with her in the belief that she had a life estate, 
and I think it is quite as clear that the widow herself was 
really managing the property in the like belief, namely, that 
she had obtained the estate under Ex. 30. Now, if that 
was the true belief of the plaintiff and his adoptive mother, - 
the widow, it would follow obviously that her possession so 
long as she lived would not be adverse to the plaintiff at any 
period, but merely permissive. That is to say, . if 
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the plaintiff: honestly believed, though wrongly, that she 
was entitled to remain in possession for life and if she 
shared that belief and so remained in possession while he took 
no steps to disturb her, the principal ingredient in Mr. Palekar’s 
case would be wanting, namely, the intention, to hold adver- 
sely in order to acquire an absolute estate, and it is upon that 


Beaman J. basis that I'think the relief prayed for by the plaintiff in this 


appeal ought to be granted. For it follows that if I am ŝo 
far right, the plaintiff allowed the widow a life estate, and at 
the conclusion thereof in the year 1907 no question of limita- 
tion could arise either upon the old ground under. Art. 91 
or upon the new ground so ingeniously taken and in my 
opinion so admirably argued by Mr Palekar. I think too 
that the merits and justice ‘of the case point the same way. 

In my own opinion, therefore, for the reasons I have stated, 
the judgment of the Court below, though arrived at by a 
-different process of reasoning, is Substantially right and this 
appeal ought to be dismissed with all costs. 


MACLEOD J.—I agree with the con 
brother Beaman, but I would like to 
point raised by Mr. Palekar that the 
barred on the ground that the posses 
1904 was adverse to him. There m 
sions on the pleadings clearly show 
is barred under the Limitation Act, 
such admissions appear, and it is on 


point of limitation on the ground of adverse Possession: could 
be :aised in second appeal. In this case there is only~-the 
allegation in the plaint that the widow some time after her 
husband’s death had treated the plaintiff p À 
out of the house, and that the plaintiff did 
to live with the widow, his adoptive mother. That 
sufficient by itself to establish a case of 
the widow, if only because there is 
adverse possession is stated to 
would be necessary to adduce other 
only tha} the widow possessed th 
to the interest of the minor adopte 

* such adverse possession began. 
quite possible that although the widow did not wish the minor 
to live with her, stillshe was will 


hl ing to recognize his rights, 
and was willing to manage the property in his interest, orat the 


clusion arrived at by my 
add a few words on the 
plaintiff's claim is time- 
sion of the widow from 
ay be cases where admis- 
that the piaintif’s claim 
but it is very rarely that 
ly in such cases that the 


is not 
adverse possession by 
no date from which 
have begun, and it 
evidence to show, not 
e€ property adversely 
d son, but also when 
As the plaint stands, it is 


adly, and driven him\, 
not thereafter return DS 
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most, was desirous of enjoying the life estate which was given A.C. d 
her under the adoption deed, while recognizing that the adopt 4913 
ed son was entitled to the property after her death. So that -~ 
before the Court could hold that the widow held adversely to Prrsan. ` 
the son, evidence would certainly have to be brought to show v. 
precisely that such possession was adverse. There is no Guia 
evidence in this case, as the point was. not even raised in Shah J. 
either of the Courts below, and therefore I should dispose Of acieod J. 
Mr. Palekar’s contention on that ground, viz., that there isno =~~ 
evidence before the Court which could induce it to hold that 

the widow’s possession was adverse. 


Decree confirmed. 





_ Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batchelor, 


THE SECRETARY OF STATE FOR INDIA, 


v. o a 
MAJOR J. E. HUGHES. * October 13. 


Caırtonment— Rating- Poona Cantonment Taxation Regulations, 1881—Increase 
_ in assessment on Race-course ground—Objections to the increase to be filed 
in three days—Time fixed by the Regulation as not less than fifteen days— 
Want of sufficient notice— Cantonment Magistrate—Levy of assessment 
illegal—J uvisdiction— Civil Court—Payment of assessment under protest— 
Payment by chegte—Payment is effective only when the cheque ts cashed— 
Limitation rund from the date the cheque is cashed—Limitation Act (1X 
of 1908). Art/64. 







The AVestern India Turf Club et Poona was taxed at Rs. 201 per year 
up 1908 upon an estimated gross letting value of the Race-course 
pr@perty at Rs. 5038. A notice was served upon them, on the 8th 
ctober 1908, by the Cantonment Magistrate, Foon’, that the said pro- 
perty was, under the Poona Contnment Taxation Regulations, valued 
at Rs. 2,46,000, and rated at Rs. $840 per annum, The notice further 
required that if any complaint was to be made against the taxation, it 
should be made to the Cantonment Magistrate within three days from 
the receipt thereof, The rules regulating the Magistrate’s actionin this 
respect required that the complaint against his valuations should be 
made to him within three days before the date fixed in the public notice, 
and that the date so fixed must not be less than fifteen days from the 
publication of the notice, The Magistrate confirmed the assessment. 
‘he plaintiffs appealed tothe Cantonment Committee, buf the appeal 
was rejected. The plaintiffs thereupon paid under protest, on the 28th’ 





*First Appeals Nos, 32 and 41%f Boyd, District Judge of Poona, in 
1913, from the decision of C. O. Civil Suit No. 3 of 1912, 
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November 1908, a cheque for Rs. 4819--3~10 being assessment for one--. 
half year. The cheque was cashed on the 27th May. 1909. The plaintiffs 
filed the present suit, on the 28th March 1912, to have it declared that 
the increased assessment was illegally levied from them and te recover 
back the increase paid by them under protest. The lower Court decreed | 
theclaim, The Secretary of State appealed contending that the Court 
had no jurisdiction to entertain the suit and that a portion of the claim 
was barred by Art. 62 of the Limitation Act, 1908 :— 


Held, (1) that the action of the Cantonment Magistrate was not war- 
ranted-by the Regulations, inasmuch as reasonable time was not given 
to the plaintiffs to take-advice as to the increase-in the rate from Rs, 
201 to Rs. 9840 and that he had wholly disregarded tbe basis upon 
which the rate was to be assessed.;fand that, therefore, the jurisdiction 
of the Civil Court was nat ousted, the money having been claimed and 
received from the plaintiff without the shadow of a right, 

(2) That the claim to have`a refund of the excess in the payment of Rs, 
4813-38-10 was not barred by the provisions of Art. 64 of the Limitae 
tion Act, 1908, for the limitationran, not from the date of the delivery 
of the cheque, but from the date of the receipt of the money by the 


payee, 


Surt{for declaration and other incidental reliefs, 
The Western India Turf Club (plaintiffs) were the lessees 


from Government of the Race-course at Poona... They were 


liable to be assessed to property rates-in respect of the pro- 
perty as provided in the Poona Cantonment Taxation Regu- 
lations, 1881. The material Regulations ran as follows :— 


1. The estimated gross annual rent at which the houses; buildings, and 
lands, liable to property-rates might reasonably be expected to let from 
year to year shall, for the purposes of the said rates, be held and\deemed to 
be the annual value of such houses, buildings, and lands. The value ofa 
house or building so estimated shall not include the valne of any rantai, 
contained therein. 

2. The said rates shall be leviable from the actual occupier of the house; 
building or land which they are assessed if the said occupier be himself the 


` landlord of such house, building or land, or if he hold the same immediately 


` unoccupied, from the-person who would be the immediate landlord of th 


from Government. In any other case the said rates- shall be. leviable from 
the‘immediate landlord of -the actual occupier, or, when the property is 
occupier if it were” occupied. i 
7. When the valuations shall have been completed, the Cantonment 
Magistrate shall.give public notice thereof and of the place where the 
assessment bopk, or a copy of the said - book, may be inspected, by 
advertisement in the Bombay: Government Gazette, and in at least one 
English newspaper and one Marathi newspaper published in Poona, and 
also by playcards posted up in ‘conspicuous ‘Rlaces throughout the Canton- 
ment, and the person in whose}. custody the assessment, book may be shall 
permit any person claiming to bethe owner or occupier of property included 


\ 
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in the valuations or assessments, or the agent of such owner or occupier, to 
inspect the book and to make extracts therefrom; without payment of any 
fee, and every person who does not claim to be such owner or vccupier 
- Shall be permitted to inspect and make extracts, in like manner, on payment 
of a fee of one rupee. 

8. The Cantonment Megistrate shall, in the same notice fix a day, not 
being jess than fıfteen days trom the publication of such notice, when he 
will proceed to revise the said valuations and the assessed rates; and in all 
cases in which any property is for the first time assessed, or in which the 
‘valuation of any property previously assessed is increased, shall give special 
notice thereof to the owners or occupiers of such property. All complaints 
against such valuations shall be made to the Cantonment Magistrate by 
applicationin writing, left at his office, three days before the day fixed in 
the said public notice for the revising of the said valuations and rates and 
upon hearing such complaints the Cantonment Magistrate shall make such 
amendments, if any, in the said valuations and rates and in the assessment 
book as he shall think proper. 

10. Provided always that the Cantonment Magistrate, upon the representa- 
tion of parties or other information, may at any time amend the assessment 
book by inserting therein the ngre of any person whose name ought 
to be so inserted, or any property liable to the rates previously omitted or 
by striking out the name of -any person or any property not liable to 
the rates, or by increasing or by reducing the amount of the rates ; 
but in all cases in which the name ofa person is newly inserted, or in which 
any property is newly inserted as liable to the rales ; or in which the rates 
are increased, notice of the amendment shall be given by the Cantonment 
Magistrate to the person inserted, and a day shall be fixed in such notice 
for hearing complaints against such amendments, which shall be made and 
heard in the manner prescribed ins, 8 for complaints concerning origina 
entries in the assessment book, 

13 Appeals against any rate charged under the foregoing provisions shal” 
be heard and determined by the Cantonment Committee, But no such appea 
shall be~heard unless the amount of the rate has been deposited with the 
Cantonment Magistrate and unless complaint has been previously made to 
the’ Cantonment Magistrate as hereinbefore: provided. 

15, T'be assessment by the Cantonment Magistrate of any rate, when no 
complaint or appeal therefrom is made as hereinbefore provided and the 
adjudication of any appeal under s, 13 shall be final, 


42 No assessment and no charge or demand of any rate, duty or fee 
inade under the authority of these Regulations shall be impeached or affecte 
ed by reason of any mistake in the name of any person liable to pay such 
rate, duty or fee, or in the description of any property or thing liable to 
such rate, duty or fee, or any mistake in the amount of assessment, nor 
shall any proceeding under these Regulations be quashed or get aside for 
want of form in any Court. Provided that the directions of these Re; 
tions be in substunce and effect complied with. 


The property of the Club was being assessed at Rs. 201-8-4 
for a number of years past. 


On the 8th of October 1908, Major Field, the then Cantone 
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ment Magistrate of Poona, served on the Secretary of the 
1913 Club a notice stating that he had revised the valuation of the 
~~  Club’s property at Poona and assessed the rate at Rs. 9840 
Secretary: per annum based on an annual income of Rs. 2,60,000. This 
or Starz income was arrived at by totalling up the large number of 
v. fees received by the Club from various licensees who were 
Geet, allowed to ply their trades on the Race-course. The items 
consisted mostly of fees paid by book-makers - and keepers of 
refreshment stalls and by the public for admittance as specta- 
tors. The assessment was levied at four per cent. on Rs. 2,46,000 
the gross amount so received. The net profits made by the 
plaintiffs averaged about Rs. 30,000 a year. The notice was 

in the following terms :— 


**Under the Poona Cantonment ‘Taxation Regulations the Cantonment 
Magistrate hereby gives notice\to the Secretary, Western India Turf 
Club, with, regard to the property indicated in 

eee cere apne gand the magi at he has revised the valuation of 
. , f the said property and assessed the rates at 
Hs. 9840 per annum on an annual income of Rs. 2,46,coo, and that any com, 
plaints against such valuation must be made to the Cantonment Magistrate 


in writing and be received at his office within hree days from the service of 
this notice.” 5 


`, 


To this notice, the Club sent the following reply on the 
roth October 1908 :— 


“I beg to point out-that since the last assessment was made in 1904, the 
valuation of the property has not increased. ` 

“In this connection I would invite attention to the previous ‘correspondence 
‘commencing with your notice of 30th November 1904, in which it was ex, 
plained that the original notice had been wrongly worded and. that the 
assessment was Rs, 201-8-¢4 on an income of Es. 5038. SimilaNly it is 
presumed that the present proposal is to increase the assessment on aa in- 
come of Rs. 9840, which at 4 per cent, would amount to Rs, 363 odd or 
increase of nearly 50 per cent. more than the rate at present charged; 

“Under these circumstances I am to ask that you will reconsider the matter 
with a view to the proposed enhanced tax not being levied”, 


The same day, the Cantonment Magistrate replied as 
‘follows :— 






“The present proposed assessment is Rs, 9840, based on the estimated 

_4nnual income of the race-course stables, ground, stand, etc., of Rs, 2,46,000 

* Thold that the gross annual rent at which the present property may 

_ reasonably be expected to let must be calculated on the actual income 

. derived by the Western India Turf Club from certain sources, i. ©., rent 

charged to book-makers for stalls, rent derived from tea-houses, stables 
and entrance to race-course, ete.” 


On the 28th November, 1908, the Club’s solicitors paid in 
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the sum of Rs. 4819-3-10 by a cheque under protest. 
The Club next appealed to the Cantonment Committee, 
who, on the 28th April 1909, resolved as follows :— 


“ Resolved that the appeal of the l'urf Club be rejected.” 


The attorneys of the Club having applied to the Cantonment 
Committee for reasons in support of the above Resolution, 
the Committee resolved on the 8th’ June 1909 as follows :— 

“ Resolved that the Solicitors of the Turf Club be informed that the 

_ Committee consider that they are not bound to record their reasons for 
rejecting an appeal.” 

The Cantonment Magistrate subsequently found that he had 
over-estimated the income of the Club by Rs. 7376. On the 5th 
May 1909, he wrote to the Secretary of the Club as follows :— 

“Ihave now corrected the said annual income and fix it at Rs. 2, 38,604, 
and request you to send me a sum of Rs. 4671-5-1 being the.. amount 
at 4 per cent. on the actual income of Ks 2,38,604 minus the assess~ 
ment paid by you on an annual income of Ks. S038 for the half-year end- 
ing 31st March 1909 on receipt of which the cheque deposited by your solici- 
tors under protest for Rs. 4819-3-10 will be returned to you.” 

The cheque referred to was, however, cashed on the 27th 
May 1909. ' 

On the roth August,í909 the Club fileda suit against the 
Cantonment Committee of Poona to recover back the excess 
in assessment whith had been levied from them. The suit 
was a 28th June 1910 on the ground that it was 
bad for want óf notice provided by s. 80 of the Civil Procedure 

{2 Bom. L. R. 615). 

e decision of the aforesaid suit the Club memo, 
the Government of Bombay on the 15th August 1910 
the Government replied on the 21st November 1911 to 







“ Government are advised that they have no legal power to interfere with 
the assessments levied previous to the ist Augast 1911. In regard to future 
asseassments, if the Turf Club bring the matter to the notice of Govern, 
ment, their representation will be considered.” 


In the meanwhile, that is, on the rst August 1911, the Gov- 
ernment of Bombay added a proviso to Rule 15 of the Poona 
Taxation Cantonment Regulations, as follows ;— ° 

“ Provided that the Governor in Council may call for the record of any’ 
appeal decided under s. 13 and in any case in which in appears that an assegs« 
ment as fixed by the Cantonment Committee in appeal is not in accordance 
with the foregoing provisions, the Governor in Council may modify but not 

. 80 as to increase the amount of the rate to be levied or may remit the same,’’ 
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In reply to a further communication, Government wrote to 
the Club on the zoth December 1911, as follows :— 


“ Tam directed to invite your attention to Government Notification (ubi 


SEORETARY sup.) and to state that Government were advised that in the absence of any ' 
OF STATE such enactment as is now embodied inthe above notification they had no 


. U. 
Hvucurs 


power to interfere with the assessments made by the Poona Cantonment 
Committee,” 

On the 23rd January 1912, the Club gave notices of suit 
both to the Secretary of State for India and the Cantonment ' 
Committee of Poona, under s. 80 of the Civil Procedure Code. 

The Club had already paid under protest from time to time 
the seven half-yearly instalments of assessment from the rst 
October 1908 to thé 31st March 1912, aggregating to Rs. 
33:303-13-7. 

On the 28th March 1912, the Club filed the present suit 
against the Secretary of State, the Cantonment Committee 
of Poona and the Cantonment Magistrate, praying inter alia:— 

(1) That it may be declared that the Club was improperly assessed in the 
years referred to; 

(2) that the assessment by the Cantonment Magistrate of the Club for the 
years aforesaid may be declared illegal and void and contrary to the Regula 
tions: 

(3) that the said assessment may be declared tu be ultra vires; 

(4) that the defendants or some one of them may be ordered to repay 
to the plaintiff all payments levied on and paid by the Club; 

(5) thatit may be declared that until the assessment Qf Rs. 201-8-4 made 
in 1904 has been revised and altered in accordance with the Regulations, 
that assessment is the only valid and binding assessment on: ae Poona Race- 
course, N 

The Secretary of State contended inter alia thatthe civil 
Court had no jurisdiction to entertain the suit by virtue of 
the provisions of Regulation 15 and of s. 28 of the Canton 
ment Act of 1910; that theclaim was time-barred under 
Art. 14 of the Limitation Act, and that in any case, it was. 
partially time-barred under Att. 62 as regards payment of 
assessment for the latter half of 1908-09. The other defendants 
adopted this defence. 

The District Judge held that he had jurisdiction to try the 
suit as against the Secretary of State but not as against the 
other defendants in virtue of s. 28 of the Cantonment Act, 
tg10 ; and that the whole claim wasin time. The learned 
Judge decreed the claim. 

The Secretary of State appealed to the High Court, 


The following cases were referred to in argument: Mersey 


` 
1 
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Docks and Harbour Board v. Birkenhead Assessment Com- A. Q. J. 


mittee (1); Municipal Council, Nellore v. Rangayya (2); Munici- 
pality of Wai v. Krishnaji Gangadhar'3); Morar v. Borsad 


1918 
—_ 


Town Municipality (4); Kasandas v. Ankleshvar M: unicipality (5), SECRETARY 
Bhashankar v. Municipal Corporation of Bombay (6); Tuticorin °F Staru 


Mumeipality v. South Indian Railway (7); Municipal Council, 
Cocanada v. Royal Insurance Company, Liverpool 8); Munici- 
pul Council, Tanjore v. Umamba Boi Saheb ©); Municipal 
Council, Cocanada v. The Standard Life Assurance Co. (10); 
Chairman of Giridih Municipality v. Srish Chandra Mozum- 
dar (31); Chairman, Municipal Board, Chapra v. Basudeo 
Narain Singh); The Rajputana Malwa Railway Co- 
operative Stores, Limited v. The Ajmere Municipal Board (18), 


Strangman, Advocate General, with S.S. Patkar, Governs 
ment Pleader, for the appellant. 
Weldon, with Cragie and Co., for the respondent. 


ScoTT C. J.—This suit wasinstituted by the plaintiff to recov- 
er payment of the amount of taxes levied by the Cantonment 
authorities at Poona,:which the plaintiffs paid under protest on 
the ground that the assessment was illegal. The learned 
District Judge, by whom the case was heard, disposed of it in 
favour of the plaintiffs, and this appeal has been preferred by 
Government on two grounds, ‘first, that the Court had no 
jurisdiction to entertain the suit; and, secondly, that in respect 
of a portion of the money claimed the suitis barred by the 
provisions of Art. 62-of the Limitation Act. 

The arguinent on the question of jurisdiction amounted to 
this. According to the assessment rules certain authorities 
have been constituted for the assessment of taxes, and their 
assessment is final, except in so far as any question may arise 
as‘to the legality of their action having regard to the jurisdiction 

-conferred upon them by the assessment rules, and it was con- 
tended that the assessment of the tax complained of by the 
plaintiffs was a pure question of fact and not ofrlaw, and that, 
therefore, no question arose for the decision of a Court of law, 


G) [1991] A.C. 175. (7) (1889) L. L. R. 13 Mad. 78. 
(2) (01895)I. L. R. 19 Mad. 10, `’ (8) (1897) I. L. R. 21 Mad, 5. 
(3) (1893) I. L.R 23 Bom, 446, (9) (1899) I. L. E. 23 Mad. 523. 
(4) (290s) I. L. R. 24 Bom. 607, 2 (10) (1900) I. L. R. 24 Mad, 205. 
Bom. L. B, 417. (12) (2908) I. L. R. 35 Cal. 859 
(5) (1901) L3L. R. 26.Bom, 295,3 ° (12) (1910) 1. L. K. 37 Cal, 374. 
Bom, L, R. 882. (13) (1910) L. L. R, 82 All, 491. 


(6) (2907) 9.. Bom. L, R, 417, 435,426. 


v. 
Hoag we 
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on the analogy, I presume, of applications in revision to the 
1913 High Court under s. 115 of the Code of Civil Procedure. The 
~.~ contention that the assessment of the tax raises a pure question 
Sucentary of:fact was based upon a passage from the judgment of Lord 
or StaR Halsbury in the Mersey Docks and Harbour Board v. 
a ie. Birkenhead Assessment Committee(1); but if that judg- 
i ment is read as.a whole, it does not, as we shall have 
occasion to show later on, support the appellant’s contention. 
The rules affecting the taxation for Cantonment purposes of 
occupiers in Poona were framed by the Government of Bombay 
under the powers conferred by s. 22 of the Cantonments Act 
of 1880, powers which have been continued substantially in 
the same words through various Cantonment Acts up to the 
present time. Under those enactments it is provided that’ the 
local Government may, by notification in the official 
Gazette, impose in any cantònment, which is not included in 
the Municipality, any tax n any enactment in force 
at the date of the notification, can be imposed in any 
Municipality within the territories administered by such 
Government ; and that when any tax is leviable in a 
cantonment in pursuance of such „notification the local 
Government may by notification apply ar adapt to the canton- 
ment the provisions of any enactment or rules in force at. the 
date of the notification in any Municipality within the 
territories aforesaid relating to the assessment, collection or 
recovery of any tax, and refund or revision of, or exemption 
from any such tax. f N 
In intended execution of the powers conferred “by s. 22 of 
the Cantonments Act of 1880, Poona Cantonment " 
Regulations were notified in the year 1881, which pu 
to adapt the taxation provisions of the City of Bom y 
Municipal Act of 1872-and 1878. According to such adaptatio 
the Cantonment Magistrate took the place of the Municipal 
Commissioner, and the Cantonment Committee took the place 
of the Court of Petty Session, for the purpose of hearing appeals 
against rates. The regulations with which we are concerned 
in this appeal are Regulations 1, 2, 7, 8, 10,13, 15 and 42. 
Regulation I provides that “ the estimated gross annual rent 
at which the houses, buildings and lands liable to property rates 
* might reasonably be expected to let from year to year shall, 
for the purposes of the-said states, be held and deemed to be 


the annual value of such: houses, buildings and lands.” 
nee a ee 


Scott C.J, 










TREE 


(1) [1901] A, C. 27$, 
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Regulation 2 provides that “ the rates shali be leviable from A..C.-J. 
the actual occupier if he hold the house, building or land 1918 
immediately from Government”. ~ 
By Government Notification of the 17th of September 1891, Sucvnrary 
a.general property rate of four per cent. per annumjoftheannual °F Stars 
value of houses, buildings and lands liable to property rate neo 
was imposed on the Cantonment of Poona, and the plaintiffs ` —— 
as occupiers of the Race Course in the Cantonment which they Sett O.J. 
held immediately from Government were liable for the rate. 
Until the year 1908, the plaintiffs had been called upon to 
pay a tax of Rs. 201, assessed upon an estimated gross letting 
value of the Race Course property of Rs. 5,038. On the 8th of 
October 1908, they received the following notice from the 
Cantonment Magistrate :— Under Poona-Cantonment Taxa- 
tion Regulations the Cantonment Magistrate hereby gives 
notice to the Secretary, Western India Turf Club with regard 
to the property indicated in the margin that he has revised 
the valuation of the said property-and assessed the rate at Rs. ° 
9,840 per annum onan annual income of Rs. 2,46,000, and 
- that any complaints against such valuation must be made to 
- the Cantonment Magistrate -in writing and received at this 
office within three days from the service of this notice.” This, 
_therefore, was a case falling under Regulation 10 under which 
the rates might be increased ; that Regulation provides that 
_ "notice of the amendment shall be given to the person 







ations shall be made to the Cantonment Magistrate by 
plication in writing left at his office three days befure the day 
fixed in the public notice for revising the valuations and rates,” 
the public notice being the notice provided for by Regulation 7 
which must prescribe a day, not being less than fifteen days from 
the publication of notice, when the Magistrate will proceed to 
revise the valuations and rates, It is, therefore, apparent that 
the Cantonment Magistrate in notifying that any complaints 
_, against the increased rate must be made within three daysfrom 
thé service of his notice of the 8th of October “1908 was 
disregarding the express provisions of the Regulations. . 
` It is contended, howẹver, that such disregard of the 
Regulations is of no importance under Regulation 42, provided 
¿ the directions in the Regulations haye been in substance and 
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effect complied with, and that, if that is so, the action of the 
Cantonment Magistrate cannot be quashed or set aside in any 
Court. It appears to us that the Regulations have not been 
in substance or effect complied with. The plaintiffs are call- 
ed upon within three days to show cause why the rate imposed 
upon them should not be raised from Rs. 201 to Rs. 9,840. 
Such a serious demand was a matter requiring very attentive 
consideration ; and reasonable time was not given to the 
plaintiffs to take ‘any advice upon the subject. On that ground 
alone, therefore, we think that the action of the Cantonment 
Magistrate was not warranted by the Regulations. An appeal 
was preferred from his assessment to the Cantonment Com- 
mittee under Regulation 13. The Cantonment Committee 
only have jurisdiction to hear an appeal against a rate provid- 
ed it is charged under the provisions of the foregoing Regula- 
tions. The appeal to that Committee resulted in a curt 
Resolution asfollows :—“ Resolved that the appeal of the Turf 
Club be rejected,” and the request for reasons for this resolu- 
tion was met by a further Resolution as follows :—“ Resolved 
that the Solicitors to the Turf Club be informed that the 
Committee consider that they are not, bound to record their 
reasons for rejecting an appeal.” The Turf Club then appeal- 
ed to the Governor in Council, but they\were informed that 
under the Regulations the Governor in Council had no power 
to interfere with the decision of the Cantonment Committee, 
which according to the provisions of Regulation 15 was to be 
final. It is not surprising under the circumstantes that the 


- plaintiffs paid their tax under protest, and have filed this suit 


. the procedure laid down in the Regulations. It is this : that 


for the recovery of the same as money had and. received for 


their use. S 


S 
Up to this point we have dealt with the objection to the 
action of Cantonment authorities on the ground of procedure 


_and, for the reasons stated, we think that the objection is an 


founded, that the Cantonment Magistrate did not charge a 
vate under the provisions of the Regulations, an appeal with 
reference to which could be heard and determined by the 
Cantonment Committee. 


But there is a more serious objection than that caused b 


y 


the Cantonment Magistrate has wholly disregarded the basis 
upon which the rate is to be assessed. He has assessed a rate 


‘upon the gross income of the plaintiffs, which would not eyen 


- be a basis for the levy of income-tax. Even if the plaintiffs’ 


/ 
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net profits, which average about Rs. 30,000 a year, had been 
taken as the basis of valuation, itis clear, for the reasons 
stated by the District Judge, that no hypothetical tenant 


A, 
1913 


—~ 
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could be expected to offer such a sum as rent for the property Suorzrany 
in question, for as the District Judge points out “if the ° Hi 


plaintiffs were to let the Race Course and buildings for more 
than about Rs. 30,000 a year, itis obvious that their tenant 
would conduct business at a loss,” and if they were to let it 
for that sum only he would make no profit. It would, there- 
fore, not be reasonable to expect that he would offer sucha 
rent, It appears to us that the judgment of Lord Halsbury in 
Mersey Docks and Harbour Board v, Birkenhead Assessment 
Committee, already referred to, so far from being any authority in 
favour of the contention of the appellantsis adirect authority for 
the proposition that where a taxing authority is called upon to 
assess the tax based upon annual letting value he does very 
wrong indeed if he rates as if he were dealing with the question 
for the income-tax. The Cantonment Magistrate has, as stated 
by the District Judge, “ not calculated the tax on the annual 
value, but on some strange and novel method of his own. 
The law does not justify his action at all. It was outside the 
law, and he has assumed powers which the law has not given 
tohim. The enhancement of the tax was, therefore, ultra 
vires, and not a legitimate method of arriving at a fair letting 
value of the house.” It is, therefore, clear upon the authority 
of Kasandasv. Ankleshwar Municipality (2) that the case is 
one in which the jurisdiction of the civil Courts is not ousted, 
The mdney has been claimed and received from the plaintiffs 
without the shadow ofa right, and the plaintiffs having paid 

nder protest are entitled to recover the money, unless their 
claim is barred by limitation. It is only contended that their 
claim is barred in respect of the first payment made by them 
for one half year, being the sum of Rs. 4,819-3-10. A cheque 
for that sum was given to the Cantonment Magistrate 
by the Turf Club on the 28th November 1908, but it was not 
cashed by him; and on the 5th of May 1909, he wrote saying 
that he had made a mistake in the figure which should be 
Rs. 4,671, and that the cheque drawn on the 28th N ovember 


Huans 


Scott €. 


paee 


would be returned on payment of the sum of Rs. 4,671. The - 


first cheque was, however, cashed on the 27th of May 1909. 
This suit was instituted on the 28th March 1912, more than 
three years after the delivery of the cheque, but less than 


(2) (1901) I, L, R, 26 Bom, 294; 3 Bom, L,R., R, 882. í 





J. 
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A. ©. J. three years after the cashing of the’same. Weare of opinion : 
1913 that limitation runs, not from the date of the delivery of the 
œ~ cheque, but from the date of the receipt of the money by the 

Sxcrntary payee, and that, therefore, Art. 62 is no bar to the. plaintiffs’ - 


or Stats claim in respect of this payment. The appeal, therefore, must | 
Htr be dismissed. p 

ees ‘We would add for the consideration of the Government ‘an 
Scott C.J, 


t9.. observation on a question which it has not been necessary. to.: 
decide having regard to the success of the plaintiffs upon the 
points raised by them. It is this, whether the Cantonment 
Taxation Regulations can be regarded as an adaptation of the 
provisions of the taxation sections of the City of Bombay 
Municipal Act .of 1872 and 1878 in respect of appeals from. 
rates. Those sections allowed an appeal to the Court of Petty 
‘Session, that is to the Presidency Magistrate, a judicial 
tribunal, whereas Regulation 13\of the Poona Regulations gives , 
the appeal to the Cantonment Committee, which isa lay body, 
one of the most important members of which is the. 
Cantonment Magistrate, from whom the appeal is preferred. 

The plaintiffs must have their costs of this appeal and of. 
the next appeal which fails with the failure of this appeal. 


Appeal dismissed. 











Before Sir Basil Scott, Kt., Chief Justice, and Mr,-Justide Batchelor, 


SITARAM BHIMAJI DESHPANDE 


1918 i bs 
Ar SADHU AWAJI PARIT.* 


Ejectment—Suit by yearly tenant~Suit brought eight years after .dispossession \ 
Defendant also yearly tenant—Proof of title—Present right to posses- 
sion—Jus tertii relied on by defendants, 


The plaintiffs were in possession of certain lands from 1860 to 1899, 
They claimed to be permanent tenants, bub in absence of proof they 
were presumed to be tenants from year to year. They were dispossess- 
ed in 1899 by the defendants, who also claimed to be permanent tenants 
but failed to establish the same. In 1908, the plaintiffs sued to recover 

« possession from the defendants:— . ; 
- Held, (1) that the presumption of right arising from possession ap- 
plied as much to the defendants as to éhe plaintiffs, inasmuch as the 
suit was not a possessory suit brought within six months of a wrongful 





* Second Appeal No. 811 of 1912, Baker, Acting District Judge of 
from the decision of W. T. W, | Satara, in appeal Nọ. 11 0f1930, ` 
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_ dispossession, but was asuit based upon title against defendants who had A. 0g- Jot 


49 13:2 


. been in possession for eight years. . 

_ (2) That it would be areasonable inference that as the plaintiffs had 
not asserted their right as yearly tenants for eight years they must be 

_ taken to have abandoned the tenancy or to have relinquished such other 


occupancy rights as they might have, and, if so, they would have no. 


_ present right to possession such as would entitle them to maintain a 
_ Buit for ejectment. 


(3) That the defendants were entitled to rely on jus tertii appearing — 


from the facts adduced by the plaintiff to defeat his claim, 


To succeed in ejectment it is only neczssary for the plaintiff to 


establish such title-as carries a present right to possession. 


-Surt in ejectment. 

Sadhu and another-sued Sitaram and Vishnu (defendants) in 
1908, to recover from them possession of a field known as 
Dara, situated in the Inam village of Nanegaon alienated to 
the Swami of Chaphal. 

The plaintiffs were in possession of the land from 1860 to 
1899. They claimed to be mivasi tenants from the Swami. 
The khata of the land wasin the names of the defendants. 
The plaintiffs never paid anything more than the assessment 
on the land, The assessment was paidinfor many years through 
the defendants : and. in some years, it was paid direct to the 
village officers. ,“ 


In 1899, the Nand ceased to be in plaintiffs’ possession ; and. 


passed into;the possession of the defendants. The plaintiffs 
alleged xt they were wrongfully dispossessed of the land by 


the defendants in 1899; and the defendants contended that the’ 






iffs voluntarily relinquished the land in that year. 
oth parties claimed, though none were able to establish, 
at they were permanent tenants of the land from the 


Swami. 


plai 


the land from the defendants. The defendants contended that 


‘ plaintiffs were their tenants, and that the plaintiffs had: 


relinquished possession as they could not pay rent. 
The Subordinate Judge decided that the plaintiffs held under 
the Swami, that they did not give up the possession. volunta- 


rily, and that the defendants were not entitled to retain the 


possession against the plaintiffs. 

This decree was, on appéal, reversed by the Assistant Judge, 
who held that the plaintiffs were not permanent tenants from 
the Swami, that they were at best tenants from year to year, and 


f The plaintiffs filed this suit in 1908 to recover possession of: 


rannen 


StraRaM , 


v. et 
SapHU . 
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A. Ò-J. that they could not recover after eight years on the strength 
1913 of their previous possession. His reasons were as follows :—~ 


—_ This possession must however be presumed to bo that of tonants from 
SiraRaM yearto year. The plaintiffs have failed to make out any better title, 

v, It appears to me that this ciroumstance differentiates the present case 
Sapnu 


from those which have been quoted to show that possession alone is sufficient 
ground for a decree to go upon. When a person is shown to be in 
possession of land it is ordinarily to be supposed that he is the owner ; but 
in this case no such supposition arises, for the possessor does not claim or 
pretend to be the owner; he was but g tenani from year to year. He was 
not Inamdar. The Inamdar is the Swami. He was nota Khatodar : the 
Khatedar is tho defendant. He was not Mirasdar, for he has failed to 
prove his “kaul.” It appears to me thatin[so far as his previous 
possession is equivalent to title, itis title, which was annual only, nd 
which for want of renewal has long since ceased to be, 

Butin any case plaintiff could not recover solely on the strength of his 
previous possession unless he can prove the present possessors to be mere 
wrong-doers. It is the man who is shown éo bein possession, not the man 

* who has been who enjoys the protection of s, 110, E. A. Now in this case the 
defendants are not proved to be wrong-doers as were the defendants in 
Aliv. Pachubili, 5 Bom. L. R. 265, ~ 

I do not think it is necessary for the defendants, being in possession, to 
prove their title: Isuppose the plaintiffs must ‘first prove that the possesa- 
ion is wrongful. This they have not done, and Ido not therefore nead to 
go into the affirmative-proof of the defendant’s title, 


On second appeal, the High Court reversed this decree on 
the ground that as plaintiffs were shown to bé. tenants from 
year to year and dispossessed by the defendants, the latter 
could only succeed by showing a better title inNhem. To 
investigate the defendants’ title, the High Court remanded 
the appeal to be re-heard, 


. The District Judge on remand raised four issues: —(1) pa 
has got the occupancy rights to the land? (2) Have defendants a 
better title? (3) Whatis the nature of plaintiffs’ possession ? 
and (4) Whether defendants have wrongfully dispossessed 
plaintiffs? The findings on these issues were expressed as fol- 
lows :-— 


The High Court has pointed oub in their judgment that when the 
plaintiffs has been hold to have been in possession till about eleven years 
ago as a tenant for year to year and the defendant has come into possession 
since then by dispossessing him, the unsuitable inference in law from - 

* these proved facts must be that the defendant has wrongfully dispossessed 
the plaintiff, unless the defendant is able toeshow that he has a better title. 
The defendants do not show a better title and therefore the plaintiffs 
are entitled to be restored to possession. The dispossession appears to 
be wrongful, This disposes of issues 2 and 4. i 
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As regards the 1 and 3 issues the learned Counsel for respondents says 
that plaintiffs do not prove their title and it is not necessary. 

As their “kaul’’ is not proved, there would be some difficulty in doing so. 
They may be taken to be tenants of theSwami of Chaphal, still they are 
entitled to possession as against defendants. 


The defendants appealed to the-High Court, 


Strangman, Advocate General, with S. R. Bakhale, for the 
appellants. 


Binning, with K. H. Kelkar, for the respondents. 


Scott C. J.—The plaintiffs brought this suit in 1908 to recover 
possession of land alleging that in 1899 they had been wrong- 
fully deprived of their possession by Raghunath Ramchandra 
who and the defendants, who derive title under him, have 
been in wrongful possession ever since. The defendants 
pleaded that Raghunath was the owner and that the plaintiffs 
had been his tenants until they relinquished the property as 
they could not pay the rent. 

The learned Subordinate Judge raised four issues: rst 
whether before 1899 the plaintiffs held the property under the 
Swami of Chaphal or under Raghunath Ramchandra; 2nd 
whether the plaintiffs gave up possession voluntarily ; 3rd 
whether the defendants were entitled to retain possession 
against the plaintiffs; and 4th as to the mesne profits recover- 
` able by the plairtiffs. His findings were that the plaintiffs 

held under ibe Swami of Chaphal and not under Raghunath ; 
that the plaintiffs did not give up the possession voluntarily; 
` and that th he defendants were not entitled to retain possession 
against the plaintiffs. 

The Assistant Judge, Mr. Ferrers, in appeal reversed the 

cision of the Subordinate Judge holding that a tenant who 
could not prove a right of permanent occupancy, which was the 
plaintiffs’ position, could not after eight years recover on the 
strength of his previous possession. He held that as the 
plaintiffs had failed to prove title as mirasi tenants they must 
be presumed to have been tenants from year to year, and that 
their title being to anannual tenancy had long since expired, 
forthey had withdrawn from.the land for eight years. He 
accordingly allowed the appeal. 

His decree was set aside by the High Court and the case 
remanded for trial to the appellate Court on the ground that if 
the plaintiffs had been in ‘possession as tenants from year to 
year and the defendants thereafter came into possession by 
dispossessing them the defendants could only retain possession 
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A. ©. J. by showing a better title and that the defendants’ evidence a 
1913 to title must be investigated. 
œ~ -` The appeal was reheard on remand by the District Judge 
SirsRam Mr. Baker who raised four issues as follows :—1. Who have got 
Ses the occupancy rights to the land? 2. Have defendants a better 
nue title? 3. What is the nature’ of plaintiffs’ possession? 4. Whe- 
Sit T. J. :ther the defendants have wrongfully dispossessed plaintiffs ? 
F He held, quoting from the remand judgment, that the 
dispossession by the defendants appeared to be wrongful as, 
„they had not shown a better title than the plaintiffs saying 
that that disposed of issues 2 and 4 and that “ as regards issues 
rand 3 ” the learned Counsel for respondents says “‘ plaintiffs 
do not prove their title and it is not necessary. As their 
‘Kaul is not proved there would be some difficulty in doing so, 
They may be taken to be tenants of the Swami of Chaphal, 
“still they are entitled to possession as against defendants.” 
He, therefore, dismissed the appeal with costs. 
The case now comes up for the second time in second — 
appeal. f 
‘This isa suit based upon title. Itis not a possessory suit 
brought within six months of a wrongful dispossession but a suit 
against defendants who had been in possession for eight years. 
The presumption of right arising from pyssession applies as 
much toa defendant asto a plaintiff (ses Jowala Buksh ve 
Dharum Singh) ), and the fact of possession within twelve years 
` of suit will not avail the plaintiff unless it is shown to be such 
" a possession as gives a better title to the land tham\the defend- 
ant can’ show: see Dharni Kanta v. Gabar 







_ establish such title as carries a present right to posses ion. 
The Assistant Judge, Mr. Ferrers, having found the plaintiffs 
_ On failure to prove their title as permanent tenants to be onl 

“ tenants from year to year thought that so-far as their previous 
. possession was equivalent to title it was a title. which was 
` annualonly and which for want of renewal had long ceased to 
`: be, but he failed to recollect that ordinarily unless there is an 
* express agreement for the expiry of a tenancy on a certain day 
a tenancy from year to year is only determined by a noticé to 
quit. He found, it is true, that the- plaintiffs had withdrawn 

_ ‘from the land but that finding for some reason, which does not 
appear on the remand judgment, was-not accepted by the 
High-Court. The District Judge, Mr. Baker, said that the 
a ee ae, 


a) (4866) 10 M, I. A. 511, 528, (2) (1912) 15 Bom. La R. 445, 451, 
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alleged relinquishment of the land by the plaintiffs was to be A.C. J. 
received with great suspicion but only held that there had 1912 
been a wrongful dispossession as a legal inference arising from ~~ 
the pronouncement in the remand judgment. It seems to-us SITARAM 
that upon the admitted facts it would be a reasonable inference v. 
that as the plaintiffs had not asserted their right as yearly Sanau 
tenants for eight years they must be taken to have’abandoned Scott C. Jẹ © 
the tenancy orto have relinquished such other occupancy rights ~~ 
as they might have and if so they would have no present right 
to possession such as would entitle them to maintaina suit 
for ejectment. The only cases cited to us as establishing the 
plaintiffs’ right as yearly tenants to maintain ejectment were 
Doe dem. Hughes v. Dyeball 2) and Krishnarav Yashvant v. 
Vasudev Apayi Ghotikar (2) in which there was nos delay by 
the tenant in suing the trespasser and therefore no possibility 
of such an inference as seems to arise in the present case, 
Counsel for the appellants contends that on the facts found. 

by the District Judge the plaintiffs have no title. It is not 
disputed that the Inamdar of the land was the Swami of 
Chaphal and the plaintiffs attempted to prove a permanent 
lease by the Swami in their favour. The proof failed as the 
lease was held to be a forgery. Thepayments made by the 
plaintiffs for the land while their possession continued are 
held to have been made either to Ramchandra the Khatedar 
or to the village officers as assessment and not asrent. These 
facts, it is contended, show no tenancy by the plaintiffs and 
prove that the title isand was actually in the Swami. The 
defendants are entitled to rely on the jus tertii appearing from 
the facts adduced by the plaintiff to defeat his claim: see Doe 

ém. Carter v. Barnard (3). Defendants’ counsel also relies upon 
Nagle v. Shea (4) in which it was held that the defendant in 
ejectment might set up and prove jus ¢ertii. Sir Frederick Pol 
lock, in Pollock and Wright on Possession, p. 98, thinks this case 
conflicts with Davison v. Gent (5). The passage in Bramwell B,’s 
judgment in that case is not clear owing to the equivocal use 
of the pronoun “ he’. but here at all events the plaintiffs’ own 
case discloses the jus ¢ertii and brings the case within Doe dem, 
Carter v. Barnard. In this connection we may observe that 


. Jeffries v. Great Western Railway Company®), relied upon by the 


Court in Adi v. Pachubibi\”) to show that a jus tertii cannot be 


eo 
* (1) (1829, Mood. & Malk. 346. (5) (1857) 26 L. J. Ex. 127 
(2) (1884) L. L. R. 8 Bom, 371. (6) (1856) 5E.& B, 802, ° 


(3) (1849) 13 Q. B. 945. 
(4) (874) 8 Ir, Rep. O, L. 224. 


(7) (1903) 5 Bom, L R, 264, 
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set up ina suit for possession, was an action in trover for chattels. 

In our opinion the plaintiffs have failed to prove title, that is, 
a present right to possession of the land in suit. 

There are, moreover, facts found which show that Raghunath 
Ramchandra was the plaintiffs’ ‘superior holder’ as that term is 
defined by the Land Revenue Code, and in that capacity 
Raghunath Ramchandra got decrees in assistance suits against 
the plaintiffs in 1899 and 1900--under s. 86 of that Code. It is 
no answer to say, as does the District Judge, that the decisions 
were ex parte and the plaintiffs did not appear. These proceed- 
ings together with the fact that Raghunath Ramchandra and 
since him the defendants have been the Khatedars of the 
lands in suit are evidence ofa title inthe defendants which 
must prevail against the failure of the plaintiffs to prove any 
title. 

We reverse that decree and dismiss the suit with costs 
throughout. \ i 

: N , Decree reversed. 


` 


t 
—- — + 


CRIMINAL REVISION. 
Before Mr. Justice Heaton and Mr. sie Shah. 
EMPEROR `g 


U. A 
' JIVA NATHA.* ag 


Criminal Procedure Code ( Act V of 1898 ), See, llz—Seeuriiy for goo 
viour—Surety to be able to control the accused—Condition invalid. 









The condition attached to a surety for good behaviour, demanded 
under s. 112 of the Criminal Procedure Code of 1898, that he should be 
able to control the accused, is not a desirable condition, 


THE accused were called upon, under s. 112 of the Criminal 
Procedure Code, “ to show cause why they should not be bound 
over in their personal recognizances of Rs. 50 and two sure- 
ties of Rs: 100 each to be of good behaviour for one year. The 
sureties to be of the land-holding class and able to control 


. accused.” On the t4th April, this order was made absolute 


under s. 118 of the Code. The accused failed to find the sure- 





*Criminal Application for Revision by L. V. M, Robertson, Sub-Divi= 
No, $96 of 1913, from an order passed sional Magistrate, B. D, Kaira. 
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ties ; they were, therefore, sentenced to suffer rigorous impri- 4, Cz, J. 
sonment for one year. 1914 
The accused having appealed against the order, the District c~ 
Magistrate dismissed the appeal, remarking, “ the Smanos as EMPEROR 
to sureties laid down do not appear to be onerous.’ jig Warna 
The accused applied to the High Court under its criminal’  — 
revisional jurisdiction. 


G. N. Thakore, for the accused. 
S. S. Patkar, Government Pleader, for the Crown. 


HEATON J.—The applicants were called on to give security 
under s. 112 of the Criminal Proceduré Code and afterwards 
an order was made under s. 118. We are not now concerned 
with the order so far as it requires security beyond this that 
we see no ground to interfere in that matter. But the sureties 
were required to fulfil two conditions: first, that they should 
be of the land holding class, and to that we see no, objection; ° 
secondly, that they should be able to control the persons for 
whom they were sureties. To that condition I do see 
objection—not a theoretical objection, because it is true that 
underlying the idea of a surety is the idea that he should be 
able in some way to control the person for whom he stands 
surety. The objection is a practical one. If this condition 
is expressly described in such terms as were adopted in this 
case, it is likely to lead to very serious hardship, e. g., those 
persons, who prima facie would most probably be able to 
control Another, are his relatives, his caste fellows, and those 
who Are closely associated with him. Yet we find the fact of 
bejg of the same caste and of being a relative is regarded as 
á disqualification for a surety. So that in practice this 
condition seems to me not only to be likely to lead to 
undesirable results but almost certain to do so. In this very 
case, for instance, though several sureties were offered, they 
were at first, all of them, refused and the result was that these 
men were in jail for upwards of six months. After that they 
offered sureties who were accepted and the applicants were 
released from jail. ° 

Now, this is undoubtedly an unfortunate result, especially as 
the intention of the law in the matter of sureties, for good, 
behaviour and so forth, is not that the person called on to give 
sureties should be sent to jail but that, if possible, he should be 
kept out of jail. Ido not think the materials on the record 
enable me to criticize in detail the cases of the sureties who 
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A. Cr. J. were rejected. The inquiry in such a matter is necessarily 
1914 Summary and its results are very briefly recorded. But Ido 
~~ think that this case appears to illustrate the inadvisability of 

Emrnror prescribing such a condition as that under consideration. 

As I have said, on general grounds such a condition is 

undesirable and I do not think that it is a condition of the kind 

Heaton J. which is contemplated by the words of s. 112. 

Ra I, therefore, think that this particular condition that-sureties 
must be capable of controlling the applicants should be 
deleted. 


Us 
Jiva: NATHA 


SHAH J.—I agree that the condition requiring the sureties 
to beable to control the petitioners should be deleted. In 
this case several sureties were offered by the petitioners ; but 
they were all rejected by the trial Magistrate. Some were 
rejected on the ground that they were caste-fellows or relatives 

-of the petitioners. The result was that the petitioners were 
sentenced to one year’s rigorous imprisonment and had to 
remain in jail for over six months until their sureties were 
dccepted on the 24th November 1913. The record shows 
- that the petitioners apparently were memwwho were not unable 
to furnish sureties. It does not appear ftom the record that 
the suretiés offered were not men of substance or that they 
did not belong to the land—holding class. Tn ay opinion the 
Magistrate was not justified in refusing to accept 
as sureties merely on the ground that they \were caste 
fellows or relatives of the petitioners. It isnot necessary to 


examine in detail the grounds upon which other tin ofthe 





rejected., I feel satisfied on a careful examination of\the 
record that the condition in question is onerous and has be 
enforced with undue severity. This case illustrates that such\ 
a condition, if not enforced with due-care and caution, is apt to 

` operate harshly against the parties concerned. It may lead— \ 
as it has done in this case—to the rejection of Any number of 
sureties with the result that the provisions, which are designed \ 
to be preventive, are easily turned to punitive purposes, 

> 


VOL. XVI. ] THE BOMBAY LAW REPORTER. - 41 


PRIVY COUNCIL. 





(On appeal from the Court of the Judicial Commissioner of Oudh.) 
Present : 


Lorp SHAW, Lorp MOULTON, SIR JOHN EDGE AND MR. 
AMEER ALI. 


MUSAMMAT JAGRANI KOER _ 978 
U. w 
KUAR DURGA PARSHAD.* December & 


Egecution of a  will—Proof—Attestation by testator’ own servants 
and dependents—Forgery—LEvidence—Admissibility—Practice—A ppellate 
Court—Admission of fresh evidence—Code of Civil Procedure ( Act 
XIV of 1882 ), Sec, 568. 


‘Where the execution of a will, which is in every respect a natural will 
and in accord with the feelings and tenour of life of the testator, is prov- 
ed by anything like reasonable evidenco, the presumptions of law are in 
favour of its being maintained, 

Their Lordships held the exécution of a will reasonable, ‘natural and 
proper in its terms, proved by the evidence of the attesting {witnesses 
who were the servants and dependents of the testator, and that such a 
will so proved must be’ maintained except upon proof which would 
thoroughly satisfy the mind of the Court that those persons had -com- 
mitted both forgery and’perjury. 

Choteynarain Singh v. Mussamat Ratan Koer (1) ` followed. 

Evidence of. various forms signed by people other than the testator 
and with, ‘none of whichthe testator had anything to do. is not 
admissiblé as it is not relevent to the i issue whether the will in question 
is or is not a genuine will. ` 

Tie appellate Court ought not, under s. 568 of -the Code of Civil 
Procedure, 1887, to admit evidence which would throw doubt upon the 
evidenceof a witness.without affording the witness whose testimony is 
impugned an opportunity of explaining himself, - 


THE only question for determination inthis appealiwas 
whether a will executed by one Kuar Narindra Bahadur on the 
21st October 1904 was or was not a genuine will. The 
Subordinate Judge held that the will was genuine,.but on 
appeal the Court of the Judicial Comntissioner held that the 
will was not a genuine document. ` 


De Gruyther K. C. and A. Jackson, for the appellants— ° 
The Subordinate Judge believed the witnesses who spoke to 


*Reported by J. M. Parikh, (1) (1894) L. R. 22 I. A, 12, 28 & 24, 
Barrister-at-Law, London, : i ý et 
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the execution of the will, and rightly came to the conclusion 
that it was a genuine document: Shama Churn Kundu v, 
Khettromoni Dasi (1', Under such circumstances the respondent, 
who claims to set aside the will, ought to give some evidence 
in order to impeach it: Tacoordeen Tewarry v. Nawab Syed 
Ali Hossein Khan (2), But he has given no evidence on the 
point and the will should be upheld. It is a natural and 
proper will and the Court of appeal was wrong in pronouncing 
against it on mere suspicion. The Court of appeal had no 
power under s. 568 of the Code of Civil Procedure, 1882, to 
admit as itdidtheproceedings ofthe Municipal Board of Luck- 
now : Kessowst Issur v. Great Indian Peninsula Railway (3). 
That evidence ought not to have been accepted with a 
view to discredit Nasrat Ali without giving him an opportunity 
to give an explanation and should not be taken into considera- 
tion in deciding the appeal. 


Ross K. C. and B. Dube, for the respondent.—The respond- ` 
ent applied to the Subordinate Judge tosend for the proceedings 
of the Municipal Board in order to énable him to cross-examine 
Nasrat Ali on the point, but his application was rejected, 
The Court of appeal, however, admitted those proceedings, 

[LorD MouLton.—It is not evidence at all.] í 

[MR. AMEER ALI.—When you discovered fresh evidence, 
you ought to have applied to the Subordinate Judge under s. 
23 of the Code of Civil Procedure, 1882, for areview of his 
order. The course adopted by the Judicial Commussjoner was 
not the proper procedure. | , 

That evidence was admitted under s. 568 withow 





any 


- objection on the part of the appellants who are not, thereffare, 


now entitled to object to the course adopted by the Court \of . 
the Judicial Commissioner: Jagarnath Pershad v. Hanuman 


Pershad (4). It is submitted that on a review of all the circum- \_ 


stances the Court of appeal came to the right conclusion. 

No reply was called upon. 

The judgment of their Lordships was delivered by 

Lorp SHAW.—This is an appeal from a judgment and 
decree of the Court of the Judicial Commissioner of Oudh, 


dated the 11th January 1909. This partly affirmed and partly 
reversed a judgment and decree dated the 4th February 1908 


(1) (1899) L. E. 27 F. A. 10. g i (3) (1907) L. R. 34 I. A. 115, at p. 122. 
(2) (1874) L. R. ı I. A. 192, (4) (1909) I: L, R. 36 Cal. 833; 
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of the Court of the Subordinate Judge of Hardoi. 

The only question raised at the Bar of the Board was 
whether a will executed on the 21st October 1904 by one 
Kuar Narindra Bahadur is or is not a genuine will. 

Its provisions are substantially these: That after his death 
his widow should be proprietor of his estatein the Kheri 


+43 


Pi O, 
1913 
—__ 


J AGRANI 
KOER 


Dtrca 


District, and should have absolute power over the estate in the Parsuap 
Hardoi District and hold proprietary possession over all his Lord Shaw. 


estate. By the third clause of the will it was provided that 
after her death “ Raj Bahadur, my sister’s son, shall be the 
absolute owner of all my property, movable and immovable, 
of every description.” Other provisioħs, including certain 
annuities to the testator’s brother-in-law, occur in the will. 

Ex facie it was duly executed and properly attested, and the 
witnesses are, first, his diwan, or general agent; secondly, a 
servant, who appears to have had charge of the wardrobe and 
a certain power of supervision, including that of making 
purchases ; and lastly, his treasurer, or confidential clerk. In 
the words of the Subordinate Judge— 

“ The scribe of the will is the mukhtar, and the three attesting witnesses 
are the diwan, the treasurer, and the daroga of late Kuar Narindra Bahadur, 


who were his respectable private servants, and used to be always in the 
house, asis the case with Indian gentlemen in the position of the Kuar,” 


The domestic position of the testator and the parties was 
this: Durga Pershad, the respondent, was remotely related to 
the testator Nain, and for years had been on terms of 
enmity with him. Details of this are given, as, for instance 
that they had not been on “eating and visiting terms,” and 
that“ there “used to be no exchange of presents during 
marriages.” Both the Courts below are clear upon the subject, 

e Judicial Commissioner’s opinion being so strong as this 
that “the ill-feeling, however, which existed between the two 
men was quite sufficient to cause Narindra Bahadur to desire, 
that his property should not go to the plaintiff or his branch of 
the family.” 

On the other hand, the appellant, the testator’s sister’s son 
was treated with regard and affection by the testator, and upon 
this subject also both Courts have no doubt. In the language . 
of the judgment of the Judicial Commissioner :— 

“Inrespect of the feeling whieh existed in Narindra Bahadur’s mind 
towards the defendant, Raj Bahadur, there can also be but little 
doubt... . Narindra Bahadur treated his sister’s son asif he were hig 
own son in every way..... This feeling of affection towards his 
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sister’s son by a childless Hindu is fairly common; and, after full 
consideration of the evidence on the point, I have no hesitation in holding 
that Narindra Bahadur did look upon defendant No. 2 more or lessin the 
light of a son, It would, therefore, not have been a matter for surprise 1f he 
had made a will benefiting the latter.” i 

This being the state of the relations of the parties to the 
testator, it stands conceded that the will now challenged was 
in every respect a natural will, and in accord with his feelings 
and tenour of life. Granted, therefore, that its execution is - 
proved by anything like reasonable evidence, the presumptions 
of law are in favour of its being maintained. -The Subordinate 
Judge, after a close analysis of all the evidence, affirms its 
validity, and that without hesitation. Every kind of challenge 
was made of it,—of its execution, of the status of the 
witnesses, of the health of the testator, and so on. But at the 
end of a long litigation upon the subject it was admitted by 
Mr. Ross, the learned Counsel for the respondent, in his clear 
and candid argument at their Lordships’ Bar, that the 
signature was genuine, nor could he venture to disturb what he 
admitted were concurrent findingson the subject of the appell- 
ant’s position in the testator’s household being equal to that 
of a son, nor upon the point of the e trangement between the 
testator and the respondent. i 

This makes an end of a considerable portion of the 
judgment of the Judicial Commissioner, Which treats the 
signature as suspect. The grounds of suspition which that 
Court, notwithstanding its view as to the complete propriety 
and naturalness of the will itself, nevertheless attaches to the 
execution, are three-fold. 

1. In the first place, it is maintained that the witnesses 
might have been of a better class. Perhaps they 
might; but they were just those witnesses that the testatar 
had about him ; and a comment of this character has no forcé 
except upon something on a much higher level than mere 
suspicion, viz., proof which would thoroughly-satisfy the mind 
of a Court that these persons had committed both forgery and 
perjury. In the case ofa will reasonable, natural, and proper 
inits terms, it is not in accordance with sound rules of 






- construction to apply to it those canons which demand a 


rigorous scrutiny of documents of which the opposite can be. 
said, namely, that they are unnatural, unreasonable, or tinged 
with impropriety. Their Lordships venture to repeat the 


` judgment of Lord Watson in Choteynarain Singh v. 
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| Mussamat Ratan Koer (3) bearing upon the point of an P. C. 
attestation by a person’s own servants and dependents. As has z 
1933 
been shown, the execution of this will was not only not WY 
improbable, but was in fact probable. The words of Lord Jaerant 
Watson apply to this case, therefore, a fortiori :— Kore 


“ The theory of imprabability remains to be considered; and the first Durga 
observation which their Lordships have to make is, that,in order to prevail Parsy AD 
against such evidence as has been adduced by the respondent in this case, an —- . 
improbability must be clear and cogent. It must approach very nearly to, if Zord Shaw 
itdoes not altogether constitute, an impossibility. To give effect to the 
argument pressed upon this Board by the appellants, which seems to have 
found favour in the Court of First Instance, would be equivalent to holding 
that the will of a Hindu gentleman, attested by his own servants and 
dependents, must be held to be invalid, unless it is shown that the testator, 
at the time assigned for its execution, was placed in such circumstances that 
he could not secure the attendance of personsof ahigher rank. That isa 
proposition which verges too closely on the absurd to be seriously 
entertained, There may be cases in which attestation by servants only is 
an important element to be taken into account in considering whether a will 
has been validly executed—cases,,for example, in which there is reasonable 
ground for suspicion that the will is not the voluntary act of the testator 
but has been procured by the undue influence of members of his household. 
This case does not, in the opinion oftheir Lordships, belong to that class.” _ 


This point, however, is atanend because the execution 
and attestation are’ proved. 

2. The second’ ground of suspicion in the minds of the 
Judicial Commissioners was that the paper upon which the 
will was written appeared to be old instead of fresh, and proof 
was eae the paper was official paper in gence use, 
ene with evidence thatsome other people had been in 

cre of having forms or sheets which they signed in blank, 

the language of the judgment of the Judicial 


ety — , ; 

/ ‘That men of the deceased’s position in lifedo sign blank forms and blank 
sheets, especially for the purpose of Vakalatnamas being drawn up thereon 
for use in cases in the subordinate district courtis not an unheard-of thing, 

Various forms were produced, signed by people other than 
the testator, and with none of which the testator had anything 
to do. “In their Lordships’ opinion, such evidence should not 
have been allowed to influence the mind of a Court. It. 
should not have been admitted, asit was not relevant to i 
the present cause. ° 

3: The third matter appears, however, to their Lordships to 

be more serious. By s.568 of the Code of Civil Procedure 


~ (1) (1899) L, R. 22 I A. 12 
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P. ©. it is provided that if the Appellate Court requires any 
1913 document to be produced, or any witness to be examined, to 
~~ enable it to pronounce judgment, or for any other substantial 
Jacraxt cause, the Appellate Court may allow such evidence to be 
Kore produced or document to be received or witness to be 


aces examined.” Inthe course of the hearing of this appeal by 
PARSHAD the Judicial Commissioners, a question was asked as to the 


— additional attestation of the will, which bore to have been. 
Lord Shaw made on the zoth April 1905 ( that is, on a date about six 
months after execution) by Mohammed Nusrat Ali. This 
gentleman appears from the Record to be a person of standing, 
the judgment mentioning that he is the Honorary Secretary 
or Assistant Secretary of the British Indian Association. He 
is also a member of the Municipal Board of Lucknow, Lucknow 
being thirty miles by train from Sandila, where the will was 
ordered to be registered. Onvțhis date, zoth April, a meeting 
* of the Municipal Board had beén held, followed by a special 
meeting, both meetings being an in the day and being of 
some duration. Enquiry was madè and it was proved before 
the Judicial Commissioners that Nusrat Ali was present at 
these meetings. If this was so, then, it was argued, he could 
not at the same hours of the zoth April have been in Sandila. 
Nusrat Ali had been examined befote the Subordinate 
Judge, but nothing had been asked of him onthe point, and he 
was not examined by or before the Judicial Commissioners. 
Their Lordships disapprove of the -procedure which has 
permitted doubt to be thrown upon his evidentke in the 
course of procedure taken on appeal by the -Judicial 
Commissioners, “to enable them to pronounce judgmis te 
without the witness whose testimony is impugned. havug 
been afforded the opportunity of clearing up the mistake an 
having been convened for that purpose. No witness, whatever 
his standing, would be safe from adverse judicial comment 
under such procedure. It may quite well be that Nusrat Ali 
could have clearly explained the who:e point of difficulty, 
and their Lordships would be slow to conclude, in the absence 
of his own evidence on the point, that the rest of his testimony, 
: otherwise quite unimpeachable, was perjury. Gp 
Fortunately, there is no necessity for further procedure or 
expense in regard to the matter, fgr the case that the Board is 
now dealing with is a case in which the signature of the will, 
whether the deed was additionally attested on the date stated 
or not, is proved and is properly attested. In these circum* 
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stances their Lordships do not doubt that the judgment of the P. O, 
Subordinate Judge should be restored. 

` They will accordingly humbly advise His Majesty to that ~ 
effect. The respondent will pay to the appellant the costs of Jacrant 


this appeal, and inthe Courts below. Korg 
` Appeal allowed, Dusca 
Solicitors for the appellants: 7. Z. Wilson & Co.~ PARSHAD 


` Solicitors for the respondents ; Barow, Rogers & Nevill, 


(Oni appal.from the Cour of thé J udigial Commissionr of Oudh.] 


Present: 


“Lorp SHAW, Lorp MOULTON, SIR TaN Eper AND 
MR. AMEER ALI,” 


KALI BAKHSH SINGH. La. E _ 1918 


w 
U. 


{ ovemler 37. 
. RAM GOPAL SINGH. À 
Prrdanashin lady—Deéd of. gift—Onus probandi—Pyoof—Validity~—Pra-' 
tection —Disabilit- —Undue influence—Fiduciary A Ra as 
ent meee: PA 


Where 4 deed of gift is executed by a pardanashin lady the burden 
of progf shall rest, not with those who attack, but with those who 
found upon the deed, and the proof must go so far as to show afirma- 
_ ively and conclusively that the deed was not only executed by, but 

” was explained to, and was really understood by, the lady, and it must 
also be established that the deed was not signed under duress, but - 
arose from the free and independent will of the lady. 

Sajjad Husain v. Wazir Ali Khan (1) reaffirmed. 





Where a pardanashin lady executed a deed in favour of her mukhtar’s 
X _ 80n, held, that the absence of-affirmative proof of any undue influence in 
order to get relief it must be shown that the facts of the case fall under 
the principle which applies to every case where influence is acquired 
and abused and confidence reposed and betrayed ; and that no such 
‘abuse or betrayal had occurred and the gift must therefore be upheld. 
Smith v. Kay (2) followed. . 


There is no rule of law that a deed of gift oxecuted by a pardanashin 
lady cannot stand unless it is proved that the lady had independent 
OO 
*Reported by J. M. Saree Barristers (1) (1912) L., R. 29 I. A, 15660 
at-Law, London. (2) (1859) 7H. L- C. 750, 
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advice. The possession of independent advice, or the absence of it, is 
a fact to bo taken into consideration and well weighed on a review of 
the whole circumstances relevant to the issue of whether the grantor 
thoroughly comprehended, and deliberately of her own free will carried 
out, the transaction. If she did, the issue is solved and the transaction 
is upheld ; but if upon a review of the facts which include. the nature 
of the thing done and the training and habit of mind of the grantor, as 
well as the proximate circumstances affecting the execution, if the 
conclusion is reached, the obtaining of independent advice would not 
really have made any difference in the result, then the deed ought to 
stand. 


Mahomed Bulsh Khan v. Hosseini Bibi (1) referred to, 


THE suit was instituted by the respondents, or their predeces- 
sors-in-title, for a decree for actual and proprietary possession of 9 
annas 8 pies share in each of the villages of Baradin and Asaipur, 
and for an account of mesne profits. The only question in this 
appeal was whether one Balta) Kuar made a valid gift thereof 
by registered deed, dated the 24th September 1903, and 
executed by her in favour of Ganga Bakhsh Singh ( defendant 
No. 2 ), son’ of Kali Bakhsh Singh (defendant No. 1), who was 
her Mukhtar, and with whom she formed an intimacy, the 
result of which was the birth of two illegitimate daughters, 
one of whom was alive at the date of the deed. At the time 
of the execution of the said deed Balraj Kuar was the owner 
of the ro annas and 8 pies sharein each of the said two 
villages of Baradin and Asaipur, and 8 annas share in the 
village of Pachkhara and a 2 annas share in Tikaria. 

The Subordinate Judge found that the deed in questi was 
duly and properly executed, that Balraj Kuar was competent 
to execute it, that it was read over and explained to her, a 
that it was binding upon her. 

The findings of the Subordinte Judge as to the execution of 
the deed and the competency of the lady were upheld by the 
learned Judicial Commissioners who heard the appeal. But 
they were of opinion that it had not been proved that Balraj 
Kuar had independent advice or understood the transaction, 
and therefore the deed could not stand. On this point the 
judgment-of the Court, which was delivered by the Judicial 







Commissioner, Mr. Chamier, was as follows:— 


“ But regard being had to the circumstanges in which the deed was execut- 
ed, the defendants had to prove much more than mere mechanical execu- 
tion of the deed by her, The deed isin favour of defendant No. 2, but he is 








rr 


-(1) (1888) L. R. 1S I. A, 381, 
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asmall child and it was notseriously disputed by the learned advocate for 


the defendants that the gift should he treated as if it had been made in 
favour of the boy’s father. 


It is common ground that defendant No. 1 and Balraj Kuar had for years 
before the gift been’ livingas husband and wife. He was her agent and 
trusted adviser and no doubt had great influence over her. The 


facts suggest that the deed of gift must have been procured by the influence Ram 


of defendant No,1. Balraj Kuar was a young zardanashin woman in an 
advanced state of pregnancy cut off by her misconduct from the rest of her 
family. She was also ill but the evidence as tothis is vague. Defendant 
No.1 was not bound to her in any way, he might have deserted her at any 
time yetshe made hima present of the best part of her property worth 
admittedly more than Rs. 25,000. . 

. Itis needless to cite authorities to show that such a gift cannot stand 
unless it is proved that the lady had indepéndent advice. Any intelligent 


and independent person would have told ker at once that if she wished to 


benefit her paramour the proper thing to do was to make a will in his 


favour. There is no evidence whatever as to the origin of the deed of gift. 
The Registering Officer and the othg witnesses who, it may be observed 
are all friends or dependents of faefendant No. 1 say that the deed was 
` read out to her and explained to Wer. One knows from experience of these 
cases what explanation of thf kind mean. A deed couched in language 
which is for the most part nintelligible to an uneducated woman is read 
over to her and she is asked whether she understands it. She replies ‘yes? 
and the-deed is registered, I tn the persent case the deed contains Persian 
words which it is safe say the lady did not understand. It is easy for 
witnesses to add tha the executant said she is executing itof her own 
pleasure ( khushi se 1 doubt this part of the evidence but even if itis 
ttue it does not vail the defendants. Defendant No, 1 was present at the 
Fis wanted is evidence to rebut the presumption that the lady 
nder his influence. He did not come into the witness-box and 
á no evidence whatever the lady was a free agent and understood 
fect of the deed on her interests. 
- ccording to the witness Mahabir, the Registering Officer told the lady 
hat after the execution of the deed she would have no right left in Asaipur 
and Baradin. If he did so he was wrong for she had one anna share left, The 
fact that tho gift relates to a 10 annas 8 pies share in the two villages and not 
the whole of her share is curious. It may be that she thought she was making 
a will as she did in 1892. 
In my opinion it has not been proved that Balraj] Kuar had independent 
advice or understood the transaction aud therefore the deed of gift cannot 
stand,” 


















This appeal was brought by the defendants. ° 


De Gruyther K. C. and B. Dube, for the appellants.—Both | 


Courts have concurrently faund that the deed was duly and 
: properly executed and that the lady was competent to execute 
it. It is proved that the deed was explained to and understood 
by her. There'is no evidence that her Mukhtar dominated 
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her will. The requirement of the lawas to the proof and 

validity of a deed of gift executed by a pardanashin lady is 

satisfied and the deed is valid: see Sajjad Husain y. 

Wazir Ali Khan) and Mahomed Buksh Khan v, Hosseini 

Bibi (2), There is not a single case which lays down that a 

deed executed by a pardanashin lady should be set aside unless 
it is proved that she had independent advice. Again where a 
gift is made to a person standing in a fiduciary relation to the 
donor, and he is also so related that the gift may be 

explained by natural affection, the Court will uphold the gift 
without evidence of independent advice if satisfied that it was. 
in fact induced only bya fecnon: Coomber, In re: Coomber v. 

Coomber (3), : 

(Sir Erle Richards-—That\ case went up tothe Court of 
appeal: see [1911] 1 Ch. 723. 

The Court of appeal has affirtyed the Court below. 

Here it is proved that the lady\had great affection for the 
donee. The gift is natural and shold be upheld. Reference 
was also made to Rule 185 of the RegNgtration Rules sanctioned 
in N, W. P. and Oudh. 

Sir Erle Richards K. C. and Ross K.\C» for the respond- 
ents.—The deed cannot stand unless tę appellants show. 
that the lady, who was admittedly under the 
Mukhtar, had independent advice: Kanai 






490. The gift is really for the benefit of the Mukhtar} pho a 
i : ; . tt is 
not come into the witness-box to explain the transactio of 


submitted that the appellants, on whom the burden of 1 
rests, have failed to show the good faith of the transaction a 
that the deed was not executed by the lady under the influencu 
of her paramour and Mukhtar. Reference was made to Sajjad 
Husain v. Wazir Ali Khan (5); Mahomed Buksh Khan v. 
Hosseini Bibi (©); Allcard v. Skinner (7); Indian Evidence 
Act (1 of 1872) s. 111; Ameer Ali and Woodroffe’s Law of 
Evidence, 4th ed., pp. 587 and 588 and Principles of Contract 
by Pollock, 8th. ed., p. 640 et seg. 


e D. Gruyther K. C. replied referring to Srimati Akihunnissa 


* Bibi v. Rup Lal Das (8). 





—e—_—— 


(1) (1912) L.R. 39 I. A. 156, at pp. 160 Ẹ 161. (5) (1912) L. R. 39I. A. 156, 

(2) (1888) L.R. 15 I. A. 81, at pp. 92 & 93. (6) (1888) L. R.iS I. A, 83, 
(3) [1911] 1 Ch, 174, (7) (1887) L. R. 36 Ch, D, 145; at p, 174, 
(4) (1867) 1 B, L R, (0, C.) 31 (7). (8) (9898) L. R. 2$ I, 4. 117, 
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The judgment of their Lordships was delivered by P. C: 


Lorp SHAW.—This isan appeal from a judgment and 1913 
decree of date the 21st May 1908, of the Court of the Judicial ee 
Commissioner of Oudh, which reversed a judgment and Baxnsz 
decree of the Subordinate Judge of Rae Bareli, dated the 15th v. 
February 1907. Rau Goran 

The plaintiffs ask that a decree for actual and proprietary 
possession of certain sharesin villages in Pargana Salon be 
passed in their favour agdinst the defendants, and for an 
account of mesne profits. 

It is unnecessary to enter upon many details of the case, 

The portion of it which was laid before the Board consists 
in a demand for cancellation of a Deeg matt dated the 24th 
September 1903, executed by o an favour of 
Ganga Bakhsh Singh, son of the me Singh, 

This deed has been upheld b 
has been declared invalid 
Commissioner. 
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P. ©. interests represented by the plaintiffs are derived from remote 
i913 1elationship to Brij Mohan Singh, the deceased husband, and to 

~~  Bishunath Singh, the father-in-law, of the lady. 
Katt Upon the issues as framed and thecontentions of parties as 
Baxasa pled, the Subordinate Judge, who manifestly conducted the 
ue case with great care, had no doubt. As to the plaintiff’s evidence 
Rau Gorat he holds that it “is absolutely unreliable and seems tome a 
Lord Shaw pure concoction.” Reasons are given for this opinion, and the 
~ judgment upon this part of the case does not seem to be 
controverted in the Court of the Judicial Commissioner. ‘In 
short, the attack upon the Deed by the evidence led by the 

plaintiffs has failed. f 

As to the evidence tendered.in support of it the matter 
stands thus: 7 it is duly signed and attested. It 
bears the Kuar, of the Patwari Lachman 
Pere witnesses, including the family 
‘ertificate of Bunyad Husain, 
"hat occurred when the Deed 


him at har raridanan Th 
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of the Subordinate Judge would have been affirmed by the 
Judicial Commissioners but for the view thus expressed :—" It 
is needless to cite authorities to show that such a gift cannot 
stand unless it is proved that the lady had independent advice.” 

In their Lordships’ opinion there is norule of law of the 
absolute kind here indicated. The possession of independent 
advice, or the absence of it, isa fact to be taken into consi- 
deration and well weighed on a review of the whole circum- 
stances relevant to the issue of whether the grantor thorough- 
ly comprehended, and deliberately and of her own free will 
carried out, the transaction. If shedid, the issue is solved 
and the transaction is upheld ; but if upon a review of the facts 
—which include the nature of thething done and the train- 
ing and habit of rind of the granor, as well as the proximate 
circumstances affecting the exécution—if the conclusion is 
reached that the obtaining of ipdependent advice would not 
really have made any differenge in the result, then the Deed 


ought to stand. The preset, in their Lordships’ judgment, 
appears to be a case of tha kind. 


Their Lordships, as al eady mentioned, have fully in view 
the fact that the lady fas. pardanashin lady, but the evi- 
dence as to her strgficth of will and business capacity, and the 
fact that the De as granted is not in the circumstances of 
her life in any ay an unnatural disposition of part of her pro- 
taken together with the evidence in this case, 
: them that the Deed was granted by her as the 

on of her deliberate mind and apart from any undue 
ace exerted upon it. In short their view is that if inde- 
P* tent outside advice, which is an essentially different thing 
| om independent outside control, had been obtained, the 
lady would have acted just as she did. Much as their Lord- 
ships support and approve of the protection given by law toa 
pardanashin lady, they cannot transmute such a legal protec- 
tion into a legal disability. She might, especially if the out- 
side adviser had been a lawyer, have altered the shape or form 
of the transaction, but in substance and result she would have 
carried out the same purpose and will as are expressed by the 
Deed under challenge. They refer to the judgment of Lord 
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In these circumstances their Lordships, will humbly advise 
His Majesty that the judgment and decree appealed from 





should be reversed and that of the Subordinate Judge of date ~ 


yo een 
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Pp. ©. the 15th February 1907 should be restored. The appellants 
will’be entitled to the costs since the date of the last-mention- 





j1 F 
ee ed judgment and to the costs of this appeal. 
Kaul Appeal allowed. 
“Baku Solicitors for the appellants: Barrow, Rogers & Nevill. | 
ae — . . Solicitors for the respondents: T. L. Wilson & Co. g 
tee is na the High Court of Juin at Fort , William in, n. Bonga: 
, Present 
Lom MOULTON, SIR Jogn EDGE AND MR. AMEER AL J 
1913 RAJA THÀ KUR BARMHA 
w 3 
November 25 c. V JIBAN RAM MARWARI. * 
















‘Execution proceedings—Property Qese" ibed in the Schedule—A tlachment= 
Auction sale~-What could be sold im judicial sale—Remedy of decree-holder 

Seared in case. of mistake in drawing up thé Schedule—Sale certificate stating that 
- property other than that described in t e Schedule was sold—Jur isdiction— 
Identity of the property sold—HMis-d seription—Irregularity—Mistake— 
Description of the attached property in %° local Gazette differing A rom 

- that in the Schedule, effect of. 


application for Seasation 
operty specified in the 
attached, and that 
ule to which the 
hedule a wrong 
course open 


That which is sold in a judicial sale, on an 
of a money decree by attaching and selling the 
schedule thereto, can be nothing but the proper 
property is conclusively described in and by the sch 
attachment refers. If by a mistake in drawing up the s8 
property is attached and an Order made to sell it, the on 
to the decree-holder on the discovery of the mistake is to co 
execution proceedings over again, 

Certain decree-holders.applied for execution of their money de 

attaching and selling a certain 6 annas encumbered share of a Mahal iy 
described in the schedule attached to the application. ; 2 

The share so described in the schedule was attached and. sold in dug 
course. The High Court affirmed the Order of the Subordinate Judge 
granting the auction-purchasers & sale-certificate stating that a 6: annas 
unencumbered share had been purchased by them, 

. Held, that the certificate granted stated that another aada a different 

share fr om that described in the schedule had been purchased, and if was 
beyond the power of the Court to grant such a’ certifiate ‘haan as 
there was no power to sell the share thus certified to have been sold. 
e Held also, that as the issue in the case was the identity of the proe 
perty sold, it was not a case of mis-description, which could be treated 
as a mere irregularity, and all matterg such as documents in other ex- 
-_ecution pr oceedings | which went to show that a mistake had been made i in 
- drawing: up the schedule, were irrelevant. 


*Reported by J. -M-Parikh, Banristovat- “Law, se 
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_, :- Anadvertisement in the Calcutta ‘‘Gazette,” though purporting to be a 
~ , description of the attached share, represented that the share to be sold 
` -7>-was free from encumberance. 

Held, that the want of correspondence between the said advertisement 
“and the schedule of the attached property in the proclamation of sale 
_ constituted an irregularity which the Court could cureif the sale had 
been regular in other respects, but it could not validate the sale of the 
unencumbered share which was not the shareto which the attachment 

_.. related. G i i 


-T “Fug appellant Raja Thakur Barmha was the owner of Mahal 
“Tappa Patsanda, and had, onthe 30th Sawan 1302 (5th August 
1895), mortgaged an 8 annas share thereof to one Babu Anant 
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‘Ram Marwari and others, who put the mortgage in suit and ob. ` 


tained in the Court of the Subordinate Judge of Bhagalpur a mort- 
gage-decree against the appellant, The sale in execution of that 
‘decree was stayed on the conditjon that the appellant gave 
‘security to the satisfaction of the-Court. He gave the necessary 


security by executing on the roth November 1902 a mort- ° 


‘gage ofa-further 2 annas 
‘of the said mortgagees. 


are of his said Mahal in favour 
On the 24th February“{902 one Gobardhan Das Marwari 






` 








Makal. But in order to stay the sale the 
'tgaged 3 annas share of the attached property to 
e-holder on the 13th November 1902. These 


gainst the appellant and on the 31st October 1903 applied 
ffor attachment and sale of certain properties belonging to the 
‘appellant. The first item,.the particulars of which are set out 
“in their Lordships’ judgment, was 6 annas encumbered share of 
‘the said Mahal. In the attachment order and the sale 
proclamation, which were duly made and issued, the share of 
‘the said Mahal tobe sold was similarly described, but a 
“notification in the “ Calcutta Gazette” described the share 
“attached and to be sold as 6 annas unencumbered share of the 


said Mahal. The property was brought to sale on the 16th - 


‘June 1904 and the proceedings showed that the property for 
-sale was described as it was described in the application for 
-sale but atthe time of the sale a note was entered in the bid 
“sheet to the following effect: “Beit known that out of ¢ 
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P. C. annas of Tappa Patsanda which has been advertised for sales 
1913 three annas has been given in security to Gobardhan Das 
—~ Marwari.” On the 26th July 1904 the said share was sold to 

Tuaxur the respondents Srimohun Ram Marwari and others. 

Barwa On the 1st August 1904 ten annas share of the said Mahal 

Fare Bini was brought to sale in satisfaction of the said Anant Ram 
— Marwari’s decree and was purchased by him. 
On the 25th August 1904 the appellant applied to have the 
sale of the 28th July 1904 set aside, but on the 18th November 
1904 he withdrew that application and the sale was confirmed 
on the same date. 
On the zoth December 1904 the respondents, the auction- 
purchasers, applied for a sale certificate asking that the 
‘ property sold to them should therein be described, not as 
described in the schedule to the application for execution, but 
as being a 6 annas out of the\8 annas share of the said Mahal 
- free from encumbrance and not\included in the mortgage of the 
5th August 1895 to Anant RanhMarwari and others, and the 
Subordinate Judge ordered a sale Yertificate to be issued as 
prayed for. He was of an opinio& that the circumstances 
of the case and the conduct of. the parties and the auction- 
purchasers indicated that the proptty sold was the 
unencumbered 6 annas share of the said hal, and gave the 
following reasons for that opinion :— 


“ The pleader for the auction-purchasers points out a ce tain irregula 
that has occurred in the notice of altachment, sale—pwptification 1> g 











in these papers, it is made to appear that the 6 annas is not exclu®ed fro; 
the share in mortgage to Anant Ram Marwari. If the word Nahi were JA 
its proper place, the papers would clearly show that the share sold wast 
unencumbered 6 annas share of Patsanda, subject only to security 
regards 3 annas. In support of the suggestion that this significant omission 
is an irregularity, it is pointed out that in execution cases 3 and 4 of 1902 ihe N 
unencumbered 8 annas share of Patsanda was attached, .and on 14th œ 
November 1902, in this case also it was noted by the Court that the same 
share was being attached asin case 8 and 4 of 1902. It is also shewn that . 
the Gazette notification of this sale clearly specifies the 6 annas share which 
is not covered by the mortgage bond of Anant Ram Marwari, and that the 
clause at the end of the Dak Farad which states that out of the 6 annas 
: to be sold, 3 annas is in security to Gobardhan Das, also clearly indicates 
. that this 6 annas was not subject to Anant Ram’s mortgage, 
The applications for execution in cases No. 2 of 1902, No, 5 1904, No -10 of 
19.3, No, 1 of 1904 also clearly indicate that the property to be attached and 
sold was the unencumbered 6 annas of the propeity. The judgmentdebtors 
‘in a petition to the Deputy Commissioner in Miscellaneous Case No. 127 of 
“2904 stated that 6 annas of their estate Patsanda was being sold in Goddg 
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and the remaining 10 annas at Bhagalpur. No doubt therefore appears to 
have existed in the mind of the judgment-debtors or auction-purchasers as 
to what property was being sold. It was clearly tho intention of the Court 
to sell the 6 annas share of Patsanda which was not covered by Anant Ram 
Marwari’s mortgage, and it was this 6 annas unencumbered share which 
was sold to the auction-purchasers on 27th July 1904, The judgment-debtors 
are not present to-day, but I do not think they are in a position to urge that 
they did not know fully well that the 6 annas share, which was distinct from 
the mortgage and security of Anant Ram, was sold in this Court, and was 
purchased by the auction-purchasers. It was wholly impossible that there 
would have been bids for the 6 annas share sold here, if that 6 annas had 
been sold which was subject to Anant Ram’s mortgage of about 3 lakhs. 

Holding then that the whole condition of the case and the conduct of the 

parties and of the auction-purchasers clearly indicate that the property 

sold was the unencumbered 6 annas of Patsanda, and that it was also the 
intention of the Court to sell the unencumbered 6 anna3, and that the 

unencumbered 6 annas of Patsanda was actually sold at the sale on 27th 
July 1904, I order that sale-certificate be given to the auction-purchasers 
for the 6 annas share of Patsanda, which is distinct from the 8 annas, subject 
to Anant Ram’s mortgage and also from the 2 annas shave which was given 
by the judgment-debtor as: “sécurity to Anant Ram Marwari in 


another case.’ i 


: The appellant appealed to the High Court against the. 
said order, and also obtained an Order Nisi calling upon the 
respondents to show’cause why the Order made by the Sub- 
ordinate Judge shguld not be set aside. 

` The learned }iidges of the High Court agreed with the 
decision of thé Subordinate Judge, and were of an opinion that. 
y against the order of the Subordinate Judge and 
for their interference in revision had been made out, 
uently the appeal was dismissed and the Rule Nisi 

tharged with costs. The material part of their judgment. 
as as follows :— 

















“We think that the déscription given in the application for execution, in 
the sale-proclamation and order of attachment, is not very happily worded, 
but its meaning need not necessarily be restricted tothe 6 annas of Mahal 
Tappa Patsanda which was subject to Anant Ram’s mortgage. The fact that 
at the time when the sale proclamation was published on the 27th February 
1904 in the Calcutta Gazette, a description was given which clearly indicated 
that the property which it was intended to sell was the unencumbered 6 
annas, and the fact that at the time of the sale this circumstance was also 
mentioned to the officer conducting the sale go to suprort the view that. 
what was intended to be sold was the 6 annas unencumbered share. Tt is 
also to be observed that in the 13th paragraph of the petition which the judg- 
ment-debtor addressed to the Deputy Commissioner of Sonthal Pergunnabs 
onthe 15th July 1904, that is to say, before the date of the sale, he stated 
that ¢ annas of Tappa Patsanda was under attachment and advertised the 
sale in execution of certain decrees amounting to Rs, 200,000 in the Court 
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of the Subordinate Judge of Godda and thatthe remaining 10 annas share 
of the said estate was on sale in execution of a decree of Anant Ram’ 
Marwari and others of Bhagalpur for Rs, 293,000 in the Court of the first 
Subordinate Judge of Bhagalpur. The letter which the Deputy Commissioner 
wrote to the Commissioner of the Division on the 29th July 1904 shows that it 
was then generally understood that the‘10 annas share had been sold at Bha- 
galpur and the remaining 6 annas share was being sold in Godda, The learned 
Counsel, however, has contended that if the 6annas share was offered for 
sale it was the duty of the decree-holder under s. 287 to have mene 
tioned that the 6 annas was subject tothe s annas mortgage in favour of 
Gobardhan Das, 

That -fact, however, was mentioned at the time of the sale and wa, 
notified to the purchaser and the mere fact that mention of this encumberance 
was not made in the application for execution or in the sale proclamation 
would not of itself be sufficient to vitiate the sale. 

In our opinion it is clear that the intention of the parties was that 6 
annas unencumbered share should be sold, and that was the share which 
was in fact sold and purchased by the auction purchasers, and we think that 
no sufficient grounds have been made out for our interference with the 
order passed by the Subordinate Judge’on the 20th December 1904 directing 
theissue of the sale certificate to the purchaser.” 


The appellant, thereupon, appeale to His Majesty Council, 


and was on his death represented his heirs and local 
representatives. 


A. M. Dunne, for the appellant.—What\was attached and 
sold was a 6 annas encumbered share of the Mahal and the sale’ - 
certificate should correspond in its terms with 
of the property attached and sold. The Court 
diction to give a sale-certificate in respect of prop 
was not attached and sold. 










De Gruyiher K. C. and E. U. Eddis, for the respondents 
The appellant applied under s. 311 of the Code of Ciy 
Procedure, 1882, to have the sale set aside, but he withdrew 
that application, and the sale was confirmed under s, 312 
thereof. The auction purchasers applied for a sale-certificate. 
under s. 316 of that Code, under which the Court hag no power 
to refuse the grant of such certificate. Moreover, when . an 
order is made under.that section there is no right to appeal 
to the High Court against it. The description in the schedule 
was a misdescription which was merely an irregularity, and as 
the appellant has not shown that he suffered any substantial 
injury thereby, the sale cannot be set aside. ah 

. Both Courts in India have concurrently found that what was 
sold was a 6 annas unencumbered share and the documents 
in other execution proceedings as well as the description of 
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therein was the unencumbered 6 annas. Their Lordships are of P. ©. 
opinion that all such matters are irrelevant. If bya mistake 3913 
the wrong property was attached and an Order made to sell it, -~ 
the only course open to the decree-holders on the discovery THAKUR 


of the mistake was to commence the proceedings over again. pa 
They could not turn an authority to sell one property into an Junky Baw 
authority to sell another and a different one. Moreover itis 77a 


impossible to attribute to the public to whom the ‘attached Moulton 
property is offered in sale a knowledge of proceedings in other -7 
suits which might have led them to suspect that an error had 


been made. The only relevant document b +a their 
Lordships’ notice in this respect was an ar ` the 
“Calcutta Gazette” which, though pur” 9. 
tion of the attached property, dif \ 


the schedule by representing th 


free from the mortgage. This v 
ita ndAeartiocamant in the Ca‘ 
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APPELLATE CIVIL. 





Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Heaton. 


B. A. BRENDON 


1918 
weya v. 
August 1, ee SHRIMANT SUNDERABAI.* 


Inam lands—Alienation—Summary Settlement Act( Bom, Act II of 1863 ). 

See. a Settlement made before the coming into force of the Act—Com- 
wice—Layment of Nazarana—Regulation 16 of 1827—Here- 
Bombay Act III of 1874)—The Act does not apply to 
r or within the purview of Bom. Act II of 1863— 
he decision cannot be destroyed by adjudscas 









as granted an inam by the Peshwas, 
nue officer were not made use of 
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visions of the Act did not apply to the settlement of the landin 1862 A. C. J. 
which was within the purview of Act II of 1863; and the holder under 1918 
the settlement was no longer a hereditary officer huldivg for service, K 

(5) That the lands might be treated as the property ofan ordinary 
Hindu land- -owner, subject to the payment of the agreed quit rent to 
Government; and inthe absence of co-parceners, he could dispose SUNDE ABAI 
of the lands by will, 

(6) That it was not competent to the Court to go in the validity of 
the adoption, since its determination might involve destruction of the 
conclusion reached by the Probate Court. 


BRENDON 


In the case of service land, which in practice at all events, is not 
usually alienated, itis difficult to establish a family custom, which 
should have any effect, as distinct from the ordinary incidents of 
a service tenure, and evidence that land has remained ina family for a 
long period of years, and descended py the rule of primogeniture where 
it is service land, is more consistent with the fact of its being held for 
service than with the theory of any special family custom. Moreover 
when the service has come to an gnd the last holder, if he have no sons œ 
or co-sharers, can put an end tofa tenure based upon family custom, 















SuiT for declaration an injunction. 


One Lingappa was thé Sar Desai of Shirsangji. The Sar 
Desais of Navalgund to which family Lingappa belonged, 
originally held a Vagfan yielding a very large revenue. The 
Vatan was confis#ited when Tippoo Sultan conquered the 
Southern Maragfha Country. After the re-conquest of the 
Peshwas, a portion only of the Vatan was con- 
e then Sar Desai for the maintenance of himself 
Karkuns. On the introduction of the British rule an 
as passed on the 11th January 1818 that the Vatan 
$ to be continued as formerly. Later, the Government 
rdered that all holders of service Vatans must perform service, 
he Sar Desai of Navalgund refused to comply with the orders 
and his lands were attached. On appeal by him to the Col- 
lector and Political Agent of Dharwar it was held on the 2zst 
December 1836 that the order in question did not apply to 
Savasthaniks like the Sar Desai. In 1840, the Vatan was 
attached, because the widows of the Sar Desai made an adop- 
tion which was not authorized. Since that date up,to 1858, 
the Sar Desai paid the salary of the Karkuns appointed to 
render service. 

In the Government Records, the Vatan was treated as 
land held for service. The Government therefore took up the 
inquiry whether it was wholly or partially held for service or 
whéther it had been granted as remuneration for past services, 
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A. C. J. On the 27th July 1861. the Government, on the recommend- 
1913 ation of the Revenue Commissioner, S. D., passed the follow- 
~~ ing resolution :— 


ons « The settlement officer in the Southern Maratha Country has written to 
SUNDRAB ar me £ r instructions as to how the two following classes of lands should be 


regarded with respect to summary settlement, viZ.. 

ist. Lands claimed by hereditary officers as forming part of their service 
matters, but entered in the account of the British Government as personal 
holdings. 

ond. Lands claimed as personal holdings but described inthe revenue 
rec: rds of the British Government as service vatan. 

‘he summary settlement rules lately passed by Government.reserve to the 
Governor in Council the authority of deciding any question which may 
arise as to what lands are or are not to be regarded as lands held for service. 

I would respectfully suggest thi the lands of the first of the above- two 
classes should be regarded as person! holdings, subject, under the terms of 
the summary settlement, as to the ayment of ( houth and Nazarana and 
e those of the second class should not De allowed the benefit of the summary 
settlement without the special permissiQn of the Government, 

Resolutio 

The course proposed by the Revenue Co mis 
cases where there is no reason to doubt the a cula 
accounts of the British Government. 


Next came the Government Resolution 
6th February 1862, which ran as follows : 


Letter from the Revenue Commissioner S. D:—Re 
the treatment of the Navalgund Desai’s Potgee asa per i 
tinuable to the holder on the terms of the summary settlemen 


— 














sioner is approved in all 
cy of the entry in the 


No. 455, dated the 


uesting sanction to 


Resoluti: n : Sanctioned. 

The settlement thus sanctioned was accepted by 
Desai in the same year. 

Lingappa, the last of the Sar Desais, made a will on the 2 
June 1906 and a codicil dated the 13th August 1908, whereb 
he prohibited his wife Sunderabai (plaintiff No. 1) from mak- ° 
ing any adoption * and bequeathed his. entire property to the 
Lingayat fund”, an institution founded with a view to encour- 
age and assist Lingayat students. He died on the 23rd August - 
1906. Sunderabai adopted Jayarao (plaintiff No. 2 ) on the 1oth 
December 1906. 

On the 22nd February 1909, Sunderabai and Jayarao ( plaint- 
iffs Nos. 1 and 2 ) filed the present suit to obtain a declara- 
tion that the will and codicil of Lingappa were illegal and that 
the plaintiff No. 2 was lawfully adopted, and an injunction 
restraining the defendants ( executors under the will )- from 
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taking possession of the property.: Venkaji, a Karkun of the 
Desai, was joined as plaintiff No. 3. 

The defendants contended inter alia that Lingappa was 
owner of the.property and had testamentary power to dispose 
of it. 

The executors apnlied in the meanwhile for a probate of 
the will and codicil. The District Judge issued the grant, 
and it was confirmed by the High Court. 

The Subordinate Judge held that Lingappa had no 
power to dispose of his property by will; that plaint- 
iff No. 2 was validly adopted. He, therefore, granted 
the declarations and injunctions prayed for. The learned Judge 
was of opinion that the settlement effected by Gove:nment 
was defective inasmuch as the Resolution of 1862 was passed 


_-in the absence ofinformation that the Desai had been per- 


ki 


forming service during the British rule: consequently the pros 
perty still remained “ property held for service.” Plaintiff 
No. 3 was a Vatandar and wg interested in seeing that no por- 
tion thereof was alienated f and was interested in the suit. 
The Sar Desai had, therefGre, no right, notwithstanding the 


summary settlement, tofalienate the property by will. 
The defendants appfaled. 


Jayakar and Rugfrappa, with G. S. Mulgaonkar, for the ape 
pellants Nos. 1, Wand 4. 










Sue 3, viz. whether the property was alienable in the hands 
of Lingappa and could pass by his will, we say it was so 


it is held and the decision of the Bombay Government under 
Bombay Acts XI of 1852 and II of 1863. (Counsel traced the 
history of the property from the days of the Bijapur Princes, 
Tippoo Sultan, the Peshwas, ending with several orders of the 
British Government made from time to time regarding the 
nature of the Vatan) We say there is hardly anything in 
these grants and orders making the property inalienable. But 
assuming it was so, we Say that the Government Resolution 
No. 455, dated 6th February 1862, taken along with the 


‘correspondence and the other material on th: basis of which 


the British Government passed the said Resolution is an 
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alienable, having regard to the terms of the grants under which , 
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adjudication as to the alienability of the property under Act 
XI of 1852. (See Ex. 236, 154, 151). Notices of this 
Resolution were given to the Desai and Nazarana as to the 
footing thereof was demanded and levied : see Exts. 243, 246, 
248, and see its effect under s. 4 of the Act and also s. 5. It 
is not disputed that the Desai had been accordingly paying the 
Nazarana. In the meanwhile, on 9-4-1863, the Summary Settle- 
ment Act (Bom. Act II of 1863) was passed ; see ss. 4 and 12 
thereof. Thereupon the Government went on issuing fresh Sanads 
to the Desai alone of the lands in suit in terms which make the 
property heritable and alienable on the satisfaction of the 
terms and conditions mentioned inthe said Sanads (See Exts. 
108, 99, 126 as specimens of such Sanads). We say therefore 
that itis no longer open toacivil Court to determine the 
nature of the property by going behind (1) the Sanads and (2) 
the settlement by the Government under the Acts. 
Government alone were competent to determine its nature : see 
s. 16 (d) of the Act. Bombay Act\[I of 1863, passed on 9-4-1863, 
applies to the provinces covered‘yy India Act II of 1862; and 
therefore to this property ; read s. 1 Cls. 1 and2; ss. 2, 3, 4,16 
(a) (£) (e) and 12 of the Act of 1863.yjudge is wrong in stating 
that Government had not sufficient material before them: see | 
for example Ex. 154. Compare also s. 46 (@) of the Act, and 
also s. 114 of the Indian Evidence under. which a 










Government must be presumed to have all pr 
before them. In fact Government had before the 
80, 82, 83,154 and 200 which give a clear idea 
circumstances relating to the nature of the Vatan. Skads, 
Exts. 99, 108, 126 also confirm the same view. Courts cannotgo 
behind such an inquiry : see Jamal Saheb v. Murgaya Swami} 
This will be so also on another ground, viz., that s.4 (a) 
of the Revenue Jurisdiction Act (Bom. Act X of 1876) will bar 
such an inquiry on the part of civil Courts. 

The word “determine” used in the section of the Bom. Act 
II of 1863, see fot example ins. 16 (d), points toa conclusive 
determination. Similar wordsin the Land Revenue Code, s. 
121, have peen so construed: see Bai Ujam v. Valji Rasul- 

* bhai\2); Radhabai v. Anantrav Bhogvant Deshpande (8), Even 


` assuming that the property could be regarded as a service Vatan 





(2) (1885) I. L. R. 10 Bom. 34at4o, (2) (1886) I. L. R. 10 Bom. 456, 460, 
(8) (2885) I, L. R. 9 Bom. 198 at 214, F. BL 
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ab initio the power of Government to give up the service 0. J. 
required is complete apart from the aboye Act: see for example — 949 
s; 1 of the. Vatan Act (Bom. Act III of 1874) andthe we 
Regulations made under the previous Vatan Act XVI of 1824, BRENDON 
Moreover, the condition of service as a consideration for ve 
- the enjoyment of the Vatan was imposed by the Government SUDaseet 
for their own benefit, and they are entitled to give up the 
benefit if they choose. No one else is entitled to question the 
act of Government, not certainly the heirs of Lingappa who 
had himself acted on and benefited by the relinquishment 
of service. o 
\ . Assuming that the Courts could go into this question and 
inquire into the nature of the Vatan, we say that in 1906 when 
the will became operative the lands were not in fact service 
Vatan. The Mahomedan Sanads do not show that the rendi- 
tion of future service was madea condition. Very few of 
the said Sanads speak of any service at all,a few of them 
speak of only past and present service, and when present 
service is mentioned ji is simply the service implied 
in paying homage by being present in Court: see for 
example Exts. 176,,/183, 213. Therefore the case would 
come under the wérds “nominally for the performance ‘of 
service ” containgd in s. 16 (d) of the Act. Similarly see the 
Mahratta Sanads: only two mention past service. Therefore 
where no sgfvice is mentioned they are private property. 
The Britigh Government continued the lands on same terms as 
see Exts. 201, 202. Even if service was once attaehed 
condition, the same has been given up by Government, 
te only party interested in the question : see Ex. 154; and on 
sthat footing the Government had formally released the lands 
/ from attachment (Ex. 200). We in this view of the case rely 
/ on Radhabaiv. Ananirav Bhagvant Deshpande 0). Further, 
there was a regrant of the property to Lingappa’s father on 
certain conditions which have been fulfilled by the grantee : 
3 ee Exts. 80, 82, 83. : 






The settlement has been -in operation for over half a century. 
‘Lhe Desai himself could not have gone back on it;.@ fortiori 
can his heirs. ` 

As tò issue 6, viz. the position of the Karkuns, represented 
.by plaintiff3, we say that *they have no interest in the lands 
in this suit and therefore cannot join in this claim, The 


(1) (2885) I. L, R, 9 Bom, 398, 215, ¥. 3, ae 
R 22 
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have not enjoyed any benefit out of these lands for twelve 
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‘allegations in the plaint in this behalf are not clear : see plaint 
para 3. As to this question, we submit as follows :— 


(1) The original grants mentioned the Karkuns, but no di- 


‘stinct interest was given to them as donees. The mention only 


tefers to the purpose of the grant, viz. a provision for the 
establishment of Karkuns. Therefore the principle of s. 125 of 
the Indian Succession Act would apply. The class of Karkuns 
is besides too indefinite to be made direct donees. Again -no 
Sanads were directly issued to the Karkuns, no ancestors 
mentioned by name; therefore we say no interest is given to 
them as donees in the grants. 


` (2) Whatever interest they might have had in the property, . 


the same has been carried out by the Desai who has given 
them instead by a poi grant, separate lands which have been 
kept and enjoyed by them for several years :and are-not_in- 
cluded in this suit: see in this behalf Exts. 67, 77,79, 80 tand.g1. 

(3) In giving fresh grants with reference to the lands in the 
suit, the British Government treated the estate as split up 
on the footing mentioned in No. \e above, and made no 
mention of the Karkuns at allin the\ grant made to that 
Desai. The Karkuns had separate Sanads issued to them by 
the Government with reference to the lands carried out and 
enjoyed by them as said above. These lands, are not in suit, 
We do not claim a share of their lands and if sẹ why should 
Karkuns claim any share of our lands? 

(4) Whatever rights the Karkuns may have had in the 
lands in suit, the same have become barred at this daté 
Desai enjoyed the lands in suit for 400 years while the Kar 







years before suit as plaintiff 3 admits in his deposition Ex. 67. 
_ (5) Lastly, whatever rights the Karkuns may have, as true 
owners, are even now saved by s. 3 of the Bom. Act II of 1863, 
and the decision in the present suit will not bar any rights 
they may have ; the willitself will not be invalid; they can 
only sue those who hold under the will. 


As regards issue 5, viz. the question whether the adoption of 
plaintiff 2 is good or bad, we say that the will of Lingappa 
prohibits it. See Ex. 93. The plaintiffs say the said will 
was revoked and a fresh authority was given to the widow to 
adopt. The same story of revocation was urged in previous 
probate proceedings and rejected by the High Court. 
Therefore the question is ves judicata, The judgment on this 


J 
‘ 
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point of the Sub-Judge was given before the date of the High 
Court decision. ` 

Lastly we say that in any event, the property of the Desai 
which is admittedly not of the nature of service Vatan is not 
open to the objection raised by the plaintiffs and will pass to 
the defendants under the will. 


Weldon,—The lands were held for service and the fact that 
service ceased to be demanded didnot make them private 
property : vide the definition of hereditary office in the Vatan 
Act (Bombay Act III of 1874); Ramrao T rimbak v. Veshvant- 
rao Madhavrao(); Savitriava v. Anandrav(2) and Jadav ve 
Narsilal (3), The lands could not be dealt with under the 
Summary Settlement Act, because service lands were expressly 
excluded from its operation: vide s. 1, cl. 2, Exception No. 3. 

No doubt the Government had power to determine whether 
the lands were held for service or not. But the power was 
given to Government by the Act which had not been passed 
at the date of the resolution. Therefore any settlement based 
upon the Government resolution was «lira vires in its incep- 
tion, and could not affect the character of the property: wide 
Jamal Saheb v. Mur ‘aya Swami (4). 

No doubt there’ is the s. 12 validating prior settlements, 
put that section does not validate the “determination” by 
Government. /Moreover the section says, that the settlements 
made for “tad purpose of carrying out the object of the Act 
shall be yálid. The object of the Act, as set out in the pre- 
amble.“s-to provide for the final adjustment summarily of un- 
sett” “IOn to the třcatiñeñjon from the payment of land revenue 
e & personal holding cir that the object was to secure the ad- 

_of the Summary Sett} exemption from the payment of land 


' of that sanction thjment and nothing more. To this extent 


Desai, and that,.’ yalid. But it cannot make the property 
commutation -7 


Nazara . aoe 
imë qer there has been no determination whatever. The 


such “ve Commissioner merely asked for sanction to the treat- 
mat of the Desai’s polgee as a personal holding, and the 

sovernment granted it, which cannot be called a determina- 
tion which connotes some enquiry and decision or exercise of 
\judgment by Government. — 


(1) (1885) I. L. R-10 Bom. 327. (3) (1900) 3 Bom. L. R. 249, 
(2) (1875) 12 Bom, H. C. R. 224. . (4)0885) L L. R. 10 Bom. 34, 40, 








171 
acres 


1918 
-~ 
BRENDON 
v. 
Sunprapat 


—— 


$72 THE BOMBAY LAW REPORTER. [ VOL. XYI, 


A. U.J. The property was inalienable in 1862 under s. 20 of Regu- 
191g lation XVI of 1827. The privilege of declaring the interpretation 
-~ of law was vested in the Governor-in-Council for two years, 
Brenpon and then in Sadar Diwanee Adawlat: vide cls. znd and 3rd of 
` Us, 7 of Bombay Regulation I of 1827, Under the ipter- 
BUNDRABAT pretations it was held that lands attached to hereditary offices 
are entailed estates: Bhimappa v. Mariappa); Radhabai 

v. Anantrav Bhagvant Deshpande C) 


We further say that even if the Act had been passed before 
the settlement, still it would not be alienable private property : 
vide Government Resolution No, 4425 dated 16th December 
1867, which was followed in other Resolutions No. 6502 dated 
16th October 1900 and No. 482 dated 25th January 1901 and 
No. 6183 dated znd November 1875. 

With regard to adoption the probate proceedings do not 

. form part of the record of the case. They were not put in 
evidence in the lower Court, nor is there any application here 
that they should be admitted here. Moreover, there is no 
express prohibition. Having regard.to the fact, that part of 
the property is admittedly inalienable, the adoption is good 
in law: The Collector of Madura VN Mooitoo Ramalinga 
Sathupathy (3). ; b 


ScoTT C. J.—The plaintiffsued for a declaration that the will 
and codicil of the deceased Desai of Navigund was in- 
operative and the defendants as executors had no ‘rights under 
it, and that the plaintiff No. 2 was the lawfully adopted son 
of the deceased, and they prayed for an injunction restid as 
the defendants from entering into possession of the phby 
property. The Desai of Navalgund was the last of a series t 
Desais whose title came into existence in the time of the Bija~ 
pur monarchs in the ryth century. The Desai was the chief ` 
revenue officer of the district under both the Mahomedan ‘rule i 
and the Maratha rule which followed it. During the tenure of 

. office of the family, to which the deceased Lingappa belonged, 

many grants in inam of villages had been made to the Desai 

for the time being. Sometimes they were expressed to be for 
the Desai and his karkuns and sometimes they were grants 
given to the Desai simply. After the disturbance and the un- 
settlement caused by the irruptio of Tipoo Sultan into. the 

a a a l 
(1) (1866) 3 Be H. C. R, A, C. J. 128, (2) (1885) I. L. R. 9 Bom, 198, 209, 

(8) (1868) 12 M. I, A, 397, 443, 445, ; 
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Southern Maratha coun'ry, the grants to the Desai family were A. C. J. 


eventually confined to ten villages. 
The services of the Desai as a revenue officer were not made 


1918 


—_ 


use of during the British rule and he was informed in 1848 by Brenoon 


the Collector under the provisions of s. 2 of Bombay Act XI of 
1843 that his services as a revenue official would not be re- 


U. 
UNT RABATI 


quired of him. At that time and for many years afterwards Sætt C.J. 


the officials of the British Government in the Southern Ma- 
ratha country were occupied in investigating and passing 
decisions and coming to settlements regarding claims to 
inam lands held, whether for service or as reward for past 
services, and in the course of the proceedings the Desai for the 
time being was offered the option of commuting his service by 
payment of an annual sum in the nature of a quit rent for the 
lands which he held up to that ‘time on service tenure, or by 
occasional payments in the nature of fines, both which classes 
of payments were styled “‘ Nazarana.”’ 
Under the Government Resolution No. 455 of the 6th of 
February 1862, the request of the Revenue Commissioner for 
‘ tof the Navalgund Desai’s ‘* potgee”’ 
ontinuable to the holder on the terms 
ement was sanctioned, and in consequence 
offer of the settlement was made to the 
offer was accepted on the terms that the 
ayment should be in the nature of an annual 
rquitrent. That wasin the year 1862. At that 
ere was no express legislative provision sanctioning 
settlements, although it may well be argued that the 
mimutation of a service, which was no longer wanted, by 
an agreement to pay a fixed yearly sum was within the 
competence of the executive authority in the Bombay Presi- 
dency: But any doubt as to the validity of the settlement is 
put an end to by reference to s. 12 of Bombay Act 1I of 1863, 
which applies to the districts in which the Navalgund 
Desai’s inam villages lay. It is in the following terms:— 
















All notices and orders issued, and all settlements made in the districts sub= 

_ ject to the operation of Act xı of 1852, previous to the passing of this Act 
for the purpose of carrying out its objects, shall be as valid and as binding on 
Government, and on the holders and owners of, and all persons interested in, 
jands affected by such notices, orders, and settlements as if this Act had been 
passed before the said notices and orders were issued, and the said settlements 
made, which shall accordingly be regarded and taken to have been made 
-under this Act, al! the provisions of which, as to the future rights, privileges, 


—_— 
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and duties of the holders and owners of land to be brought under sottloment 
by it shall apply to the holders and owners of land already brought under 
settlement as aforesaid. l 

It has not been contended that the Bombay Legislature had 
not authority to enact that section validating the settlements 
so made, and the settlement made with the Navalgund Desai 
must, therefore, be taken to be a settlement valid and binding 
upon the Government. 


What then was the position of the Navalgund Desai after this 
settlement? He was no longer liable to render any service in 
respect of the lands held by him, and they were, therefore, no , 
longer held upon a service tenure. The terms upon which 
they were held were that a fixed annual quit rent should be 
paid for them. Itis contended for the plaintiffs that the lands 
as service lands in the possession of the Desais for the last 200 
years were impressed with the character of inalienability. It 
has been suggested, but faintly, that the inalienability arose 
by reason of family custom, but no evidence ofany importance 
has been adduced in support of that contention. 

The more serious argument is | 
emoluments of district revenue offic 
custom and by express legislative 
legislative provision on the subject, to 
referred, is Regulation XVI of 1827. As reg 
based on custom we must consider whether t 
inalienability was attached to these lands by law 
at the time of the passing of that Regulation. The 
was discussed by Sir Michael Westropp in Krishnarav 
v. Rangrav ©). He says :— 

“© As to civil hereditary offices, and the inams (watan) annexed to them, thi 
balance of authority seems to incline in favour of the alienability in 
permansnce (previously to British legislation) as well of the offices as of 
the inams appendant to them, together or separately...In the case of some, 
but not of all, such oftices, the assent of the Native Government seems to 
have been necessary to the validity of the alienation, and also, if the watan 
were undivided, the assent of the coparceners, if any.” 

With reference to those last remarks, it is to be observed 
that after the settlement, which derives its conclusive validity . 

‘from the legislative provisions of Act 11 of 1863, there can be 
no doubt as to the assent of the Government for the time 
being to the alienab ility of the indms, and as far as concerns 
thestestator in the present case, there is no question of any 


o (1) 867) 4 B. H. O, R. (a © 3,11 


~ 
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coparceners, unless it be held that the 2nd plaintiff isan A. 0. J. 
adopted son, and in that position entitled to the Tights of a 1918 
coparcener. Authority, therefore, is in favour of the conclusion i 
that up to the legislation of 1827 these inams were ee y 
not inalienable. l SUNDRABAT 
The Regulation 16 of 1827, s. 20, prohibited alienation, by any — —— 


hereditary officer, of his official emoluments, and directed that Saree: 
such official emoluments enjoyed by a cosharer should not leave 
the family in which the office was vested. The Regulation of 
1827 was superseded by the Vatan Act of 1874. But that Act 
came into force long after the settlement of the inam lands in 
1862, and settlements which have been effected under, and are 
within the purview of, Act II of 1863, prevent the inam lands, 
to which they relate, from being subject to the provisions of 
the Vatan Act, because the holder under the settlement is no 
longer a hereditary officer holding for service. 

Is there then any reason why the inams held by the Desai 
should, subsequent to the settlement, be regarded as impressed 
by any inalienable character such as does not appertain to the 
property of an ordinary Hindu landowner? It appears to us 
that there is not, and tlat conclusion is supported by the judg- 
ment of the Privy Council in Rajah Mahendra Singh v. Jokha 

- Singh ©) with reference to what was known as “ Mafeebirt 
tenure.” Service was commuted for a quit rent, and it was 
held by the Judicial Committee, if the donee’s descendants 






the case of service land, which in practice at all 

is not usually alienated, it is difficult’ to establish a 
family custom, which should have any effect, as distinct from 
the ordinary incidents of a service tenure, and evidence that 
land has remained in a family for a long period of years, and 

/ descended by the rule of primogeniture where it is service land, 
is more consistent with the fact of its being held for service 
than with the theory of any special family custom. Moreover 
when the service has come to an end the last holder, if he have 
no sons or cosharers, can putan end to tenure based upon 
family custom: see Raykishen Singh v. Ramjoy Surma Moz0- 
mdar (2), If then the inams of the Desai may be treated as, 
the property of an ordinary Hindu landowner, subject to the 
payment of the agreed quit sent to Government, there is no 
reason why he, in the absence of coparceners, should not dis- 


“(t) (1873) 19 W. R. 212, 212 l {2) (1872) L. L, R, 1 Cal, 186, 195, 
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A. ©. J. pose of that property by will. ‘He has made some provision 
‘191g for his wife, the first plaintiff, providing her with Rs: roo a 
~~ month, and a certain retinue, and if he did make a will, as is 
Brexion -allege d, it is difficult to see how a subsequently adopted son 
Ue . can “defeat the provisions of that will.- 
AEBN The will was propounded for probate in the District Court 
Scott 0: J. of Belgaum, a Court competent to. try the questions arising in 
> ‘this suit. That Court decided that the will and codicil, under 
which the defendants claim, was a testamentary document 
executed by the testator, and as a consequence the provisions 
of the testator speak from the time of his death. These testa- 
mentary provisions include a provision for charity, based upon 
the recognition of the fact that he has no natural born son, 
and upon the assertion that he has not given and will not give 
the widow authority to'adopt any son after his death: The 
contention, however, on behalf of the second plaintiff is that 
he is a validly adopted son of the testator. In order to prove 
that eleven witnesses are produced who speak to words uttered 
by the testator within twenty-four hours ofhis death in which he 
stated that he had revoked his will and given his widow autho- 
rity to adopt a son. These allegations ` were put forward in the 
Probate Court by the same parties, the first and second plaint- 
iffs, in their.contention with the executors, who are the present 
defendants, who were then propounding she will and ‘the 
eodicil. Thirteen other witnesses were uponsthat occasion 
p-oduced to prove the statements of the testator mg to revoca- 
tion of the will and authority to adopt and those thirt 
nesses were disbelieved by the Probate Court. The deci on of 
the Court upon that point was affirmed by the High Couwy, j 
appeal. The allegation of the plaintiffs involves the destr 
tion of the conclusion arrived by the Probate Court negativi” 
the alleged revocation and affirming the testamentary charact( 
of the will which contains the statement with reference t 
authority to adopt. It appears to us that the learned Judge\ 
of the lower Court was in.error in thinking that it wasopen 
to him, after .the decision of the District Court in the will 
case, totry the question of the authority which was bound 
up with the question of revocation in the present suit. The 
issue which was decided by the Probate Court was that the 
words of cl. 9, as part of the will, formed part of the testa- 
mentary document speaking from the death of the testator, and 
‘that conclusively determined between the parties the question 
whether or not the testator had revoked his will twenty-four 
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hours before his death, and whether or not the statement, as A. C. J. 
to his having given any authority to his widow to adopt, 1918 
expressed his wishes at the time: of his death. Therefore, <~ 
under s. 11 of the Civil Procedure Code the Subordinate Judge Brexpow 
should not have tried the issue, because the District Court v. 
which tried the probate case was competent to try the present SUNDKABAI 
suit, although in order to relieve the superior Court of part of Scott C.J. 
its work s. 15 of the Code provides that every suit shall be ~~ 
instituted in the Court of the lowest grade competent to try it, 
and therefore, this suit was instituted in the Court of the 
First Class Subordinate Judge: see Nidhi Lal v. Mazhar 
Husain 0) and Matra Mondal v. Hari Mohun Mullick (2), 
We now come to the case of the third plaintiff. He can 
only be joined in this suit with the other plaintiffs if he makes 
common cause with them, andclaims that he is entitled jointly, 
severally or in the alternative, upon proof of the allegations 
contained in the plaint. His case is, he being a man of forty 
years of age, born subsequent to the settlement of 1862, that 
from his own knowledge he gan say that his father and grand- 
father and great-grandfather were karkuns under the 
Desai of Navalgund, axd that therefore, they were entit- 
led as beneficiariesy as persons answering a particular 
description in the sayads to share in the revenues of the 
inam villages withthe Desai. In so far as there is any 
contest betwee the third plaintiff and the first and the 







ne inam villages, the third plaintiff is not com- 
join with them in this suit, but we do not think that 
any Auestion of misjoinder really arises, because upon the 
ev#dence in the case the only inam, in which it is clearly shown 
nat the karkuns, whom the third plaintiff claims to represent, 
jr interested, was aninam of land amounting twenty acres 
in Kalapur which is not in question in this suit (see Ex, 77, 
cl. 11,1, and Ex. 91). The third plaintiff therefore in re. 
lation to lands in suit stands in no better position than the first 
and the second plaintiff. In respect of the lands in suit, other 
than the Patilki and Kulkarniki Vatans, in which the first 
plaintiff, as the widow of the testator, would be interested as 
Vatandar, and which under s. 5 of the Vatan Act of 1874 would °. 
not be alienable by the will, the suit must fail. If it is agreed 
which lands mentioned in*the plaint are held upon service 
tenure, as Patilki or Kulkarniki Vatans, they can be excluded 
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A. QJ? from thie-decree dismissing the suit, and: the - plaintiff will be- 
j +3 entitled to a declaration ‘regarding ‘them. “If an agreement’ 
us. caiinot: -Þe arrived at, there must be a remand to the lower Court- 
Brenpox ` to: ‘ascertain what those landsdre. We think that in this case’ 


1918 
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&. . the costs of both parties iw ‘both the Courts should come’ out, of 
eee pu the’ estate. 5 i 
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Before Sir Basil Scott, Kiln Chief Justice; ‘and Mr. Justice Batchelor: Da 
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Specific Relief. Aei a of 1877), Sec, 56—Per manent injunclion—Lmplied negative - 


covenant—Ch arter of ship for twelve conseciitive voyages—Laying.. and. can= 
celling dates not filled in in eleven charter parties— Contracts complete— 


: Statutory mortgage of ship-Subeegient por tgage—Morigagee. obtaining. 


2 


G 


. decree for sale—Sale of ship—Morigage d purchaser having notice of, 
änd bound by ghan ter panier < i E 


The plaintiffs citeted jito a contract with fendant3 on the aand- 
November 1911 to charter his. steamer the Gyméxic for twelve conse:, 
cutive ` voyages from Calcutta to Boney for bringing coal, .The twelve 





' fendant 3 exeonted a statutory mortgage of the ship with A, M. Jeevan ij 
% Co. The vessel accomplished the first four voyagés under the charters, 
“In July ‘1912, before the fourth voyage - -had been performed, AY M 
J esvanji & Co. sued defendant 3 ‘to recover Rs. 2,c6;481 odd by. sale of 
thé ship and for interim possession , of the same. On the 11th, Ostober 


- 1912, a consent-decree was passed in the suit for Rs. 2,112,001 , giying li: 


_ berty to the mortgagees to sell the steamer when andas they should think, 
fiti in satisfaction of the decree, On the 25th October, notice of the ship’ s 
` Jiability to perform tlie eighit remaining charter-parties was. -given to. 
‘the mortgagees and the intending purchaser’ ( defendant 4) On the 
. 28th October the.mortgage-of. A. M.- Jeevanji: & Co: and the- consonte 
decree were transferréd to defendant 4 for Rs.2,15,c00, On the same day, 
anagreement was made between defendant 4 and defendants 1 and 2 wit- 
nessing that if dofondant 4succeeded i in obtaining transfor of the mort- 
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. gage.and the consent-decree, he would sell and defendants 1 and2 would QO, C. Se: 
` buy the Gymerte at-a price exceeding by Bs. 5000, “the consider ation ‘paid 1 913 
“by defendant 4: Ob the same day; défendant 4 wrote to the inastor o£ the : 
vessel to hand over possession of the vessel to ‘defendants Vand z they Kap REW f 
- having purchased; the. same from him. ~The . vessel was- thereafter- de- Yunx & “Co. 
_. . patched from Bombay to. Calcutta where she loaded’ a. cargo. of: dal - 
for ‘another firm of coal-shippers ;she was next fixed by defendants: Anbusnin 
and 2 for December—January loading to Genoa, on-the ard January 1918. B: Dihiasi 
* The plaintiffs filed this, suit claiming an ‘injunction against, the defend- = 
ants restraining them until the completion of thé eight rerhdiriing voyigés 
, , from dealing with the vessel in any manner inconsistent with. the eight 
remaining charter-parties. The trial Court held that - cach. one of the 
_.. twelve charter-parties was a complete and valid agreement, that neither 
; defendant 3 nor the mortgagees nor the purchaser could be.restrained. by 
injunction; but that the plaintiffs were entitled to. claim damages 
for. breach of contract, from. defendant 3 alone, The plaintiffs. oe 
appealed :— 
. Held, (1) that the Agreement for chartering was one on i tho. m ; 
November 1911 when.the defendant 3 accepted the proposed charter of - 
the steamer for twelve voyages with coal from Calcutta to.Bombay ; and 
__ „bhat it was not affected by non- centy y of laying and cancelling dates i in the 
= eleven charter-parties. . haat 7 
° (2)’ That defendants 1 and 2 were mor E of the vossel i in view of 
< the fact that..the wholé transaction of transfers of the -mortgage -and 
decree to defendant grand by him to defendants 1 and 2 was initiated by 
defendant 3 to get the vessel out of the hands of A.M. Jeevanji & Co. 
(3) That puttitig the rights of defendants 1 and 2 as mortgagées at 
their highesty ‘they, could: ‘only ‘interfere witli the contracts for the 
SR cf the ship if they prejudiced the security. — 
(4) Dat defendants 1 and 2 would be-restrained from:interfering with 
the performance of the charter-parties, inasmuch as the morfgage was 
subsequent to the charter-parties and as both A. M. Jéevanji & Co, and 
efendants 1 and 2 took with full notico of the plaintiffs’ rights. - 
~ (3) That an injunction should also: issue against defendant 3, who 
~ must betreated for the purpose of the case as still the owner š 
(4) That it was competent to the Court to grant the injunction in iti 
form prayed for, since an agreement for the letting of.a ship to.a.certain 
charterer implied that she should not, during the currency of the-charter- 
party, provided | the charterer was ready to supply the cargo, be em- 
ployed for any person or purpose, . ; ae aw SE 








‘APPEAL from the decision -of Beaman J., reported at, the 
Bombay Law Reporter, Vol. XV, 4 724s WHEE the ers os the 
case are fully, set: forth. : - A 

.. Weldon, with “Jardine, for, the “appellants. . ‘ 

Setalvad, with’ Desai, for the respondents. ©. 077 i 


“SCOTT C. J. —The plaintiffs who are agents of the Henge 
Coal Company ` are engaged £ as such agents in an extensive coa} 
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trade between Calcutta and Bombay supplying coal from the 
Bengal collieriés to the many users of coal for industiial 
purposes in Bombay. 

This trade is continuous throughout the year and it is not 
disputed that itis common to charter steamers for the trade 
for as many as twelve consecutive voyages. 


On the 17th of November rgr1r the agents of the 3rd 


defendant wrote to the plaintiffs’ agent in Bombay :— 


‘* With reference to your call this morning and the conversation wë- had 
regarding coal-supplies and steamers I now have to inform you that the 
owners of the ‘* Gymeric” are ready tocharter the steamer to your firm 
provided suitable terms can be arranged. The position of the steamer and 
particulars for the charter are briefly as follows :—~* Gymeric” should be 
ready at Calcutta in ballast from Reunion from ioth and zoth December, 
Capacity for about 6500 tons Bengal Coal. Charter-party usual terms, Avail- 
able for full cargo from Calcutta to Bombay and will consider question 
of larger charter on expiration of voyage. “ Gymeric’ is a first class 
steamer and registered in Bureau Veritas." 


On the 18th the plaintiffs’ Calcutta principals wired that 
they could take Gymeric on twelve voyages at.Rs. 5 per ton. 
On the 22nd the 3rd defendant’s agents wrote to plaintiffs’ 
agent in Bombay :— 


“ With reference to your Mr, Young’s call on me this morning and subse- 
quent telephone, I now have to confirm the charter of the.steamer (Gymeric) 
for twelve voyages with coal from Calcutta to Bombay at Rs. 5-2-0 per ton, 
the steamer will be ready at Calcutta to load for her first trip “between 30th 
and 20th December pro forma, Charter-party will be sent to you`in a day or 
two the terms being as usual,” Sa 


These terms were agreed to by the plaintiffs’ e ou 
the 25th November. On the 29th November the 3rd defends 


ant’s agents wrote to plaintiffs :— \ 


“ I have now the pleasure to hand you a pro forma copy of the charter 
party of the Gymeric for the voyage from Calcutta to Bombay. It is of 
course understood that a similar charter party will hola good for eleven more 
voyages to take place consecutively,” 


On the 15th December the twelve charter-parties for 
twelve consecutive voyages were signed by the parties. The 3rd 
defendant’s agents when forwarding them for signature wrote 
that the cancelling dates for the eleven following voyages were 
left blank and were to be filled in‘after the completion of each 
voyage, it being understood that the plaintiff would accept 
such a date for lay days to commence in Calcutta as would 


\ 
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enable the owner to commence the voyage as soonas possible 0. ©. J. 
after the previous one was completed. 1913 
The ship was used under four successive charter-parties but =~ 
owing to the intervention of mortgagees, named A. M. > me 
Jivanji & Co., and to other complications which subsequently ae ee 
arose the plaintiffs were unable to obtain the use of the ship Arvesnre 
under the remaining eight charter-parties. B. Dusasit 

At the beginning of July 1912 before the fourth charter-party Scott U. J. 

` had been performed, the mortgagees A. M. Jivanji & Co.sued — 
the 3rd defendant in this Court to recover Rs. 2,06,481-2-0 by 
sale of the ship and for interim possession of the same, and on 
the 8th July a Receiver was appointed of the steamer and the 
freight to become due. 

On the 31st August the plaintiffs having unloaded the vessel 
in Bombay after her fourth voyage sued A. M. Jivanji & Co. 
and the Receiver on the allegation that they were apprehensive 
that the mortgagees intended to induce the Receiver to avoid 
the remaining charter-parties and deal with the steamer in 
derogation thereof, and claimed an injunction restraining 
them from dealing with the vessel in any manner inconsistent 
with the remaining ¢ight charter-parties. 

That suit came r a hearing and was dismissed on the yth 
October 1912 onthe ground that there was no evidence that 
the defendantsintended to deal with the steamer in violation 
of the eight’ charter-parties. 


e 11th October a decree was by consent passed in the 
agees’ suit for Rs. 2,113,001 giving liberty to the mort- 
gees to sell the steamer when and as they should think fit in 
satisfaction of the decree. 

On the 25th October the plaintiffs’ attorneys sent the mort- 
gagees’ attorneys a notice warning them that any sale would 
be subject to the eight charter-parties still to be performed 
and a copy of this notice was on the same day forwarded by 
the mortgagees’ attorneys to Messrs. Bicknell! Merwanji 
Romer & Co., as attorneys for the intending purchaser. The 
mortgage of A.M. Jivanji & Co. and the decree obtained by 
them were on the 28th of October transferred by endorsement 
to the 4th defendant Shroff for Rs. 2,15,000. By an agreement 
‘also bearing date the 28th pf October and made between the 
4th defendant and the defendants 1 and 2 it was witnessed 
that if the 4th defendant should succeed in obtaining a transfer 
of the mortgage of A.M. Jivanji & Co, and of their decree he 
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O. C. J. would sell and the defendants 1 and 2 would buy the Gymeric 
1913 ta price exceeding by Rs. 5,000 the amount paid to the 
~ mortgagees for obtaining the transfer and that the defendants 

Anpre 1 and 2 should advance to the 4th defendant Rs. 2,20,000 to 

Yura & Co. enable him to obtain the transfer and that the transaction 
ee should be completed as soon as the vendor should obtain the 
B. Dunas transfer and that in anticipation of the completion of the sale 

Soon Q, J, the vendor should execute a bill of sale in favour of the pur- 

-—- chasers as an escrow and that he should as soon as he obtained 

possession of the steamer put the purchaser in Poasa 
thereof. 

On the same day the 4th defendant wrote to the master 

of the Gymeric asking him to hand over, possession of the 

Gymeric to the defendants 1 and 2:they having purchased the 


steamer from him. The vessel was thereafter despatched from- 


Bombay to Calcutta by the defendants or some of them where 

she loaded a cargo of coal for another firm of coal-shippers | in 

Calcutta and having returned to Bombay was fixed by the 

defendants 1 and 2 for December- Lenny loading to Genoa 
at 23/5 d. a ton. 


This suit was instituted by the plaintiffs on the 3rd - of 


January 1913 claiming an injunction against the defendants 
restraining them until the completion of th eight remaining 
voyages from dealing with the vessel in any ‘manner incon: 
sistent with or which might interfere with or } event the 
execution of the agreement of the 22nd of November-eud th the 
yemaining charter-parties. 

_ None of the facts above stated are in dispute. 

The respondents however who are the 1st and 2nd defendańt Ë 
contend, first, there never was any completed agreement for 
chartering for twelve voyages ; that if there was, its dafe was 
the r5th of December and not the 22nd of November, and 
even then the completed contract was for only one voyage 
and that none of the remaining eight charter-parties are com- 
plete contracts because the lay and cancelling dates: have not 
been specified in any of them. 

Secondly, that a dispute in December 191 led to the cans 
Cellation of the agreement of chartering of the 22nd of Novem- 
ber to which the charter-parties were merely complementary. 
, Thirdly, that the defendants 1 and 2 even though they may 
have purchased with notice of the agreement and charter- 
parties took a title unincumbered by them: inasmuch as. they 







vit: xvi.) THE’ BOMBAYSLAW REPORTER. 83 


have. acquired that of A. M. Jivanji & Co. who had no notice. 0. ©. Ae 

- Fourthly, that the plaintiffs are estopped from claiming 4943 
rélief in this suit by the dismissal of the suit against A. M.. ~~ 
Jivanji & Co. > ; . pean g 

“Fifthly, that no injunction can be granted against them ar Co.: 
having regard: to the provisions of the Specific Relief Act and Pere 
the‘ case law telating to charter-parties. B. Drrast- 

“On the first point we agree with the learned trial Judge that: 
the agreertient for chartering was complete on the 22nd of 
November when the 3rd defendant by his agents’ letter accepted 
the proposed charter of the steamer for twelve voyages with 
coal from Calcutta to Bombay at Rs. 5-2-0 per ton and that’ 
the lay and cancelling dates which. are inserted solely . for ‘the 
protection ‘of the charterers ‘must be left open until each 
voyage iù turn had been duly completed. Even if they were! ` 
not inserted in thé- last éighticharter-parties the Court would’ 
have no difficulty in holding that the lay days commence: . 
within a reasonable date of the arrival of the ship in the port’ 
óf loading and the cancėlling date, withina reasonable time 
thereafter. The parties indicated in the ‘first charter-party: 
what dates would be -reasonable and adhered to the samé 
measure of. reasonableness in the three subsequent charter- 
partias which were performed. 

‘On tlie o we agree with the learned- Judge that 
the contract consisted of twelve parts and that non-perforniance’ 
of one woyld not necessarily indicate an intention to put an 

“end to tKe whole contract. Itis clear that the 3rd defendant 
did yegard notice of cancellation in respect of the first 
yter-party as putting an end eyen to that part of the 
ontract -but it was understood to mean that the charterers 
would not load after the cancelling date in December unless 
the steamer ‘was held: at their disposal. until such date-in 
January as they could load—this difference was adjusted and 
the loading“ began on the rath January. We do not think 
that in the circumstances the limit of the plaintiffs’ rights was 
éleven voyages only as held by the learned Judge. 
> On the third point we have no doubt that Jivanji & Co. 
took the mortgage of the 6th of December with full knowledge 
of the agreement between the plaintiffs and the 3rd defendant’ 
of the 22nd of November. „His knowledge has been deposed 
to by the plaintiffs’ manager Clarke and also by the 3rd defend- 
ant.in an affidavit of the rath April 1912.° The 3rd defendant : 
atid Jivanji were occupying the same office rooms and in con 


Seoti C. Ji- 
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0.0, J. stant contact. Jivanji’s firm was actually stevedoring for the 3rd 
1913. defendant and Jivanji’s agent in Calcutta was also the ship’s 
~~ agentin that place. Jivanji himself has not been called to 

Axprew contradict Clarke’s statement. 


Yurn & Co. The fourth point of estoppel by judgment has no substance. 
ae The plaintiffs’ suit against the mortgagees was dismissed on a- 


B. Duvasa different state of facts: the issue now arising between the 
Seolt C.J: plaintiff and the defendants was not heard and finally deter- 
"— ’ mined in that suit nor could it have been raised therein. 

The fifth point is that raised by the plaintiffs’ appeal against 
the decree of the lower Court which merely directed an enquiry - 
as to damages against the 3rd defendant and refused the claim 
for an injunction. 

It was contended in the lower Court that the defendants- 
1 and 2 before acquiring an interest in the steamer had no 
notice of the plaintiffs’ agreement and charter-parties but no 
argument has been addressed to us challenging the conclusion 
of the learned Judge and upon ‘the evidence we are satis- 
fied of the correctness of the finding that notwithstanding 
the sworn denials of defendant 1, the defendants 1 and 
2 acquired their interest with express notice of the plaint- 
iffs’ rights. There is some obscurity as to the exact relations 
of the 3rd defendant Gulam Hussein and the defendants 1 and 
2 before the assignment by A.M. Jivanji & Go. of their rights 
under the mortgage and decree. According tte evidence 
in cross-examination of Merwanji, the solicitor, he Was trying 
to free Gulam Hussein, his client, from the claims of Jivanji and 
another creditor and second mortgagee named Badridas ahd pro- 
posed to purchase the steamer from Jivanji for Gulam ae 
at Rs. 2,51,000 (in order to top another offer of Rs. 2,530,000) 
the difference between Rs. 2,15,000, the mortgagees’ claim, and 
Rs. 2,51,000 was to be paid by Gulam Hussein to Badridas as 
second mortgagee and Badridas was to take Hundees for the 
balance of his claim thus leaving the ship in the hands of 
Gulam Hussein. This proposal was eventually rejected by 
Badridas’ solicitor on the 24th October. Merwanji’s diary 
shows that from the 1rth October the date of the consent 
decree in Jivanji’s suit the solicitors of the defendants r and 
2-were taking part in the negotiations for purchase and that 
Goolam Hussein disappeared from the position of- an open 
party to them not earlier than the 26th October. On the 
28th Darasha Shroff, the 4th defendant, appears in Merwanji’s 
diary as his client in place of Gulam Hussein. On the 22nd 
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of October the defendants1 and 2 gave a cheque for Rs. 
215,000 (the amount Jivanji would be satisfied with) to Mer- 
wanji who was acting for Gulam Hussein but Merwanji does 
not mention it in his diary. In his affidavit of the yth of 
January 1913 the first defendant says that the cheque was 
handed to Merwanji to enable the 4th defendant Shroff to 
complete the transfer from Jiwanji to himself but it is clear 
from Merwanji’s letter to Payne & Co. of the 23rd October 
despite Merwanji’s attempted explanation that Gulam Husgein 
was then the intending purchaser. In cross-examination the 
first defendant very unwillingly admitted that Rs. 2,15,000 re- 
presented by the cheque had been supplied to him by some 
one else. The money was returned by Merwanji on the 26th 
October. oe ; 

In an undated letter signed by the fourth defendant Shroff, 
attested by Merwanji, and addressed to the defendants 1 and 
2 the fourth defendant declares that in the matter of the pur- 
` chase of the ship from the mortgagees he is merely the nominee 
and agent of the defendants 1 and 2. The first defendant 
in the affidavit incorporated in his written statement says 
this letter was given to himon the 22nd. of: October, This 
seems unlikely having regard to Merwanji’s letter of the 2 3rd 
. and the entries in his diary. It is impossible to extract the 
exact truth from the evidence on this part of the case which 
the learned Judge has characterised not too strongly as a 
squalid tissyé of lies. We agree with him in his conclusion 
that the 4act was that Darasha Shroff who was admittedly the 
mere “gent and conduit pipe of the funds of the defendants 
1ayvid 2 wasinthe intimate confidence of the owner of the 
vessel and the whole transaction was doubtless initiated by 

ulam Hussein to get the ship out of the hands of J ivanji. 

Having arrived at this conclusion we will consider the 
present legal position of the defendants1and2. Are they 
mortgagees or are they owners ? 

In taking the transfers from Jivanji, Shroff was merely their 
agent and he filled the same position when he executed the 

bill of sale. 
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not authorize the donee of the power to take the property sub- 
ject to it at a price fixed by himself, even although such price 


—— 





< (4) (1888) 40 Ch, D. 395, 409, . 
R 24 3 


186 


Q. 0, J, 
1913 


Sey 
ANDREW 


YULE & Co. 


v. 
ÅRDESHIR 
B. DUBASH 


Scott Ü. J. 


THE BOMBAY LAW REPORTER. [VoL. XVI. 


be the full value of the property. Such a transaction: is not 
an exercise of the. power, and the interposition of.a trustee, 
although it gets over the difficulty so far-as form is concerned, 
does not affect the substance of the transaction.” © 

The defendants 1 and 2 are therefore mortgagees - and 
nothing: more. Putting their rights as mortgagées at their 
highest they can only interfere with the contiacts for '.the 


-employment of the ship if they prejudice the security: and if no 


such prejudice is shown they will be restrained from interfering 
with the performance of the charter-parties. This results from 
the statutory position of mortgagees of ships: see Collizis:v. 

Lamport): The defendants 1 and 2 in para 23 of-their 
written statement submit that the agreement’ of the 22nd 
November 1911 was invalid against their predecessors‘in-title 
as depreciating their security and-was therefore invalid against 
the defendants, but no issue was raised nor was- the. learned. 
Judge invited to deal with this pointin: the lower Court. 
The onus-is onthe mortgagees-( see. The Fančhon (2) ) and they 
have: not discharged it. We are, therefore, of opinion that on this 
ground the plaintiffs are entitled to: the injunction: asked for 
against the defendants 1 and 2. 

The plaintiffs’. position as against tho moigagees is however 
stronger than that of the plaintiff in--Collins v. Lamport) 
where the mortgage was prior to-the charter-party, for here 
the mortgage to Jivanji was subsequent to the agreement of 
the :22nd:of November for the hiting of the-ship-by the plaint- 
iff-and-he took with notice of it arid the defendants 1 and 2 took 
their assignment of the mortgage with full notice. ‘the 
plaintiffs’ rights. The learned Judge has very reluctahtly 
refused-ari injunction against these defendarits because he con- 
sidered that the plaintiff could stand in no better or differen 








position as against them than or from:that which he occupied ` 


in regard to Gulam Hussein the owner against whom (in our 
judgment erroneously) he thought he could. not legally grant 
an injunction. . 

The judgment of the Lord Chancellor in De Mattos v. Gib- 
son (4), by which the learned trying Judge was chiefly influence 
ed, shows that, while the question as against the owner of the 
ship was whether the plaintiff, though not entitled to specific 
performance, might not nevertheless be entitled to an injunc 





(1) (1865) 34 L. J. Ch, 196, (3) (1865) 34 L. J. Ch, 196, 
(2) (1880)5 P. D, 178, (4) (1859) 4 De G, & J. 276, 295, 299, 
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tion to restrain a breach of the contract contained in the O C. J. 
charter-party, the question as against the mortgagee was 1913 
whether the charterer of the vessel might not be entitled to ` =~ 
the benefit of the equity which (the owner) Curry might have Axpzaw 
against Gibson, the mortgagee, to prevent his committing or Yous & Co. 
compelling a breach of the contract. ‘ Gibson,” he says, “as the 4 v: 

; : $ RDESHIR 
mortgagee, though with full notice of the charter-party, incurr- B. Dusasu 
ed no liability in respect of the contract with the plaintiff 
(charterer), nor was he bound to do anything to forward its 
performance” and again “ Gibson’s position is entirely different 
from-Curry’s. He is not bound by any engagement: to the 
plaintiff. It is true that he took his mortgage with a full-know- 
ledge ofthe charter, and that he must therefore abstain from 
any act which would have the immediate effect of preventing 
its performance.” . 

In Johnston v. The Royal Mail Steam Packet Company () 
‘Willes J., in delivering the judgment of the Court, said: . 
“The case of the mortgagees and mortgagors of the ship 
appears to be one quite’ of a different complexion (from 
that of mortgagees land ), because the mortgagees 
may fairly be taken, /so long as they do not interfere 
and claim-the possession, to-have allowed the mortgagors.to 

-enter into ‘all-engapments for-employment of the sort usually 
-entered into by a/person: who -has the apparent control and 
ownership of 2f vessel ;-and as-they would unquestionably be 
bound (the/mortgage being subsequent to the arrangement of 
Septempfer 1857 ) by any creation of an interest under that 
contact prior to their mortgage, so we think it is just to con- 
` chide, under the circumstances of this case, and looking to 
fhe terms of their notice of the roth of August, 1858, that they 
were, and meant to be, and assented to be actually bound by 
the-arrangement made by implication between the European 
and-Australian Company in continuation of the contract of 
September, 1857, just as they’ were:in respect to any interest 
created by that contract prior to the mortgage.” 

Ia the Law Guarantee-and Trust. Society v. Russian Bank 
for Foreigh Trade ©) the Court appears to have thought that 
the doctrine of Collins v.-Lamport.wouldnot necessarily apply 
where the charter-party sought to be invalidated by. the 
mortgagee was made previously to the mortgage. The position 
of the charterer where:the mortgagee took his security with 
eh Se en eee 


(1):(1867) 37 L, J, C. P. 33, 46, . (2) [1905] 1 K. B. 815. 


Scott C. J, 


ias 
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0. ©. J. notice of charter-party would be much stronger. That is the 
1913 Plaintiffs’ position here. 
oH ` It remains to consider. whether an-injunction should also be 
Anprew ‘granted against the 3rd defendant Gulam Hussein. He has 


he Co.. stated on solemn affirmation that he has now no interest in 
Keouciae the ship. He is however unscrupulous and unreliable: In the 


B. Dusasn view we take of the position of the defendants 1 and 2 he 
Seot C. J. .must be treated for the purpose of the case as still the owner. 
— The Statute Law relevant to the question is contained in the 
Speċific Relief Act, s. 21 of which enacts that certain classes of 
contracts cannot be specifically enforced, namely, (4) contracts 

which run into minute or numerous details or from their nature 

are such that the Court cannot enforce specific performance of 

their material terms. and as an illustration to cl. (6) the instance 

is given of a charter-party whereby it is agreed that a ship 

shall proceed to Rangoon to Id a cargo of rice and 

take it to London for a certain freight. This is a re-enactment 

ofthe English Law. It shows that ‘specific performance cannot 

be decreed of the plaintiffs’ charter-parties. Section 56 deals 

with perpetual injunctions and cl.\ (7) provides that an 
injunction’ cannot be granted to prevent the breach ofa 
contract which would not be speciGcally enforced. This 

again speaking generally is a statement \ef the English Law. 
Section 57 provides that notwithstanding W 56, cl. (f), where 

a contract comprises an affirmative agreement\{o do a certain 
act, coupled with a negative agreement, expres 0r implied,’ 

not to doa certain act the circumstance that thN Court is 
unable to compel specific performance of the affi 
agreement shall not preclude it from granting an injunctio 
perform the negative agreement. . 

It has for many years been held that an agreement for th 
letting of a ship to a certain charterer implies that she shall not 
during the currency of the charter-party, provided the charterer 
is ready to supply cargo, be employed for any other person 
or purpose : see De Mattos v. Gibson (0). 

The learned Judge however thought that in the circum- 
stances of the case the negative could not be implied because 
each of the charter-parties giving the use of the Gymeric to the 

* plaintiffs contains a provision that ‘owners are to have the privi- 
lege of substituting another steamer of the same class and 
similar size and position not exceeding 6,500 tons’. This it 
appears to us merely qualifies the implied negative by condition 
subsequent. If the condition is not fulfilled the negative, 


(1) (1859) 4 De Q. §& J. 276, 298. 
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implied upon the authority of De Mattos v. Gibson and O.C. J. 
many other cases, is enforceable by injunction under s. 57. An 4943 
injunction granted in the terms of the prayer will not prevent =~ 
the defendants from exercising their option to substitute Anpruw 
another ship for the Gymeric if it is convenient for them to do Y¥#8 & Co. 
so in‘terms of the charter-parties. The evidence however PAn 
shows that Gulam Hussein at no time had at his disposal an- B, Dusass 
other steamer similar to the Gymeric. re 

It has been argued that the illustrations to s. 57 indicate  ——— ` 
. that an injunction should not:be granted when it is not required 
to preserve the plaintiff from the competition of a rival but we 
have in this case evidence that the very first employment on 
which the Gymeric was sent after the transfer to the defendants 
1 and 2 was a voyage to Calcutta to bring a cargo of coal to 
Bombay for a shipping firm who are competitors of the plaintiffs 
p the Calcutta-Bombay coal trade. 

For the above reasons we -set aside the decree and passa , 
decree for an injunction against all the defendants in term 
of the prayer of the plaint and the defendants must pay the 
costs throughout. 


Decree set aside. 
Attorneys for the appeflants : Payne & Co. 


Attorneys for the reypondents: Pestonji, Rustomji, Kolah & Co. 






APPELLATE CIVIL. 


Before Mr, Justice Heaton and Mr, Justice Shah, 


NARAYAN PURSHOTTAM GARGOTE 1914 
—— 
V. 
LAXMIBAI:DATTO BHAGVAN. * January 6, 


Civil Procedure Code (Act V of 1908), O. XLVII, r. 1—Review—Appeal— 
Jurisdiction to hear review application not taken away by presentation of 
appeal. 


Where an application for review has been presented by a party and a 
rule xisi granted by the Court, the jurisdiction of the Court to hear the 
review application is not taken away if an appeal is afterwards presented 
from the decree under review. 

Chenna Reddi v. Peddaobi Reddi (1) followed, 








* Civil Extraordinary Application | of Satara, in Miscellaneous Applica. 
No, 92 of 1913, from an order passe tion No. 74 of 1912, 
ed by E, Clements, District Judge (1) (1909) I, L. R, 32 Mad, 416, 


igo 


A. 0, J. 


1914 


mw 
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THE District Judge of Satara decided two appeals (Nos. .67 
and 70 of 1911) against the plaintiff. The plaintiff applied on 
the roth October 1912 for review of the judgment. The Dis- 


Narayan trict Judge admitted the application and granted a rule nisi ‘on 


ve 


LAXMIBAI 


the rath October 1912. 

On: the 14th October 1912, the plaintiff filed a second-appeal 
from the same judgment tothe High Court. He also applied 
to keep his second appeal pending till the disposal of his 
review petition by the District Judge. 

The District Judge dismissed the review petition on the 15th . 
March 1912, on a preliminary ground which he expressed as 
follows :— i 

A -preliminary objection is urged that the -appellant having preferred an 
appeal tothe High Court, this Court cannot proceed with -the application. 
A second objection is urged that this application is bad for. want of a 
certified copy of the decree. i 
The appellant relies upon the Madras Full Bench case of Chenna Reddi 
v. Peddaobi Reddi (1. L. R. 32 Mad., 416 )in which the proposition is laid 
down that when in a suit a review application is presented by a party and: an 
appeal is afterwards preferred, the Court to which the application for 
review was made is not thereby deprived‘of jurisdiction to, entertain the 
application, I think that that case is distinguishable from the present 
because here the applicant for review has himself elected to appeal from.the 
decree, It will be seen that in asking themselyes whether the Code: by 
necessary implication.withdraws the jurisdiction to hor the review application, 
the High Court did not examine particularly the casin which the same 
party asks for a review and also appeals, I think that the Nys 
O. XLYII, r, 1, sub~s. 2, necessarily implies that a par 
allowed to prosecute an application for review as well as a 
would be anabsurdity to allow the obvious intention of the 
defeated by the artifice of presenting the review application first 
appeal the day after. The 2nd sub-section to r; 1 allows a party who i 
appealing the privilege of applying for a review notwithstanding t 
pendency of an appeal by another party.except avhere the ground of eac 
appeal is common to him and the appellants, or where as respondent he can 
present to the appellate Court the case on which he applies for a review. 
The words “ who is not appealing” would by ordinary usage mean ‘“ who has 
not taken any steps towards appealing” such for an instance as applying for 
certified copies. By implication a party is not entitled to prosecute an 
appeal as well as an application for review. 
The.application was admitted provisionally without .a.copy of the decree 
on the strength of the ruling contained in I.L R.17 All, 213, It is 
“however pointed out that that ruling goes no further than to support the 
practice of the Allahabad Court. In this Court the practice is to require a 
copy of the decree and that practice is inconsistent with both the Civil 
Procedure Code and the inference to be drawn from the wording of the 
Limitation Act, s.12. I think both objections taken to this application are 
valid and reject it with costs, 
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The applicant applied to the High Court under its extraordi- A. 0. J. 


nary: jurisdiction. 


Jayakar with S. Y. Abhyankar, for the applicant. 


P. D. Bhide, for opponent No. 1. 
V. V. Bhadkamkar, for opponent No. 2. 


Jayakar.—In this case the learned District Judge has declin- 
ed:to exercise a jurisdiction vested in him by law. Order 
XLVII, rr. 1 and 4 confer a right on the party; and jurisdiction 
in-the Court cannot be taken away without express words or 
by. necessary implication. There are no express words, and 
no necessary implication arises from sub-cl. (2) tor. 1. Itisa 
clause creating an exception which cannot be extended so.as 
to limit the jurisdiction given by the rule, Further the words 
in the first clause of r. 1 are “no appeal has been preferred” 
“which clearly show that the Legislature intended to bara 
review only after an appeal_has been filed. This view is cor- 
roborated by the fact that O. XLVII, r. 1, contains no such 
prohibition to a party who has applied for review to appeal 
against the decree. The case law has been in our favour: 
Bharat Chandra Mazymdar v. Ramgunga Sen); Nistarini 
Dasi v. Kazim Ali); Kanhaiya Lal vy. Baldeo Prasad (8); 
Chenna Reddi v. Beddaobi Reddi (4), 
On the point whether copies of judgment and decree are 
e filed, O. XLVII, r. 3, lays down merely that 
n as to the form of preferring appeals shall apply 
mutandis for review. But it does not require any 
paniment asin the case of appeal. No copy is, there; 
e, necessary: see Wajid Ali Shah v. Nawal Kishore(s). 
esides, as the District Judge admitted the petition after the 
ruling in the above case was shown to him, it must be deemed 
to be dispensed with by him. This course was obligatory on 
us owing to some rulings which ruled that the time spent in 
applying for review would not be excused as a sufficient cause 
for filing a second appeal out of time: Pundlik v. Achut (6), 
And as there was nothing which prohibited us from appealing, 
we filed an appeal giving an undertaking that we would not 
take advantage of the second appeal in case we succeeded in 
the review. oe 










` 





(1) (2866) B. L, R. F. B, 362, ` (4) (1909) I. L.R. 3° Mad. 416 F, P, 
42) 1910) 12 C. L, J. 65. (5) (1893) I. L. R. 37 All, 218. 
(3) (1905) I, L, R, 28 All, 240. (6) (1893) I. L, R, 18 Bom, 84, 
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Bhide.—Copies are necessary on a true construction of 


O. XLVu, r. 3. The High Court Rules also require:that copy 
of judgment should be filed with a petition of review: Lakshmi- 
bai v., Yeshwantrav(1); Adarji Edulji Golakhana v. Manihji 
Edulji (2), 

Further, the applicant could not take advantage of both the 
remedies simultaneously. He must elect one of the two. 
The remarks of Sargent C. J. in Pandu v. Devji(8) are in my 
favour. The case in Ex parte Banco De Portugal (4) was not 
correctly cited in Chenna Reddi v. Peddaobi Reddi (5) and also 
in the two Madras Rulings. The reasoning of that in Rama- 
nadhan Chetti v. Narayanan Chetty (6) is the better opinion. 
It decided that the original Court has no jurisdiction after an 
appeal is filed. 


_ Jayakar in reply.—The law gave two remedies to a party . 
aggrieved by a decree. If he chooses to apply for review first 
both the remedies are open by law, to him. But that if he 
chose to appeal he lost the remedy\by review. The case in 
Panduv. Devji (7) refers to an application filed after an appeal 
on related to special 








circumstances in that case. 


SHAH J.—This application arises under We following cir-. 
cumstances :— 

The District Court of Satara having decided Apwe2!s Nos. 67 
and 70 of 1911 on its file against the plaintiff, he prangented an 
application for review to that Court on the roth Octobe 
A rule nisi was granted on the 12th October; and on the 
of October he filed a second appeal in this Court against th 
decree of the lower appellate Court. He also informed the 
Registrar, while filing the appeal, that he wanted the appeal 
to be kept pending until his review application to the lower 
appellate Court was disposed of. 

The District Court has rejected the review application on 
two preliminary grounds without going into the merits of the | 
application. One of the grounds is that certain copies which. 
ought to have been filed with the application were not filed, 
and that the application could not, therefore, be entertained. 
Without expressing any opinion as to whether it was necessary 





. (1) (1893) P. J167. (5) (1909) I, L. R, 32 Mad. 416, 
(2) (1880) 7. L: R. 4 Bom, 414. (6) (1904) I. Le Ri 27 Mad, 602e 
(3) (1888) I. L. R; 7 Bom, 287,288, (7) (1883) I, Le R. 7 Bom, 287, 


(4) (1880) rg Ch, D, 1, 


V4 


| 
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to.file those certified copies with the application, I am clearly 4. 0. J, 

of opinion that when the Court admitted the application on 

the rath of October with full knowledge of the fact that the 

copies were not filed along with the application, the omission NARAYAN 

was sufficiently condoned. It would not, therefore, be right to v. 

disallow the application on that ground. LAXMIBAL 
The second ground, which has been the main contention Shah J, 

between the parties on this application, is that the applicant —— 

having preferred an appeal to this Court, the lower Court had 

no jurisdiction to proceed with the application for review. 

This point has been fully argued before us and several cases 

have been cited. I donot propose, however, to discuss the 

cases in detail. It is common ground that at the date of the 

presentation the application was in order and that the Jower 

Court had jurisdiction to entertain it. It is argued, however, 

that that jurisdiction came to an end as soon as the plaintiff 

preferred a second appeal to this Court. The only decision 

which covers this pointris the case of Chenna Reddi v. ` 

Peddaobi Reddi ©. On ġ full consideration of the arguments 

on either side of the question, I have come to the conclusion 

that this Full Bench dgcision should be followed. Accepting 

that view it is clear that the learned District Judge was not 

e application on the preliminary ground 

raised by the deffndants. There is no decision cited to us 

except the cas#of Ramanadhan Chetti v. Narayanan Chetty 2, 

erms has been overruled by the decision in 

eddi’s case), that can be said to be in any 

consistent with the view taken by the Madras High 

rt. Ina matter of this kind, I think, it is desirable that 

he- practice of different High Courts should be uniform as far 

ag possible, and I seeno reason whatever to think that the 

practice in this presidency has been in fact different or that it 

ought to be different. Apart from the decided cases, I think, 

on a fair reading of the provisions of the Civil Procedure Code 

relating to this point, it isclear that an application for review ‘; 

can be made before any appeal is filed by the party andI 

know of no reason why an application, which was perfectly 

competent at the date of the presentation, should not be 

disposed of on the merits. There certainly is no express 

provision in the Code which renders the application incompetent 

on the mere presentation of an appeal oy the same party at 


1914 
—_ 









(1) (1909) 1. L, R, 32 Mad, 416, (2) (1904) I, L, R, 27 Mad, 602, 
R Qo 
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A.C. J. any subsequent time. In my opinion there is no practical 
1914 inconvenience so long as the appeal is -not prosecuted during 
c~ the pendency of the review application. The present case 

Narayan fairly illustrates that it is only by following the practice, which 
v. has been sanctioned by the Madras High Court, that the 
LAXMIBAI remedy by way of review can be secured to the aggrieved 
~ partyinan appropriate case, without requiring him to jeopardize 
his right of second appeal. 

On these grounds the rule should be made absolute and the 
lower Court directed to dispose of the application on the merits. 

Costs throughout to be costs in the application. 


HEATON J.—I concur in the order proposed. It does not 
seem to me that this matter involves any really important 
legal principle or that for practical purposes it is anything 
more than a matter of practice. The practice, which, as I 
understand, at present is followed, is that which was followed 
by the applicant in this case. He,applied fora review first 
and afterwards he appealed. Regaading this, as a matter of 
practice, I can see nothing in it to object to, nothing that is 
in any way inconvenient to, or inconskstent with, the proper, 
ordinary administration of justice. Thłrefore Í see no reason 
to press my own view of the meaning of KI of O. XLVII. 









I am not at all satisfied that the conclusion redhed by the 
Full Bench of the Madras High Court in the case Chenna 
_Reddi v. Peddaobi Reddi(\)is really correct, But the 
reasons I have stated, I consider my own personal opinio®, 12 
these matters as of no particular importance. Therefore 
concur in the order which my learned colleague has proposed: 


Rule made absolute. i 





(1) (1909) I. L. R. 82 Mad. 416. 
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Before Mr, Justice Heaton and Mr, Justice Shah, 
GANGAPPA REVANSHIDDAPPA HUNDEKAR 
GANGAPPA MALLESHAPPA HUNDEKAR.* 


Letters Patent( Amended ), cl 89— Civil Procedure Code (Act V of 1908), 
Scos. 109, 110—Leave to appeal to His Majesty in Council—Interlocutory 


order—Final order. 

An appeal does not lie to His Majesty in Council, under cl. 39 of the 
Amended Letters Patent, from an order passed by the High Court, 
rejecting the application made by the legal representatives of a deceas- 
ed party to an appeal pending before it, to have-their names brought on 
the record, inasmuch as the order is not final ut interlocutory, and does 
not affect the merits of the appeal nor decide any matter in dispute 
between the parties. 


APPLICATION for leave to ap, ea t His Majesty in Council. 
One Gangappa Rudrappa filed a suit to have it declared that 
he was the adopted son of one Rudrappa, and obtained the 
declaration on the 12th February, 1909. Chanbasawa, the 
widow of Rudrappa, appealed against the decision. On the 


12th May 1909, she adoptéd Virupakshappa. He applied on 
e High Court to be made a co-appel- 


with Chanbasawa. The application 









was granted on the 
October 1910 and 
1912. On his dfath, one Gangappa Revanshippa (the appli- 
be brought onthe record in place of Virupak- 
s legal representative and relied on a will made 
("The High Court sent down an issue to the lower 
to find if the alleged will was duly made; and it was 
ind, on the evidence?recorded, that the will was not proved? 

he.High Court accordingly rejected the application onthe 29th 
August 1913 and ordered the names of the natural heirs of 
Virupakshappa to be brought on record. 

The applicants applied to obtain leave to appeal to His Majesty 
in Council from the order passed rejecting his application. 


Nilkanth Atmaram, for the applicant. 


K. H. Kelkar, for opponent No. 1. 
Setlur-with G. S. Mulgaonkar, for opponents Nos. 2 to 4. 


Nilkanth—I admit Ihave no right of appeal under the 


ey 





* Civil Application-No. 545 -of 1913, Council, 


for leave to appeal to His Majesty in 
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A. G. J. Civil Procedure Code, because the order is one not passed on 
appeal. Nevertheless I have got a right of appeal under cl. 39 | 


IS of th- Letters Patent, this being an order of a Division Court 
Gaxgappa Í -a Which an appeal does not lie to the High Court under 


v. cl. 15. The next question is, whether the order is final or 
GancaPPA merely interlocutory. The order is passed upon my applica- 
= tion No. 547 of 1912. This order entirely debars me so far as 
the main appeal is concerned from arguing it on the merits. 
It shuts me out altogether. Therefore the order is final so far 
as this Court is concerned. It would be interlocutory, if it 
were such an order as I could challenge in any appeal from 
the final decree in the main appeal. But such is not the case. 
The Civil Procedure Code points out which orders are 
appealable and which are not. But the orders which are 
interlocutory and not final, can be challenged in any appeal 
from the final decree : vides. 105. Is this order such a one? 
But now asthe order has been passed rejecting my appli- 
cation, Iam absolutely debarred from having anything to do 
with the appeal. The order passed on me is therefore final. 
I might further mention, that the person, who has been 
brought on the record, is not only nòt a legal representative 
of the deceased Virupakshappa Hundelij interested in continu 
ing the appeal, but he is, on the contrar interested in suppor- 
ting the decree appealed against. 


Seilur. —We contend that this order of theaHigh Court falls 
under para 3 of s. 10 of the Civil Procedure Ode, because it 
affirms the decision of the Sub-Judge’s Court. 
the issue was sent down for trial by this Court does 
the finding of the lower Court the less a decision of that 
_ We further contend that this order is not a final order. 
test of a final orderis that it should adjudicate on the SN 












question of right which is under dispute : see Aden Sha Sabit 
` Aliv. Cassirao Baba Saheb Holkar(@). This order does not 
affect the merits of the case. It is only a decision on the 
side~issue as to who is to conduct the appeal. Therefore this 
is not an order appealable under cl. 39 of the Letters Patent. 


SHAH J.—This is an application for leave to appeal to His 
Majesty in Council, arising under the following circum- 
stances :— 

A suit was brought by one Gangappa Rudrappa Hundekar 
in the Court of the First Class Subordinate Judge at Bijapur, 


(¥) (1882) I. L, R, Bom, 269. 
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substantially to have it declared that he was the adopted son 
of the deceased Rudrappa Hundekar against ‘Chanbasava kom 
Rudrappa and others. The suit was decided on the 12th Febru- 
ary 1909 in favour of the plaintiff. Chanbasava preferred 
Appeal No. 61 of 1909 to this Court against the decree in the 
said suit. On the 7th August 1909 an application was made 
by one Virupakshappa to be joined as a co-appellant with 
Chanbasava and to continue the appeal with her alleging that 
he was adopted by Chanbasava on the 12th May 1909. The 
application was granted on the 13th August -1909 subject to 
any objections the respondents might have to urge at the hear- 
ing. Chanbasava is stated to have died about rsth October 
1910; but apparently no application was made by any one 
to be brought on the record as her legal representative. 
Virupakshappa died on the 3rd July 1912. 

One Gangappa Revanshidappa Hundekar made an applica- 
tion (No. 547 of 1912) to this Court to be brought on the re 
cord as the legal representative of the deceased Virupakshappa. 
He claimed to be his legal representative on the strength of a 
will said to have been exectited by Virupakshappa. An issue was 
sent down to the lower Court as to the factum and validity of 
the alleged will. Thgggswer Court recorded the evidence and 
returned its finding his Court. The application was then 
heard by us with thg result that the will of Virupakshappa was 
held not proved. e accordingly rejected the application on 
the 2gth Augus$“1913. On the same day we granted the 
j /the natural heirs of Virupakshappa (Civil Applica- 
72 of 1912) to be brought on the record as the legal 
ntatives of Virupakshappa. The main appeal (No. 61 
09) is still pending in this Court. . 

The petitioner (Gangappa Revanshidappa Hundekar) now 
applies to this Court for leave to appeal to His Majesty in 
Council against the order dated 29th August 1913. 

* It is not disputed in this case that the value of the subject 
matter of the suit, and the value of the subject matter on the 
proposed appeal is far in excess of rupees ten thousand. The 
order, which is sought to be appealed from, involves questions 
respecting property exceeding rupees ten thousand in value. 

It isnot suggested by the petitioner that there is any 
substantial question of law. But it is argued that as the order 
of this Court does not affirm any decision of the lower Court it 
is not necessary that the proposed appeal sshould involve any 
substantial question of law. So far I think the argument is 
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A. C. J. good. In this case there is no decision of the lower Court, 
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Shah J. 


which this order can be said to affirm. The order is made on 
an application to this Court, with which the lower Court 
would have nothing to do in the ordinary course. An issue 
was sent down to the lower Court apparently for the conve- 
nience of the parties to have the voluminous evidence recorded 
by that Court and a finding was called for. This finding or 
opinion is clearly not a decision of the lower Court within the 
meaning of s. 110, Civil Procedure Code. Under Order xx, rule 
5 read with s. 107, Civil Procedure Code, it was the duty of this 
Court to determine the question. I am, therefore, of opinion 
that if the petitioner is otherwise entitled to appeal he has to 
satisfy only one condition under s. 110, Civil Procedure Code, 
relating to the value of the property involved in the suit of the’ 
appeal and that the case fulfils that condition. 

The important question that remains to be considered is, 
whether the petitioner is otherwise entitled to appeal to His 
Majesty in Council. It is conceded by the learned pleader for 
the petitioner that the order complained of is not covered by 
s. 109, Civil Procedure Code. It is\ clear that cls. (4) and 
(c) have no application and cl. (a) does not apply, as the 
order is not passed. on appeal at al The appeal is still 
pending and no order is made thereon. ‘Ypis is only an order 
on an application in the appeal. But it is \urged on behalf of 
the applicant that he has got a right to appeal ‘to His Majesty 
in Council under cl. 39 of the Amended tters Patent. 
Under this clause any person may appeal to His jesty in 
Council from any final judgment, decree or order of ami 
sion Court from which an appeal shall not lie to this WY 
Court under the provisions contained in the fifteenth clause 
the Letters Patent. The order, no doubt, is an order of A 
Division Court from which there is no appeal to this Court 
under the fifteenth clause of the Letters Patent. The question 
therefore, that remains to be considered is whether it isa final 
judgment or order within the meaning of cl. 39. I think 
that this is not a final judgment or order as contemplated by 
the Letters Patent. It is an order made ina proceeding inci. 
dental to the appeal. Itis an order which the Court can make 
under O. XXII of the Code of Civil Procedure for the 
purpose of ascertaining the legal representatives of the deceas. 
ed Virupakshappa. The order does not affect themmerits of the 
appeal, and it certainly does not decide any matter in dispute 
between the-parties to the appeal, 
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A final judgment or order has been thus described in. Hals- 
bury’s Laws of England, Vol. 18, para 490:— 


“A judgment or order which determines the principal matter in question is 


199 
ALO. J. 
1913 


y.s 


termed ‘final’, An order which does not deal with the final rights ofthe parties GANGAPPA 


but either (1) is made before judgment, and gives no final decision on the 
matters in dispute, but is merely on a matter of procedure; or (2) is made after 
judgment, and merely directs how the declarations of right already given in 
the final judgment are to be worked out, is termed ‘interlocutory.’ * 

* * * The decisions on the question whether an order is 
‘final’ or ‘interlocutory,’ therefore, must be grouped with reference to the 
particular purpose for which each was given,” 

If we apply this test in the present’ case—and I see no rea- 
son why it should not be applied—it is clear that the order in 
question is not final but interlocutory. It decides no matter 
in appeal. Itis made before judgment in appeal and gives 
no final decision on the matters in dispute but is merely 
ona matter of procedure. Even Virupakshappa’s status is not 
finally determined yet. He was brought on the record asa 
co-appellant in 1909. In-consequence of his death having 
occurred before any adjudication of his rights, it became 
necessary to determin to who should be allowed to occupy 
his place in the liti for the purpose of continuing the 
e matter in dispute between the parties 
would be obvio matter inappealand not in an incidental 
cind: see Bozson v. Altrincham Urban 
observations of Sargent C. J. in Aben 
Sha Sabi v. Cassirao Baba Saheb Holkar (2) lend support 
usion that the order in question is not ‘final.’ 
pears to me that the result of holding the order to be 
within the meaning of cl. 39 of the Letters Patent would 
e somewhat anomalous. If sucha question had arisen during 
the pendency of the suit in the lower Court, and if an order, 
such as we have made, had been made by the trial Court, it is 
clear that no appeal could have been preferred against the 
order. This follows from the fact that no appeal is provided 
by O. XLIII, r. 1, against such an order under O. XXII, 
Civil Procedure Code ; while, according to the petitioner’s 
contention, there could be an appeal to His Majesty in Council, 
when such an order is made by the High Court in a proceeding 
in an appeal arising out of the same suit. I do not think that 
such an anomaly exists. 
















(1) [1903] 1 K. B. 547. (2) (1882) I. L. R, 6 Bom, 260, 642° 


v. 
GANGAPPA 


Shah J. 
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A, 0. J. It is also clear that a judgment or order in order to be final 
1913 within the meaning of cl. 39 of the Letters Patent must finally 
—~ determine the rights of the parties. In other words if it be not 
GaNGaPPa appealed from, the adjudication must be final. In the present 
¥. case it is not denied that in spite of this order, the petitioner. 
GaNGAPPA is entitled either to apply for the probate ofthe will or to 
~~. enforce his rights under the will by a separate suit. The 
adjudication is not, therefore, final. It may be that the. 
question of petitioner’s right. to represent the deceased 
Virupakshappa in this litigation is finally decided. But that is 
a matter of procedure: So far as the substantial rights of 
the petitioner are concerned, it cannot be suggested that the 
adjudication is final. 

For these reasons, I refuse to grant the certificate iae for, 

P and discharge the rule with costs. 


HEATON J.—I concur. 
i Leave refused. 










Before Mr. Justice Heaton and 


1914 EMPEROR. 
pain v. 


January me RAGHA JAGA.* 


Practice—Sentence—Deterrent senienee. 


AK, 

In cases where it is desired by the authorities that an example sh a 
be made or that a specially deterrent sentenco should be imposed, itis 
their duty to bring that desire to the notice of the trying Court ‘and 
inform the trying Court of the reasons which they put forward in sup 
port of the suggestion, 


THE. accused-was a constable in the Police force of the 
Kaira District. He was granted casual leave for three days on 
the zoth May 1913. Instead of returning on duty on the 23rd 

.idem.he presented ‘himself for duty to the District Superintend- 
-ent of Police on the 15th September 1913. 

The accused was thus absent without leave for nearly four 

months, for which he was prosecuted under_s. 36 (c) of the 





* Criminal Reference No. 95 of 1913, trate of Kaira, 
made by J. P, Brander, District Magis- 
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Bombay District Police Act, 1890. He was tried by the 
Second Class Magistrate of Kaira; and was convicted and 
sentenced to pay a fine of three rupees. 

The District Magistrate being of opinion that the sentence 
passed was wholly inadequate, referred the case to the High 
‘Court, observing as follows :— 

“The accused was a Police Constable who absented himself without 
leave for nearly four months, The fact was admittedly proved and the ex- 
planation given for his absence for such a long time was absurd and ridiculous 
..As there are no extenuating circumstances, and a fine is no punishment, 
a sentence of two months’ rigorous imprisonment is recommended,” 

The reference was heard. 


S. S. Patkar, Government Pleader, for the Crown. 
The accused appeared in person. 


PER CURIAM.—A certain police sepoy was convicted of the 
offence of over-staying his leave, or rather of not returning to 
duty on the expiration of his leave. He was prosecuted and 
. convicted and sentenced to a fine of Rs. 3. The District 
Magistrate has submittg##the papers to us for the purpose of 
enhancing the senten 













at a sentence of this kind for an offence 
inappropriate if the offence is of the kind 
case—the deliberate refusal to return to 
f a police officer or a police sepoy on the 
short period of leave. Atthe same time it is 


of this nature is 
that appears i 


hown that there is any particular necessity to make 
nple of the offending sepoy. Consequently the parti- 
lar circumstances of this case are not such as in our judgment 
would overcome the very proper and the very desirable 
reluctance of this Court months afterwards to send to jail a 
man who has been tried and convicted and who has fulfilled 
the sentence that has been imposed upon him, l 
We should like to add this also that in cases of this kind, 
indeed in cases of any kind where it is desired by the autho- 
tities that an example should be made or that a specially 
deterrent sentence should be imposed, it is their duty to bring 
that desire to the notice of the trying Court and to inform the 
trying Court of the reasons which they put forward in support 
of the suggestion. t 
Therefore we decline to interfere in this case and return the 
Record and Proceedings. 


. 2 26 
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EMPEROR 
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han four months since this case was disposed of. ° 
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Before Mr, Justice Heaton and Mr. Justice Shah, 
pu EMPEROR 
a baad U. : . 
January 29, SHAMJI RAMCHANDRA GUJAR.* 


Practiee—Sentence—Enhancement, 


Enhancement of sentence is a very serious proceeding. A proposal 
to that effect must be supported by the Government Pleader under 
instructions which would enable him to put before the Court cogent 
reasons why there should be an enhancement of the sentence, 


THE accused obtained a decree in the Court of Subordinate 
. Judge at Jalgaon on the 4th April 1910, for Rs. 56. The de- 
cretal amount was ordered to be paid in annual instalments of 
Rs. 15 each, commencing from the 15th January 1911. The 
judgment-debtor paid the first two instalments on the 3oth 
January 1911 and 16th January 1912 respectively. On the 
ist April 1913, the accused applied to execute the decree for 
the whole amount. In answer to she notice issued under 
O. XXI, r. 22, the debtor appeared angpleaded payment of two 
instalments. The Subordinate Judge $k proceedings under 
s. 476 of the Criminal Procedure Code¥jod sent the case for 
trial to the Magistrate, Jalgaon. The t Magistrate con- 
victed the accused under s. 193 of the Ind kenal Code, and 
‘sentenced him to suffer rigorous imprisonme ne day and 
to pay a fine of Rs. 30. 
The Sessions Judge being of opinion that the se 
ed upon the accused was inadequate, referred the ca 
High Court, on the following grounds :— 
“J believe that it is fairly common for some money-lenders to reali 
money twice over by suppressing the fact of payments by the judgment- 
debtors, but in very few cases it is possible to bring home offences of this 


nature to the guilty person and itis absolutely necessary in the interests 
of justice to inflict some substantial and deterrent sentences in those cases 


















which are proved.” 
The reference was heard. 
P. V. Nijsure, for the accused. 
No appearance for the Crown. 


PER CuRIAM.—In this particular case the circumstances 
are such as to require elucidation by argument. There are 





* Criminal Reference No. 128 of 1913, “Judge of Khandesh. 
made by C. O. Dutt, Acting Sessions : 
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two distinct theories, one of deliberate deceit and the other of A. Or. d. 
carelessness or negligence. Seeing that there is no appearance 1914 
on behalf of the Crown to support the recommendation for. -~ 
enhancement of sentence, we do not think that we are called EmPEROR 
upon in this particular case to interfere. -` Sp 
We should like to add this comment, somewhat similar to RAmcHANDRA 
one I have made already to-day. Enhancement of sentence is —-- 
__ a very serious proceeding and where there ‘is a proposal to that 
` effect it ought, in my judgment, if it is a sound proposal, to be 
supported by the Government Pleader under instructions which 
will enable him to put before us cogent reasons why there 
~. should be an enhancement of the sentence. 





Before Mr. Justice Heaton and Mr. Justice Shah. 


EMPEROR 
v. . 914 
SHIpVAR BIRSHA.* , vy 
EMPEROR v. LORIA ZARDIA. February 19. 


Senténce—Enhancement—Practice. 


It is very widesirable to trust exclusively to-the powers of the High 
‘Court of corfecting sentences of the lower Courts where the sentences 
ought tobe deterrent, In acase of that kind, where the prosecuting 
aut ofities think that a sentence ought to be deterrent, they ought to 

a before the trying Court those circumstances on which-they roly and 
they ought to ask the trying Court to impose a sentence which will serve 
' the purpose that they think should be served, 


IN each of these cases, the accused the tindal of a Machhwa 
(boat), was convicted of selling liquor without a license and 
sentenced to pay a fine of Rs. 100 under s. 43 (i) of the 
Abkari Act. : ; 

The District Magistrate referred the,cases to the High Court 
for enhancement of sentence. 

S. S. Patkar, Government Pleader, for the Crown 

No appearance for the accused. 


PER. CURIAM.—We can deal with these two references 
together. In each case thg penalty is a fine of Rs. too and 


i a a ae a et Looe 
* Criminal! References? Nos. 106 and District Magistrate of Thana, 
107 of. 1913, made by J.-A. G, Wales, 
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EMPEROR 
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SHINVAR 
BIRSHA 


1914 


wrw 
February 12, 
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in each case the District Magistrate thinks that the penalty is 
insufficient for the offence. 

We quite agree that the penalty does appear to be insufficient. 
The offence is represented to be one that is frequently com- 
mitted and seldom discovered, or rather it is seldom that a 
conviction can be obtained against the offender. In one case, 
however, of the same kind (Reference No. 102 of 1913), we 
have made an example of the convicted person by sentencing 
him to a substantial term of imprisonment. In that case the 
fine was only Rs. 30 as against Rs. roo, in each of the present 
cases. Bearing that in mind and in the hope that the one 
case in which we have made an example will serve as a warn- 
ing, werefrain from enhancing sentences in these two cases, 

We must again call attention to a matter which in other 
cases we have mentioned already and it is this. It is very 
undesirable to trust exclusively to our powers of correcting 
sentences of the lower Courts where the sentences ought to 
be deterrent. Inacase of that kind where the prosecuting 
authorities think that a sentence ought to be deterrent, they 
ought to put before the trying Court those circumstances on 
which they rely and they ought to ask the trying Court to 
impose a sentence which will serve the purpose that they 
think should be served. If this is done, as it ought to be 
done, there will be fewer of these references to us for enhanc- 
ing sentences. ` 


N 
RÈ 


ORIGINAL CIVIL. 


Before Mr, Justice Beaman, 
ROOPCHAND RANGILDAS 


v 


HAJI HUSSEIN HAJI MAHOMED SOUDAGAR.* 


Bombay High Court Rules (Original Side), Rule 107 f—Summons, service of— 
Service through registered post—Civil Procedure Code (Act V of 1908), 
Secs, 129, 191— General Clauses Act (X of 1897), Sec. 27. 


Where a summons forwarded by registered post, under r, 107 of the 
Bombay High Court Rules (Original Side), is tendered to, and refused 


*0. C. J. Suit No. 1028 of 1913, addressed to the defendant at the 
+The rule runs as follows :— place where he is residing and sent 


Where the defendant resides within fo him by registered post, if there 
the jurisdiction of another Court in is communication by registered post 
British India, the summons. maybe between’Bombay and such placeg 
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by, the defendant, he refuses it at his own risk. Where be disputes ©, 0. J. 
the actual delivery or tender of delivery, it is a mere question of fact, 


and the onus is on him, 1914 
v 
THE facts appear set forth in the Judgment. RooProHAND 
Athavale, for the plaintiff. ae : 
~ Husssin 


BEAMAN J.—The first question to be answered is, whether 
r. 107 of the High Court Rules falls under cl. 27 of the General 
Clauses Act. Reading ss. 129 and 131 of the Code of Civil 
Procedure together, I think that that question must be ~ 
answered in the affirmative. Noting a judgment of Robert- 
son J. in Baluram Ramkissen v. Bai Pannabai()I may 
incidentally remark that in none of the cases commented on 
by that learned Judge was cl. 27 of the General Clauses Act of 
1897 referred to, for the obvious reason that it had no 
application. It could only apply to cases of the kind arising 
after 1897 and under the new Code of Civil Procedure. 

Applying that section now it is also clear that it provides 
that service shall be deemed to have been effected 
(in appropriate cases of which this is one) by the posting of 
the document in a duly prepaid and registered, &c. &c., and 
that thedate of such service shall, unless the contrary be 
proved, be deemed to be when the registered letter would in 
due course have been delivered. Thus it lies on the defendant 
in this case. to prove that it was not delivered. I think for all 
practical purposes that the point is actual delivery, and that 
the defendant may not take advantage of his own refusal te 
accept delivery when tendered. That is to say if the summons 

1 a registered cover be tendered to, and refused by, him, he 

sfuses at his own risk. Where he disputes the actual delivery 
-t tender of delivery, itis a mere question of fact, and the 
onus isonhim. Iam therefore only to consider here whether 
in fact the registered cover despatched on the 21st November 
was actually, and in fact, tendered to the defendant Anvarkhan 
on the 3rd December. 

If it was not, then there was no delivery and no service; if 
it was, then there was effected service within the meaning of 
. $ 27 of the General Clauses Act. 


(1) (1910) I. L. R, 35 Bom. 218, 
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APPELLATE CIVIL. 





` Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Batohelor , 


3914 i 
-m NARAYAN BALKRISHNA KULKARNI 


January 22. v. 


GOPAL JIV GHADI.* 


Civil Procedure Code (Act V of 1908), Secs, 2,97, Order XXVI, r, 11—Pre- 
` liminary decree—Appeal—Findings in an account suit—Final decree 
passed after completion of accounts—Practice, 


In a suit for account under the jrovisioùs of the Dekkhan Agricul» 
turiste’ Relief Act, the trial Judge investigated certain questions of fact 
in issue between the parties with reference to the amounts due in respect 
of different mortgages and different plots of land, and referred the making 
up of the final mortgage account to a Commissioner, The Commissioner 
having made his report, and neither party objecting, the trial Judge 
passed a decree, The defendant appealed against the decree ; but the 

° lower appellate Court rejected the appeal on the ground that the instruc- 
tions recorded by the Judge for the benefit of the Commissioner at the 
time of the issue of commission consegtuted a preliminary decree, 
and that no appeal having been preferred\from the same the present 
appeal was barred. The defendant having appealed :— 

Held, that there was no preliminary decree i pS p from which an` 
appeal could be preferred ; for no decree was passed upon the merits; 
but what was decided at the time of the issue of aA commission was not 
any general question of right, but merely a number ofdifferent points 


in dispute apon the merits of the case between the ne 





Krishnaji v. Maruti, (1) explained, 


SUIT for account. `A 

Gopal Jiv and others sued to redeem two mortgages datà 
zoth December 1865 and 21st December 1865, on takir 
account under the provisions of the Dekkhan Agriculturist 
Relief Act, 1879. 

The Subordinate Judge took account of the transactions 
from their commencement, and he also took an account of the 
produce of the various fields comprised by the mortgages, in 
possession of the defendants, On the 15th August 1910, the 
Judge referred the matter to a Commissioner to take accounts 
in the light of instructions given by him. The Commissioner 
did as directed, and reported that the debt was paid out of 

* First Appeal No, 138 of 1912, on appeal from the decree passed 
from the decision of V. G. Kadus- by V. N. Navaratna, Subordinate 
kar, First Class: Subordinate Judge, Judge at Devgad, in Civil Butt No, 


A P.,at Ratnagiri, in Appeal No. 84 of 1909, 
410 of 1910, dismissing-as time-barred (1) (1910) 12 Bom, L, R, 162, 
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directing him to make such examination or adjustment ;” and 
t. 12(2) provides that “the proceedings and report (if any) 
of the Commissioner shall be evidence in the suit, but where 
the Court has reason to be dissatisfied with them, it may direct 
such further inquiry as it shall think fit.” Inthe present case 
the work of the Commissioner appears merely to have been 
the ascertainment of the figures based upon the facts found 
by the Subordinate Judge, and the figures having been 
furnished by the Commissioner, and neither party objecting, 
the Court found the fact to be that the whole debt had been 
paid out of the profits of ,the mortgage-property, and passed 
the decree already referred to. 

From that decree an appeal was preferred to the First Class 
Subordinate Judge, with appellate powers, anda preliminary 
objection was taken that the appeal was time-barred, inasmuch 
as time ran from the date when the Court issued the 
commission to the Commissioner to take the account on the 
ground that the issue of a commission or the instructions 
which were recorded for the benefit of the Commissoner at the 
time of the issue of, commission constituted a preliminary 
decree within the erm s.2 of the Civil Procedure 
Code. This prelimig nition found favour with the appellate 
Court and the appa ty point jaingly dismissed, because the 
matters decided \ was acc nate Judge on the question in 

oy ecided in fact by the r5th of 
‘tions to the Commissioner, 
llate Court held the decision of 
lexpression of an adjudica- 
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with regard to the general right of the plaintiff and the general 
liability of the defendant without reference to particular 
questions of fact which might be in issue between the parties 
jn an investigation of the merits of their particular cases after 
it had been decided what law was applicable to them. In 
applying the definition of the Civil Proceduce Code of 1908, s. 
2,it will be found that in the reported cases in this Court the 
rights of the parties in regard to matters in controversy is taken 
to mean general rights such as rights in relation to status, in 
relation to jurisdiction, in relation to limitation, in relation to 
frame of the suit and in relation to liability to account, which, 
if decided, must have a general effect upon the proceedings in 
the suit and can be decided preliminary to the investigation of: 
the matters in dispute between the parties upon the merits. 

In the present case what was decided on the 15th of August 
at the time of the issue of the commission was not any géneral 
question of right, such as had been referred to, but merely a 
number of different points in dispute upon the merits’ of the 
case between the parties. The learned Judge passed no 
decree upon the merits. He ggg iting for the Commis- 
sioner to send in his calculati ould form an item in 
the evidence to be taken intdy ? wy, Wion before framing 
the decree. 

We, therefore, think that tl 
Court was in error in dismiss 
nothing in the Code which p 
it inasmuch as there was not 
meaning of s. 










there was 
bortainin 
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- ORIGINAL CIVIL. 





Before Mr. Justice Macleod, 


BAI GULBAI BEHRAMSHA D. HARVER 
v. 
BEHRAMSHA D. HARVER. 


Parsi Marriage and Divorce Act (XV of 1865), Sec. 31—Parsis—Suit for 
-7 maintenance—Suit for judicial separation—Jurisdiction—Suit for mainte- 
nance does not lic on the Original Side of the High Court. 


The High Court on its Original Side has no jurisdiction in a suit be 

tween a Parsi husband and a Parsi wife to make an order for-permanent 

\ + alimony unaccompanied by any order for judicial-separation, which lies 
y within the jurisdiction of the Parsi Chief Matrimonial Court at Bombay, 


“The facts appear set forth in the judgment, 


Wadia and Moos, for the plaintiff. 
Kangaand Davar, for the defendant. 


MACLEOD J.—The p eet itf ja Parsi married woman, has filed 
this suit for maintenan E that her husband has treated 
her with such cruelty , renderit improper that she would 
be compelled to live With him; and that, therefore, in law 
that amounts to déertion, or a failure on the part of the hus. 
band to fulfil the Meal liability entailed upon him to maintain 
his wife. The fuestion arises whether she is entitled to file a 
suit on the, riginal Side of the Court for maintenance. It 
appears Wat in England when the Ecclesiastical Courts had 
exce jurisdiction in Matrimonial matters: those Courts 
y granted maintenance oralimony when the order was coup- 
ed with a decree for what was equivalent to the present 
ecree for judicial separation. There is no record of any Ec. 
clesiastical Court having given a decree simply for main- 
tenance on the ground that the husband had failed to maintain 
his wife. The. powers of the Ecclesiastical Courts were handed 
over to the High Court in the Probate and Divorce Division 
by the Matrimonial Causes Acts, and no authority has been 
cited to me to show that the High Court, either under or apart 
from the divorce jurisdiction, has jurisdiction to pass orders for 
maintenance in a suit by a wife against her husband on the 
ground that the husband has declined to maintain his wife. 
In England the Justices have now summary powers to order 
the husband to maintain his wife if she can prove that the 
~ 5, Oy G, Jy Suit No, 105 of 1918, 
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0O. C. J. husband has deserted her, and in case the Justices refuse to 
1913 order maintenance there can be a reference to the High Court, 
~~ andit seems clear that the application would be made to the 

Bar Goreat High Court in its Probate and Divorce Jurisdiction. 
aS In the case of Parsis there is a special Act which establishes 
Banansna a special Court for the purpose of deciding matrimonial dis- 
Macleod /, putes amongst the Parsis; and though there is apparently no 
“~ provision by which a Parsi wife can apply to the Parsi Matri- 
monial Court for an order of maintenance by itself on the 
ground of desertion, she can on certain grounds claim that 
she is entitled to demand judicial separation; and on the 
Court granting a decree for judicial separation, the Court can 
order that the husband provide her with permanent alimony. 
Now, the plaintiff in this case in her plaint alleged fac 
which come within s. 31 of the Parsi Matrimonial Act, and it 
seems clear that if she can establish those facts she would’ be 
entitled in the Parsi Matrimonial Court; toa decree for’ judi- 
` cial separation. She comes to this Court to establish those 
very facts on the ground thats bound to ask for a 
judicial separation but is entitlea t from this Court on 
its Original Side an order for permanent alimony. It 
seems to me clear that this Court has ko jurisdiction ina 
suit between a Parsi husband and a-Parsi Wife to make an 
order for permanent alimony unaccompanied by any order 
for judicial separation, which admittedly by itself this 
Court has no jurisdiction to grant. 
There is no question about a denial of justice becat the 
plaintiff can file her petition in the Parsi Matrimonial Coùkt 
and there establish the very facts which she relies upon in 
her present plaint. Apparently she has some objection to 
applying for a decree for judicial separation, but as I pointed 
out, as far as I can see, in the Matrimonial Courts, both in 
England and India, this is the only way by which a wife is 
entitled to get a decree for permanent alimony. 
I may add that it appears that under the Parsi Matrimohial 
Act such questions of fact as are alleged in this case are 
questions which the Act specifically directs should be tried by 
the Parsi delegates in the Parsi Matrimonial Court, and not 
by the Judge. 
Attorneys for the plaintiff: Payne & Co. 
Attorneys for the defendant :` Ardeshir, Hormusyi, Din- 
shaw & Co. : 
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APPEAL FROM ORIGINAL CIVIL. 





Before Sir Basil Scott, Ki., Chief Justice, and Mr. Justice Batchelor. 


CHHOGMAL BALKISONDAS 1914 
U. wee 
JAINARAYAN KANATYALAL. * January 8, 


Pakka Adatia—Marwari merchanis—Transactions by Munim—Principal 
bound—Relations between Pakka Adatia and up-country constituents— 
Forward transactions—Dealing in differences--Common intention to wager, 


The defendant, a Marwari merchant, had a branch shop at Cawnpore, 
which was managed from 1897 to 1911 by asole munim who was remu- 
nerated by a six annas share in the profits of the Cawnpore business, 
The munim entered into forward contracts in the name of the defend- 
ant for the purchase or sale of silver, cotton and seeds, with the plain- 
tiffs, a firm of Marwari pakka adatias, in Bombay. No delivery was 
given or taken in any of the transactions, These forward transactions 
were entered in the Cawnpore shop books up to 1908. The defendant 
went to Cawnpore from time to time but never himself examined the 
books, In 1908, an adjustment of-accounts was arrived at which show- 
ed Rs, 81 as due to the defendant and embraced accounts of forward 
transactions entered into by the munim, From 1908 to 1913 the transac- 
tions between plaintifs and defendant related solely to Hundis ; and no 
trace of forward’ transactions was found in defendant’s Cawnpore 
books in 1910 and 1911. The munim however continued them, The 
defendant asked the plaintiffs on the 1st April 1911 to send to him - 
formation-6f any goods which might have been brought and sold through 
thom.: “The plaintiffs supplied the information ; and on the 22nd Apri 
1911 demanded Bs. 40,000 from the defendant as margin-money , on his 

forward contracts. The defendant failed to pay. The plaintiffs having 
filed a suit to recover Rs. 48,045, the defendant contended that his munim 
bad no authority from him to enter into forward transactions ; and that 
the orders given to the plaintiffs by the munim were merely in respect of 
wagering and gambling transactions and were entered into by the plain- 
tifs on that understanding. The first Court dismissed the suit on the 
second line of defence, On plaintiffs’ appeal :— 

Held, eenfirming the decree of the first Court, (1) that the transac- 
tions in suit were within the apparent authority of the munim ; 

(2) that inasmuch as the plaintiffs being pakka adatias were qua 
defendant principals, and not disinterested middlemen bringing two 
principals together, the common intention of the parties with regard to 
the settlement or completion of the transactions in dispute should be as- 
certained ; 

(8) that the evidence asa whole pointed to the common understanding 
that the parties should deal in differences and settle accordingly. 


nS 


*0, O, J, Appeal , 81 of 1918, 
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0. GC. J. The existence of the pakka adat relationship does not of itself nega- 
: ` tive the existence of an understanding between the adatia .and his 
mn constituent that no delivery should be given or taken under forward 
contracts and that only differences should be recovered, 
CHHOGMAL 
v. APPEAL from the judgment of Macleod J. reported at the 


J AINARAYAN 
B 


ombay Law Reporter, Vol. XV, p. 750, where the facts are 
set forth. 


Raikes, with Strangman (Advocate-General) and Jinnah, 
for the appellants. - 
Setalvad with Moos, for the respondent. 


Scott C. J.—This is an appeal froma decree of Mr. Justice | 
Macleod dismissing a suit brought by the plaintiffs, who ay l 
on business as Shroffs, Pakka Adatyas and commissi 
agents in Bombay, to recover Rs. 48,045-15 asa balance /of 
account payable-by the defendant on transactions in which 
the plaintiffs acted as the defendant’s Pakka Adatyas. The 

* balance appearing against the defendant is attributable to 
losses on forward contracts for the sale,or purchase of silver, 
Bengal cotton, Broach cotton and Jinséed. All these losses 
occurred on contracts under which’ infact no delivery was 
given or taken and all the contracts werà entered into with 
the plaintiffs by Mangalchand, the Munim bf the defendant’s 
Cawnpore branch. The defendant disputes he authority of 
Mangalchand to enter into forward contracts on his behalf and 
upon this contention arises the first point in the appeal. 

Mangalchand was the sole Munim of the defenda 
Cawnpore from 1897 to 1911, his remuneration being a re 
of six annas in the profits of the Cawnpore business. 

' There is no doubt that it is common for Marwari firms in 
the mofussil and their Marwari Adatyas in Bombay to enter 
into forward contracts for the purchase or sale of silver, cotton ~ 
and seeds. The evidence of Jwaladas shows that the 
defendant’s Cawnpore books record forward transactions of 
this déscription in 1958 (1900-01), 1959 (1901-02), 1962 
(1905-06), and 1964 (1907-08). The books for 1961 and 1963 
were not forthcoming at the time of Jwaladas’ investigation 
and they have not been produced i in this Court. The evidence 

establishes that the defendant visited Cawnpore from time to 
time but never himself examined the books. Business 
relations between the plaintiff and-the defendant’s Cawnpore 
branch went on from rgor to 1911 and it is not disputed that 
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an adjustment arrived at in 1908 when Rs. 81 was found due O. C. J. 
to the defendant embraced accounts of forward transactiong 1914 


entered into by Mangalchand in the name of the defendant, ~~ 
It is, however, the fact that between 1908 and 1910 the Cuwocman 
transactions between the plaintiffs and the defendant’s Cawn. v. 


JAINARAYAN 


pore firm related solely to hundies and that of the forward 
transactions entered into in 1910 and 1911 no traceis to be Scott C. J. 
found in the defendant’s Cawnpore books. It is probable that 
Mangalchand did not wish the defendant to know of the for- 

ward contracts he was entering into during that period with 

the plaintiffs but it is not contended that the latter received 

any intimation that Mangalchand’s apparent authority to 

enter into forward contracts had ever been revoked. On the 

` ‘ast of April 1911 the defendant writes to the plaintiffs: “ Aft e 
aving copied our account up to this day please write u 
information about any goods which may have been bought 
and sold through you.” This information was supplied at 
once but it is not till after the 22nd of April when the plaintiffs’ ° 
solicitors wrote that at least, Rs. 40,000 would be required as 
margin on the forward transactions that the defendant by his 
pleader’s letter of We sth May informed the plaintiffs’ soli- 
citors that Mangalchand had no authority to enter into for- 
ward transactions. 

Judge was therefore right in holding the trans 
suit were within the apparent authority of Man- 
galchapd and we agree with him in thinking that if the transac- 
tions had resulted ina profit to the defendant the defence 
hat Mangalchand had exceeded his authority would not have 
been put forward. 

The defendant has, however, a second line of defence 
based on s. 30 of the Contract Act on which he has succeeded 
in the lower Court. He pleads that all the orders 
given to the plaintiffs by Mangalchand to enter into forward 
transactions were in respect of wagering and gambling trans_ 
actions and were entered into by the plaintiffs on that under- 

- standing. He also denies that the plaintiffs acted as Pakka 
Adatyas. The denial on the one side and the assertion 
on the other of the plaintiffs’ employment as Pakka Adatyas 
were probably made with a view to support the respective 
cases of wager and no wager but for the reasons given 
by this Court in Bhagvandas v. Burjorji (1) we are of 

o (1) (1912) 15 Bom, L. R. 85. os Se 






actions i 
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0. ©. J. opinion that the existence of the Pakka Adat relationship 
i914 does not of itself negative the existence of an} understanding 
~~ between the Adatya and his constituent that no delivery should 

Cuxogmat be given or taken under forward contracts and that only 
J v. differences should be recovered. 
AINARAYAN PRSE i 
Sia The plaintiffs’ accounts show that the defendant was 
Scott C. J. charged the usual Pakka Adat commission of six annas and 
four annas for brokerage. The plaintiffs’ journal entries which 
have been putin, namely Exts. 25 and 32, relating to the 1000 
tons of linseed and the 200 tons of rape-seed for the April-May 
Vaida of r911, show that the plaintiffs regarded the transactions , 
as being on the defendant’s gharu or private account while — 
the Soda Vahi entry (Ex. 19) shows that of 300 bales of Broach 
cotton sold on the defendant’s account for the Vaida of March 
1911 two hundred were taken by the plaintiffs on their own 
private account. The plaintiffs’ Gumasta Ramkisson deposes 
that the 800 bales of Broach cotton for the March Vaida on 
‘which the defendant is debited with a loss of Rs. 13,225 was 
part of 2600 bales bought and sold by the plaintiffs for the 
March Vaida of which a considerable proportion was taken on 
plaintiffs’ gharu or private account. “@ 
This is all consistent with the plaintiffs’ contention that they 
were Pakka Adatyas of the defendant transacting business 
upon the terms of the Bombay custom describe Á Bhagwandas 
v. Kanji) but it follows that gua the defendan they were 
principals and not disinterested middlemen bringing two 
principals together. The question then which we fave to 
decide is what on the evidence was the common intention\of 
the parties with regard. to the settlement or completion o 
the transactions referred to in the account annexed t 


the plaint. 
The evidence of Mangalchand as to the manner in which 
these transactions were carried out is as follows :~- 


«u Such transactions were made in this way. The rates were out some twelve 
months prior to the due date : then the Bombay and Calcutta people used to 
inform their customers about the rates of different commodities: whoever 
found the rate to become cheap in future would sell and whoever considered 
the rate to become high infuture would purchase. If at any time after this 
Sowda before the due date the purchaser found the transaction profitable he 
would resell by a telegram, otherwise on the due date the losses and profits 
used to be settled according to the rates. No delivery used to be given or 
taken on the due dates by the seller or purchaser respectively, As long as 









(2) (1905) 7 Bom, L, R. 611, 
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T dealt in such transactions I neither gave nor took any delivery of anything O. C. J. 
gold or purchased. There takes -place no delivery at Bombay and so 

I never contemplated to take or give delivery of goods, Chhogmal Bal- 1914 
krishna’s shop is at Bombay. I made Satta transactions with the said firm vr. 


and once or twice I sent ready goods also for sale, I made the same kind of Onnoaua - 
Satta transactions with Chhogmal Balkrishna as I have mentioned above v. 
JAINARAYAN 


with Madon and other Adatias of Bombay. In this case too no deliveries ne) 
were contemplated or made.” Scott C. J. 


The evidence of Ramkissen, the plaintiffs’ Gumasta, strongly 
supports the defendant’s contention that under the forward 
contracts in question no deliveries were contemplated. That 
the contracts in respect of 60 chests of silver were purely by 
way of wager was admitted by plaintiff's counsel before Ram- 

M kissen’s cross-examination had begun. These contracts were 
made upon an order from defendant by wire on the 23rd July 
r910 to sell 60 silver and on the 7th October 1910 to buy 50 
silver. The contracts for all the other commodities were 
effected by wire in the same way. The wire of the 7th Octo- 
per gio relating both to silver and to Bengal cotton may be ° 
quoted as an example: “ Sell 50 silver Aso and 22 January; 

- reply.” The telograngg incite orders for sale: and purchase 
of 800 bales of Broach cotton, a commodity not produced 
in the Cawnpore District. Besides these 6000 more bales of 
this cotton were bought or sold by the plaintiffs for the 
Vaida of March 1911 butno delivery was given or taken. 

Coming-iow to commodities produced in the district in 
o is situate, the defendant gave telegraphic 
instfuctions to the plaintiffs to sell 200 bales of Bengal cotton 

jon the 7th October 1910 for the January Vaida and on the 
24th of January 1911 to sell the same amount for that Vaida. , 
The plaintiffs in fact received no Bengal cotton from any constitu- 
ents in 1966-67 oF 1967-68 but they contracted for the sale or 
purchase of 2700 bales upon which differences were paid or 
received. 

Taking next linseed, another commodity produced in the 
Cawnpore district, the defendant gave instructions for the 
sale and purchase of 300 tons for the September Vaida. The 
transaction was settled by striking differences. The plaintiffs’ 
linseed transactions for that Vaida were for 425 tons all ot 
which were settled by payment of differences. 

For the May Vaida the defendant-instructed the plaintiffs 
by telegram to buy 1000 tohs of linseed in all and to sell 200 
but none was delivered or received. For that Vaida the plain- 


R 28 
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O. 0. J. tiffs’ linseed transactions amounted to 3850 tons but there 

1914 Were no deliveries, except 25 tons toa Bombay Marwari 

-“~ named Sadashiv Gamibitchand some time after the defendant’s 
OnHOGMAL repudiation of liability. 

The mode in which the plaintiffs executed the defendant’s 
orders was that employed in executing the orders of all other 
Marwari constituents on forward contracts. They took for 
themselves on gharu or personal account such orders as they 
wished to reserve and passed on the others to other Bombay 
Marwaris -through brokers (the modus operandi is well 
illustrated by the learned Judge in his detailed account of the 
defendant’s linseed contracts for the September Vaida). These 
Bombay Marwaris are a small body who, as the evidence of 
the invariable payment of differences suggests, almost certain- 
ly contract with a thorough understanding that no deliveries 
shall be-called for or given. They only number 20 out of the 
plaintiffs’ 300 constituents. The subsidiary contracts or Kaba- 
* Jas are only accepted by the plaintiffs from Marwaris. There 

is no evidence that any of the Marwaris with whom the plain- 
tiffs deal require produce for export. The plaintiffs’ Gumasta ad- 
mits (1) that in 1966-67 or 1967-68 the plaintiffs did not deliver 
any Broach cotton for cash; (2) that during those years no 
constituents sent them Bengal cotton; and (X) that at the May 
Vaida of 1911 although it might have been profitable to buy 
ready linseed to fulfill forward contracts this was aS done in 
any case. 

The first two of these admissions do not ME apply 
to the business of sale on commission of tangible produce ; K 

the plaintiffs’ Gumasta says:— 

ʻ I can tell you from the books how much cotton, linseed and rapeseed was 
delivered for the last three years. The quantities delivered will appear in 
the weighment book. We receive ready goods for sale on commission from 
our constituents’ cotton, linseed, and rapeseed, We receive linseed by the 
bag of two and a half Bengal maunds. We getfrom 4000 to ‘coo bags a 
year, Last year we got 10,060 bales of cotton for sale on commission, We 
also received rapeseed for sale on commission, The figures will appear in 
the weighment books.” 

This business of sale of ready goods is a commission agency 
business the records of which are kept in a book which has no 
relation to the Vaida or forward business in which the.defend- 
ant’s losses were incurred. 

Much reliance has, however, been placed upon certain letters 
which passed between the plaintiffs and Mangalchand- from 


JATNARAYAN 


Scott U. J. 


— 
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which the Court is asked,to infer that Mangalchand intended 0 C. J. 
and the plaintiffs expected the linseed contracts for the Vaida of 4914 
May r911 to be fulfilled by the delivery of linseed. And if =~ 
this inference were accepted the conclusion would be sug- Cuzocma 
gested that the evidence as a whole does not negative the ve 
possibility of deliveries under the other forward contracts” 47*4R4TAs 
initiated by Mangalchand, even for other commodities such Scott C. J. 
as Bengal and Broach cotton In discussing the passages in 7 
the correspondence which are relied on it is important to bear 
in mind that the time for fulfilment of forward linseed con- 
tracts for the May Vaida in Bombay is from the 15th to the 
gist of May. 

On the 3rd of January 1911 (Ex. 65) the plaintiffs wrote :— 


“ Orders for many Sodas (transactions) in silver are received from you 
by other people. No (orders are received) by me, What is the reason 
thereof? It does not become you to act in this way.” 


Mangalchand replied by Ex. N. :— 


“ You write to say that we do not send to your firm orders (for) business 
and that wesend-the same to some other firm. Tt is all right. We have not 
sent orders(for business) to any-body. Further, please write and let us know 
how you-came to know that and to whom we have sent orders (for business). 
(As to) whatever work has been sent in these days tho same has all been sent 
to your firm and not-to any other place fi, e. firm), Ready goods have been 
more or less sent, Fhe same have been sent to Tilokchand Mamraj. Goods 
used to be senti(to him) even formerly. Now a days we do not venture to buy 
or sell any find of goods. When we think proper we shall send orders (for 
ae you, Please write and let us know when Pakka information about 
lingSed will be received. Please write about the tendency of silver market, 
ere rain has fallen all over the four directions. Owing to the fall of rain the 
crops will be still better. Please note this. The Sth of Pos Sood in (the 
Samvat year) 1967 (Sth January 1911)” 






This letter can hardly refer to forward contracts of produce 
for the defendant had in December given the plaintiffs orders 
for the forward purchase of 500 bales of Broach cotton and for 
the forward sale of 400 tons of linseed and 200 tons of rapeseed 
(See Ex. F.). Mangalchand says that ‘now a days they do 
not venture to buy or sell any kind of goods,’ which might 
intimate to the plaintiffs, if intimation were needed, that 
deliveries need not be expected under the forward contracts. 
The ready goods sent to Tilokchand Mamraj were 100 tons of 
poppyseed sent for sale on commission. They were sold to 
an export firm on railway teceipts as soon asit was known 
the goods were on the way. The request for Pakka information 
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about linseed was'not apparently made for the purpose of the 
forward contracts for on 7th of January before a reply was 
received a telegraphic order to sell 200 tons of linseed at 12°3 
was sent to the plaintiffs (see Ex. F). 

On the 8th January Mangalchand wrote Ex. O, in which 
after referring to the forward sale on the previous day of 200 
tons of linseed he says :— 

“ We think that all the commodities will fall (in price) after five sien seven 
days. The crops in this district are very abundant, On arrival of the goods 
appertaining to the crops the market will go , down considerably: Further, 
everything is under the control of Thakurji. Shall we send ready goods to 
you? If you can exert yourself in selling the same please write (to us). 
Samvat 1967.” 


On the 9th Mangalchand writes (Ex. P) :— 


“You have written to say that you have sold cotton and linseed, We have 
brought the same to account as written by you and have already sent a chithi 
(i. e. lotter) The same must have reached (you) By what time will the 
Pakka report about linseed and that of Indian and American (cotton) come? 
Please write positively (about the same ), With regard to the produce of 
linseed in India it is conjectured that it will be four times more than that of 
the last year. Further, itis in the hands of Thakorji, Ready goods will 
begin to arrive within one month when Bazar willjgo down positively, The 
Bazar will surely not be so (brisk).” i 

On the 2oth January the plaintiffs complain (Ex. 67):— 

“u Further you send orders on Bhai Bhikamchand Balisandas for many 
Sodas (transactions) in silver.” 

To which Mangalchand replies on the 22nd (Ex. Q 

u You write that our orders for silver business are received at Bhi or 
chand Balkisson’s: How do you write this way? We have never had a dg 


occasion even for correspondence with them, nor are they our commission 
agents. Further no body has in these days orders for silver business. We 


shall send the orders to you.” 
On the 21st January (Ex.S) the plaintiffs sent an account 
of transactions for the year 1966 showing Rs. 1194 due to the 


defendant. 

On the 28th January (Ex. 68) they wrote :— 

“ Moneys have not been received from you. Do you be good enough 
therefore to send the same.” 

To this demand Mangalchand takes exception in Ex. T on 
the 8th February as no moneys were due by him on the 
account and.if money is wanted to meet losses on the Bengal 
cotton contracts particulars should be sent. He then Bares 


as follows :— 
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“We shall remit the moneys in respect of the loss twenty days before the 
month in which the due date is to fall. Do you please rest assured. We 
shall of course send linseed to you. At Jamnapur the produce of linseed is 
very large. Our man will go to attend to the purchases. Ready linseed 
will be sent. Please rest satisfied, Further, we have written to the linseed 
merchants, Those people will send all the goods. Further, please be 
writting about the tendency (of the market) as to silver. Please send a 
letter containing full particulars. Please write about-business, if any. We 

_ shall send to you ready linseed entirely. Further, our instructions for the 
purchase of lai (i. e. a kind of seed) have been sent to all places, The lai 
received at present is of inferior quality. Dry goods will be received in ten 
days’ time, when purchases will be commenced, and lai will be sent to your 
place. Please note that. Please send a letter containing full particulars.” 


The promise to remit moneys is very vague. It can hardly 
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refer to the loss on the Bengal cotton contracts the Vaida for ` 
which had expired. It was apparently intended as a comfort- - 


ing assurance that the defendant would fulfil his engagements, 


The references to ready linseed have been much relied on by 
the plaintiffs’ counsel as showing an intention to deliver every 
thing that was due on the linseed contracts. At this time, 
however, the buyer could not be forced to take delivery under 
a contract for the May Vaida; nor at any date before the rsth 
of May. The refergMMBs to all the linseed may be reasonably 
explained as mea that all that might be proteht in by 
merchants would be “consigned to the plaintiffs ‘ready,’ i.e. 
for sale on corhmission. 


On the-sth February the plaintiffs wrote ( Ex. B in appeal) 
ote linseed market was entirely upwards (Ze?) and people 







expected it to go to Rs. 15. 

On the roth February Mangalchand writes (Ex. V):— 

“ We shall send all the linseed ready ; on the arrival of linseed the market 
will go down considerably.” 

He seems here to propose to send all the ready linseed 
available in order to depress the market which was going 
against him for the Vaida contracts. 

To the same effect is Mangalchand’s letter (Ex. W) of the 
I 3th February :— 

“ We think that immediatley after consignment of the goods appertaining 
to the crops there will be a considerable fall. We shall purchase as much 
as we possibly can. There is still fifteen or twenty days for the arrival of 
new goods.” 

On the 16th February Mangalchand writes (Ex. X) acknow- 
-ledging receipt of the account sent by the plaintiffs (showing 

-a loss of over Rs. 7000) in respect of the January Vaidą and 


222 THE BOMBAY LAW REPORTER. . [ VOL. XVI. 


O. C.J. promising to bring the items to account. He then says he 
4914 Will begin purchasing linseed in twenty days. 
-~ On the zoth February (Ex. Y) he writes :— 

Ç HHOGMAL 


v. 
-JAINARAYAN 


“Purchases of ready goods have commenced, We shall send you the 
railway receipts in respect of linseed and lai in the course of ten-fifteen 
days. Please consider the same to be as good as received,” 


Scott C.J. On the 25th February (Ex. Z) he writes:— 


“The linseed market will again go down, When the Jamnapur linseed 
arrives (the market) will go down at once. Thakorji (God) willing it will 
arrive within fifteen days.” 


On the gth of March (Ex. A) he writes :— 


“ Further, we are going to send a man to you with whom we shall also send 
the railway receipt in respect of the ready goods, Please exert yourself in 
transacting the business, Please be writing the rates of ready lai-.and lin 
seed, The man will reach (you) in five to seven days. Please transact the 
business of the ready goods with profit. We shall send the same in large 
quantities. Please rest assured.’ 


The reply of the r2th March (Ex."70) shows that the plain- 
tiffs understood this to mean that Mangalchand was sending a 
man with ready linseed which the plaintiffs were to sell pro- 
fitably: mot to deliver or to hold a; t forward contracts 
already made. 

The plaintiffs’ next letter Ex. 71 of the 
in reply to a telegram from Mangalchand of th 
ing them to buy 300 bales of Broach cotton, “Chis would 
close his Broach cotton transactions the Vaida which 
began on the r5th. These Broach transactions had Wọne 
against him and showed a loss of Rs. 13,000 which made hi 
a debtor to the plaintiffs in Rs. 12,000. The plaintiffs then‘— 
show anxiety that the settling contract should be acknowledged. 

They write :— 

u Having entered into a Soda (transaction )as mentioned above, I, wrote 
intelligence (with regard to the same) by wire. Do you be good enough to 
write acknowledging receipt (of the telegram), Do you be good enough to 
write and send intelligence about your having made a note of the Soda 
(transaction), Further, the market for linseed is steady -(powga), The tend- 
ency is up (teji). You wrote that you would send ready goods, but the same 
have not been sent. Therefore (to) be good enough to write information 
(samachar) about squaring up the Soda.” 

It is upon the last sentence in the above extract that the 

` plaintiffs have placed their chjef reliance in this appeal. 
Assuming it is said that the promises to send all the ready 
.linseed, or all the linseed ready, mean that the linseed would 








hof March was 
16th instruct- 


jae: 


‘contracts of sale the result of not sending the ready linseed is 


‘argument breaks down. The promise was to ‘bear’ the market 


[VOL. XVI. THE BOMBAY LAW REPORTER. 223. 


be sent to be delivered against the outstanding forward O. O, J. 
; i 1913 
that the linseed contract must be settled in another manner. OW 
‘To’ (therefore), they say, introduces the consequence of the Camoewar 
failure to send ready linseed. v, 
N . JAINARAYAN 
It appears to us for the reasons already indicated in our" 2-7 
comments on the correspondence, that the first step in this Scott C. J. 
with large consignments of ready linseed for sale on commission- 
not to fulfil the outstanding contracts by premature deliveries. 
Mangalchand’s failure to perform this promise may, when taken 


` in connection with the present loss on Broach cotton, have 
caused the plaintiffs to press Mangalchand to settle the forward 


contracts still outstanding. We are, however, by no means 
satisfied that this is the true purport of the last sentence. It 
is, we think, more probably a Marwari iteration of what has 
gone before concerning the closing Broach contract. An 
instan-e of the custom of iteration and reiteration will be 
founa in another much discussed letter Ex. T which closes by 
asking for the third fime for a letter containing particulars 
although the request has no connection with that part of the 


letter which immeg@ely precedes it. 
Speaking cous the correspondence of Mangalchand only 
indicates a d@ire to keep the plaintiffs in good humour by 
promises witich he had no intention of performing, while Ex. 
71 will fot support the edifice of inference which the appellant's 
counsel would have us build upon it. 


-~ We are of opinion for the above reasons that the learned 


„Judge was right in his conclusions, We are unable, however, to 


agree that the defendant who successfully pleaded a lawful 
defence was not entitled to his costs. We affirm the decree 
in so far as it dismisses the plaintiffs’ suit ; but vary it by ordering 
that the plaintiffs do pay the defendant’s costs. The plaintiffs 
must also pay the defendant’s costs of the appeal. 


Decree varied. 
Attorneys for the appellants: Madhowji, Kamdar and 
Chhotubhai. 


Attorneys for the respondents: Malvi, Hiralal, Mody & 
Ranchhoddas, 
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Before Mr, Justice Macleod. 


1914 ° MANGALDAS N. MOTIVALLA 


yw 
February ‘3e 


v. 
ABDUL RAZAK HAJI SULAIMAN ABDUL WAHED. * 


Cuichi Memons—Inheritance and succession—Joint family property rule does 
not apply to Cutcht Memons--Son does not by birth acquire interest in 
property inherited by futher. 


The Hindu law of joint family property is not applicable to ‘Cutchi 
Memons, Hence, the son of a Cutchi Memon does not acquire by birth / 


an interest in property inherited by his father by the law of inheri 
ance and succession, 


SuIT for specific performance. 

Abdul Razak (defendant No. 1) was a member of.a Cutchi 
Memon family, which consisted of his father Haji Sulaiman, 
his uncle Abdulla,.three sons of a deceased uncle Essaji and 
one son of a déceased uncle Ahmed, The members of the 
family appear from the genealogical tree bet out in the Juag 


ment. 
Mangaldas (plaintiff No. 1) filed Suis OS. 404 ap IQII 
and 707 of 1912, and obtained decrees for Wg. 21400 odd 


against the defendant No.1. Homi (plaintiff No. 2) also 
obtained a decree against defendant No. 1 for Rs. 3036 in Suit 
No. 719 of 1912. S 

Both plaintiffs applied to execute their decrees and got 

defendant No. 1 arrested on the 4th January 1913. The latter, 

. then proposed that he would execute a legal ‘first mortgage 
of all his share, right, title and interest in the ancestral proper- 
ty belonging to the family, of which he was a member, on con- 
dition of the plaintiffs agreeing to release him from the arrest. 
He executed an agreement to this effect the same day. __ 

- On the gth January 1913, the first defendant was requested 
to approve ;the draft mortgage -that had been prepared by 
the solicitors of the plaintiffs. He replied on the ith idem, 
saying that he had signed the agreement under threats, coerci- 
on, undue influence and pressure, and while he was under the 
influence of liquor. 

- The plaintiffs then filed this suit to enforce specific perform- 
ance of the agreement by the first defendant. 


* 0, O. J. Suit No, 240 of 1913, 
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The first defendant having filed his schedule in the Insolven- 0. C. J. 
cy Court, the Official Assignee was brought on the record as 1914 
defendant No. 2. -~ 

It was contended by the first defendant that he had no in- MANcALDasS 
terest or share in the joint family property capable of being ere 
transferred by way of mortgage. He further contended that RAZAK 
he was enticed into drink by the two plaintiffs and was made = 
to execute the agreement when he was under the influence of 
liquor and unable to understand what was happening. He 
was made to execute the writing by coercion, fraud and undue 
influence and under circumstances of pressure preventing the 
first defendant from being a free agerit. 


`` Raikes, with Strangman (Advocate General) and Inverarity, 
for the plaintiffs. 


Setalvad, with Jinnah, for the defendants. 


MAcLEop J..--The first plaintiff obtained decrees for large ` 
amounts in two Suits, Nos. 404 of 1911 and 707 of 1912, filed 
against one Abdul Razak Hajf Sulaiman. The second plaintiff 
obtained a decrée against the same person in Suit No. 719 
of 1912. Warrants for the arrest of Abdul Razak were issued in 
execution of t id decrees, and on the 4th January 1913 he 
was arresteg@py the Sheriff’s bailiff. Itis alleged that Abdul 
Razak 4 proposed that he would execute a legal first 
morgage of all his share, right, title and interest in the 
axcestral properties belonging to the joint Cutchi Memon 
amily of which he was a member as a condition for the plaintiffs 
agreeing to rae him from arrest. 


Accordingly Abdul Razak signed an agreement under- 
taking to execute such a legal mortgage. On the 9th January 
a draft mortgage was sent to Abdul Razak for approval but 
Abdul Razak then alleged that he signed the agreement under 
threats, coercion, undue influence and pressure while he was 
under the influence of liquor. 








The plaintiffs thereupon filed this suit on the roth March 
against Abdul Razak praying for specific performance of the 
agreement of the 4th January. 

Thereafter Abdul Razak filed his petition in insolvency 
and the Official Assignee was added as the 2nd defendant on 
the 5th July 1913. When the plaint was amended no relie 
was asked for against him. 

R 39 
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The rst defendant filed his written statement on the 8th 
September 1913. He denied that he had any share or interest 
in any ancestral properties which was at present capable of 
being transferred by way of mortgage, sale, or otherwise. He 
contended that the two writings signed by him on the 4th 
January were not binding on himas he was made to execute 
them by coercion, fraud and undue influence. 

The 2nd defendant filed his written statement on the 18th 
September. He did not admit that the rst defendant had a share 
in certain ancestral properties as alleged. In the alternative 
he contended that if the 1st defendant hada share the agree- 
ment signed by him was not binding either on the 1st defend. 
ant or on himself. I allowed the plaintiff to amend the plaint 
so as to claim relief against the 2nd defendant also. f 

The first issue raised was whether the 1st defendant had 
any present interest in the properties referred to in para 1 ot 


. the plaint capable of being transferred. I determined to take 


. Abdul Wahed had seven sons of whom Sulaiman was 


evidence and hear arguments on this issue in order to decide it 
before going on to the further issue, whether the agreement 
was binding on the rst defendant. and whether specific per. 
formance could be decreed. 

One Ebrahim, a Cutchi Memon, died 
ing four sons Ludha, Abdul Wahed, Os and Noor 
Mahomed. They started the business of Luda Ebrahim 
& Co. in partnership.. Ludha and Osman died witho 









ears ago leav- 


eldest. Noor Mahomed had two sons, Essac and Oomer, and 
daughter. Oomerhad two sons Abdul Sattar and Dawood. 


In 1909 Abdul Sattar, then the only surviving male member ' 


of Noor Mahomed’s branch, filed a Suit, No. 86 of 1909, against 
the members of the branch of Abdul Wahed seeking for 
partition of what was called the ‘joint family property’. On 
the’ 13th April 1909 a consent decree was passed in that suit 
whereby it was decreed that the plaintiff should take the 
properties moveable and immoveable described in Schedule 
A to the decree in full satisfaction of his share in the joint 
family property and business, the decree to operate as a 
partition of the joint family property and business between 
the plaintiff and the defendants. 

At that time Sulaiman had four sons and one daughter, all 
minors, the eldest son being Abdul Razak, the present rst 
defendant, 
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The proposition laid down by Mr. Inverarity for the plain- 
tiffs was as follows:— 

The son of a Cutchi Memon takes a vested interest by 
birth in ancestral property in the hands of his father. 

He relies for that proposition on decisions of this Court to 
the effect that Cutchi Memons in all matters of inheritance 
and succession are governed by Hindu law. 

These decisions have recently been exhaustively reviewed by 
Beaman J. in Jan Mahomed v. Datu Jaffar. The parties to 
that suit were Khojas, but it seems to be generally considered 
that all decisions on this vexed question relating to Khojas 
are equally applicable to Cutchi Memons and vice versa. 

I entirely agree with the conclusions arrived at by Beaman 
J. that “Where Mahomedans are concerned, the invariable and 
general presumption is that they are governed by the Mahome- 
dan law and usage. It lies on a party setting up a custom in 
derogation of that law to prove it strictly. But in- matters of 
simple succession and inheritance it is to be taken as established 
that succession and inheritance, among Khojas and Memons 
are governed by the Hindu law as applied to separate and self- ` 
acquired property.” 

Westropp C. J. in In re Haji IsmailMaji Abdula (a) said:— 

" We know of no difference between Cutchi Memons 
medans, except that in one point connected with successio 
Sir E, Perry’s satisfaction that they observed a Hindu usage whigh is not in 
accordance with Mahomedan law.... Under these circumstances we mist hold 
them to be Mahomedans to whom Mahomedan law is to be applied, except 
when an ancient and invariable special custom to the contrary is established X’ 

That decision was given in 1880 and I think I am t 
tight in saying that up to this day no other Hindu 
custom or usage has been proved by evidence as having 
been invariably observed by Cutchi Memons from ancient time, 
and it seems indisputable that, without such proof, it is not 
within the power of this Court to impose upon any sect of 
Mahomedans a Hindu usage or a rule of Hindu law. There 
is little doubt that the legal profession is firmly convinced that 
Khojas and Cutchi.Memons are to all intents and purposes 
Hindus, governed by the Hindu law of the joint family, of will, 
of inheritance and succession. But the foundation for that 
conviction rests on a few obiter dicta in reported cases 
which, as Beaman J. has shown, do not rest on evidence or 
on any logical basis. 


(1) (1913) 15 Bom. L. R. 1044. (2) 880) L L, R. 6 Bom, 452, 460, 
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If a Cutchi Memon dies intestate leaving sons and daughters, O. 0. J. 
only his sons take shares in his estate, the daughters being 4944 
entitled to maintenance instead of to a share as under =~ 
Malomedan law. Starting with that simple undisputed MANGALDAS 
proposition I am asked to hold that the sons would take as 
joint tenants as if they were Hindus, that the property in their 
hands would be ancestral, and that their sons would acquire _ — 
from birth an interest in such ancestral property. eog qs 

The argument is asfollows:—It has been proved that there is 
a custom amongst Cutchi Memons that daughters are excluded 
from inheriting to the estate of their father dying intestate. 
According to Hindu law daughters do not take a share in their 

father’s estate, therefore Cutchi Memons are governed by 
Hindu law in all questions of inheritance and succession. 

Accepting that for the moment as a sound conclusion, which 
in any event must be confined to intestate succession, the 
argument proceeds. Hindu brothers inheriting their father’s . 
estate take as joint tenants. If they have sons, those sons 
acquire an interest at the same time, if they are born afterwards 
they acquire an interest by bi¢th. Therefore whether such an 
afterborn son acquires an_ifiterest by birth in the joint family 
property is a question ofinheritance. But Cutchi Memons are 
-governed by Haah ‘law in question of inheritance. Therefore 
a Cutchi Memon acquires by birth an interest in property 


GA 
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only now concerned with sons born after the inheritance 

fallen in. It seems obvious that such sons under Hindu 

aw acquire an interest in the inherited property not by the 

law of inheritance but by the law of the joint family.. For the 
distinction between co-parcenership and inheritance,see Francis 
Ghosal v. Gabri Ghosal()). 

The law of inheritance and succession can only be applied 
to property which devolves on the death of the owner to the 
persons entitled to succeed under that law. There is no such 
thing under the Mitakshara as inheritance and succession to 
joint family property. Such property is held by the family 
as a whole until partition. Members of the family pass away, 
new members are born, the property remains the property of 
those members of the family who are alive at any particular 
moment. It is only when property ceases to be joint that 

- the necessity arises for rules of inheritance and succession, 
In other words the rules of inheritance and succession’ under 


peara 





(1) (1906) L, L. R, 31 Bom, 255, 8 Bom, L, R. 77o. 
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_ 0.0.5. Hindu law apply only to separate or self-acquired property:: 
1914 The notions of joint family, joint family property, joint family 
~~ business, are utterly unknown to Mahomedan law. To conclude, 

Manaaupas therefore, that because Cutchi Memons have retained the rules 
v. of Hindu law relating to inheritance and succession which can 
only be applied to separate property they have also retained 

— thelaw ofthe joint family with all its far reaching conse- 

Macleod J. quences is absolutely illogical. In this case it is not suggested 

that Ebrahim left any property. His four sons are referred to in 
the plaint in Suit No. 86 of 1909 as the founders of the business 
of Ludha Ebrahim & Co. Nothing is said about their hav- 
ing inherited any property from Ebrahim. Butif they had 
it would not make any difference. They were, therefore, 
partners in that business in equal shares. The shares of the 
two sons who died without issue devolved on Abdul Wahed and 
Noor Mahomed or their issue, not by survivorship but by inhe- 
titance. To call the assets of the firm joint family property (see 
para 2 of the plaint in Suit No. 86 of 1909) was begging the ques- 
tion. Strictly speaking the suit should have beena suit for the ad- 
ministration of the estates of Abdul Wahed and Noor Mahomed 
when the same result .would have followed, one-half of the 
assets going to Abdul Sattar and the-other half to the sons of 
Abdul Wahed subject to the claims of femialgggto maintenance 
and marriage expenses. Sulaiman and his browexs would then 
have held as tenants in common and there woul 
no question whether their issue acquired an interes in the 
assets by birth. 

In Mahomed Sidich v. Haji Ahmed) it was decided b 
Scott J. that a Cutchi Memon had no power to dispose of 
ancestral family property by will. IfI am correct in thinking 
that it has never. been proved that Cutchi Memons have 
retained from ancient time the distinction recognized by Hindu 
law between ancestral and self acquired property it must follow 
that the decision cannot be accepted as an authority. In that 
case it was argued by ‘Mr. Inverarity, as it has been argued by 
Mr. Setalvad before me, that the rule of Hindu law whereby a 
son acquires an interest in the joint family property by birth is 
not a rule of inheritance and succession. I find from, the 
original notes that the learned Judge has underlined his note 
of the argument which was taken down in extenso. I can find 
no answer to it, though I can sympathise with Mr. Inverarity, 


(1) (1885) I. L. R. 1o Bom, 1, 
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who failed to convince the learned Judge that that argument A. O. J. 
was'sound, for finding the Court against him now when trying 3914 
to support that decision. -~ 

I have already declined to follow it in a recent case in which MANGALDAS 
it was contended that Khojas were governed by the Hindu F o ; 
law of wills. I held that Khojas were in the matter of wills Razax 
governed by Mahomedan law unless a custom to the contrary — —— 
had been proved, and I pointed out that in all the cases then Macleod J. 
cited to me, which have now been so exhaustively analysed by 
Beaman J., no trace could be found of the proof of any such 
custom. 

I have been referred to passages in Broom’s Legal Maxims 
(7th Edn.) on the judicial rule stare decisis. The learned author 
remarks at p. 119 :— 

‘* Our common law system, as remarked by a learned Judge, consists inthe 
applying to new combinations of circumstances those rules of law which we 
derive from legal principles and judicia precedents; and for the sake 
of attaining uniformity, consistency,.and certainty, we must apply those 
rules, where they are not plainly unreasonable and inconvenient, to all cages 
which arise, and we are not at liberty to reject them, and to abandon al] 
analogy to them, in those to which*they have not yet been judicially 
applied, because we think that the rules are not as convenient and reason. 
able as we ourselves could have devised.’’ 


Those remarks were intended to apply to the decisions of 
English Judges, which were considered as determining what 
was the established custom of the realm, though in fact the 

aw. But at p. 121 I find the following passage :— á 
# The judicial rule-stare decisis—does, however, admit of exceptions, where 
e former determination is most evidently contrary to reason, But, even 
in such cases, subsequent judges do not pretend to make a new law, but to 
vindicate the old one from misrepresentation. For if it be found that the 
former decision is manifestly absurd or unjust, it is declared, not that such 
a sentence was bad law, but that it was zot law; that is, that it is not the 
established custom of the realm, as has been erroneously determined,” 

As there is no-common law of India the decisions of Indian 
Judges do not determine what is the established custom of the 
country, but letting that pass and applying the above remarks 
as far as possible to the decisions of this Court on the question 
before me, which are by no means uniform, certains and con- 
sistent, I consider I am entitled to hold that as Mahomedans 
are governed by Mahomedan law, unless a custom to the 
contrary has been proved, if there be any previous decision of 
this- Court, that Cutchi Memons are governed by the Hindu 
Jaw of the joint family, it is manifestly contrary.to reason if it 
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depends not upon evidence that there is such a custom, but 
upon the argument that the Hindu law of inheritance and 
succession includes the law of the joint family. 

I am all the more fortified in coming to this conclusion con- — 
sidering the peculiar facts of this case. It is not the case of a 
Cutchi Memon setting up an ancient custom that Cutchi 
Memons on their conversion from Hinduism. many 
centuries ago retained the Hindu law of inheritance and 
succession and consequently the Hindu law of the joint 
family. Here I have* a Hindu and a Parsee who, 
having obtained decrees against a Cutchi Memon, ex- 
tract from him as a condition for his release from arrest in 
execution of those decrees an agreement to mortgage the 
interest he was supposed to have acquired by- birth in properties 
alleged to be joint family properties in the sense in which that 
term is used amongst Hindus. He now denies he has any 
such interest. 

It may be that in recent years Cutchi Memons have been 
forced by the above mentioned decisions and by the opinions 
of their legal advisers to believe that they are subject to the 
Hindu law of the joint family, bùteven if they; have in conse-. 
quence come to recognize the distinction according to that law 
between ancestral and self-acquired pro rty, they are still 

entitled to ask this Court to hold that thepa He Roverned by 
Mahomedan law. In this case the plaintiffs rely rely on 
the argument that a Cutchi Memon son acquires by bik an 
interest in property inherited by his father, by the law wf 
inheritance and succession. This argument, in my opinion; 
will not bear analysis and is manifestly unsound. , 

The result is that the suit on this finding must be dismissed 
with costs. 
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KING KING & Co. 


1914 
v ep 
Major FRANCIS D. DAVIDSON.* . February lo. 


Civil Procedure Codé (Act V of 1908), See. 6.—Atiachment—Salary—Offcer of 
Indian Army—Money attached and distrébuted among decree-holders can- 
` not be refunded, 


The salary drawn by an Officer in the Indian Army is not liable to be 
attached in execution of a decree, un ers. 60 of the Civil Frocedure 
- Code, 1908, í 
Where, however, the salary of such, an Officer has been attached and 
the realisation distributed among the decree-holders, the latter cannot 
be ordered to refund the money so paid to them, 


THE facts were that King, King & Co. obtaineda decree 
against the defendant in the High Court of Bombay in Suit 
No. 303 of 1911 for Rs. 4454-15-3. The defendant was an 
Officer of His Majesty’s Regular Forces and was a Major in the 
-99th Deccan Infantry. The Plaintiffs having obtained ar 
attachment of a portion of thé defendant’s salary, the Cor 
. troller of Military Accounts. used to deduct the portion from the 
defendant’s Fy and forward it every month to the Sheriff 
of Bombay’ Pa 

Subsequent! Amarchand Hazarimal & Co. obtained a 
decree į it No. 290 of 1907 in the Court of the First 
‘Subordinate Judge at Poona. The decree was trans. 
fred to the High Court of Bombay for execution. They next 
pplied for rateable distribution of the funds in the hands of 
the Sheriff. 

The sum then remaining in the hands of the Sheriff, viz., Rs. 
2384-2-11 was rateably destributed between King, King and 
Co. and Amarchand. Rs. 2976-12-7 were again collected by 
the Sheriff for the purpose. 

On the 2zoth January 1914, the defendant obtained a Judge’s 
summons calling upon the plaintiffs to show cause “ why the 
attachment levied by them on the salary of the defendant 
should not be raised and why all the moneys recovered by 
them under such attachment should not be refunded to the 
defendant?” 

The summonses were adjourned into Court. 


* 0. C. J. Suit No. 303 of 1911; No. 290 of 1907, 
Poona F, C. Sub-Court Suit 


R 30 
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Nicholson, for King, King & Co. 

Inverarity, for defendant in Suit.303 of 1911. 
Moos, for Amarchand. 

Captain, for defendant in Suit 290 of 1907. 


MACLEOD J.—Messrs. King -King & Co. obtained a decree 
against Major Davidson, then a Captain in the Indian Army, 
in Suit No. 303 of 1911 on the 25th of July 1911 for a sum of 
Rs. 4,454-15-3 and costs and further interest. In execution 
of the said decree the plaintiffs attached a moiety of defendant’s 
pay, and in pursuance of such attachment the Deputy Controll- 
er of Military Accounts remitted to the Sheriff such moiety. 
Thereafter Amarchand Hajarimal & Co., who had obtained a 
decree against the same defendant in-Suit No. 290 of 1907 in 
the Court of the First Class Subordinate Judge at Poona, trans- 
mitted their decree to this Court for execution, and applied 
for rateable distribution between themselves and Messrs. 
King, King & Co., under s. 73 of the Civil Procedure Code. 
Rs. 2384-2-11 paid to the Sheriff as aforesaid have been 
rateably distributed between the two execution plaintiffs. 
There is now in the hands of the Sheriff the further sum of 
Rs. 2979-12-7, which in the ordinary.course would be distribut- 
ed in like manner. But on the 2oth of January 1914 the 
defendant took out a summons in the Poona Suit No. 290 of 







be raised and why the sum of Rs. 2384-2-11 recovered bẹ the 
plaintiffs under such attachment should not be refunded. 
the 24th of January the defendant took out a similar summon 
against the plaintiffs in Suit No. 303 of 1911. I adjourned the 
summonses into Court, and they were argued before me on 
the 2nd of February. 

In the face of the decision of a Bench of this Court in Vel- 
chand Chhaganlal v. Bourchier(), counsel for the plaintiffs 
were unable to contend that the attachment on the defendant’s 
pay could be continued. In that case the defendant was an 
Officer in a British Regiment; but the reasons given by the 
learned Judges for their decision apply equally to an officer in 
the Indian Army. In Calcutta Trades Association v. Ryland (2) 
and in Watson v. Cloyd (3), the defendants were Officers of the 
Indian Staff Corps, and in both*cases it was held that there 

(2) (1932) I. L, R. 87 Bom, 26, 14 (2) (1896) I. L, R. 24 Gal. 102. ` 
Bom. I R- 777. (3) (1901) I. L. R, 25 Mad, 492, 
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was a distinction between an Officer of the Indian Staff Corps 0. 0. J, 
and an Officer of the Regular Forces. But no reference was 1914 
made to s. 190, sub-s. 8, of the Army Act of 1881, from which way 
it is clear that Officers of the Indian Staff Corps or the Indian Kine 
Army are also Officers of His Majesty’s Regular Forces. Nor Kise & Co, 
in either of those cases was any reference made to sub-s. 2, ican 
sub-cl. (b), of s. 266 of the Civil Procedure’ Code of 1882. This  — 
has been reproduced in s. 60 of the Code of 1908 which was Alacleod J, 
held in Velchand Chhaganlal v. Bourchier (4) to be a bar tothe 
Court considering whether an officer in the Army fell 
within thesdefinition of “public officer” given in the Civil 
Procedure Code. Therefore, there can be no doubt that 
the defendant is entitled to receive his pay without any 
deduction, and that the attachment levied'by the plaintiffs in 
Suit No. 303 of 1911 must be raised. The Sheriff must also 
pay to the defendant the sum of Rs. 2976-12-7 which he 
realized under the attachment and which has not yet been 
distributed between the plaintiffs. 

The question whether the plaintiffs can be ordered to refund 
to the defendant what has already been paid to them by the 
Sheriff under the attachment depends on whether the money 
so received by them can be considered as having been paid by 
the defendant under coercion, or money voluntarily paid under 
a mistake of fact. It was admitted by the defendant’s counsel 
that he hadhad no objection to Messrs. King, King & Co. receiv- 
ing th moiety of his pay under the attachment levied by them. 
Iwas only when he discovered that the plaintiffs in the 
oona suit were obtaining a share in that moiety that he 
decided to question the validity of the attachment. It must be 
taken, therefore, that the money- paid out by the Sheriff was 
not money paid under coercion, Nor was it money paid 
under a mistake of fact. It was paid because the defendant 
did not choose to apply to the Court to raise the attachment. 
If there was any mistake in the matter it was one of law, 
that is to say, the defendant must be taken as having under 
mistake considered that the attachment on his pay was 
permitted by law. Though it is also possible that there was 
no mistake of any sort, the{defendant preferring that Messrs. 
King, King & Co. should be paid their debt in this manner. 
Therefore, in my opinion, defendant is not entitled to a refund 
of what has already been patd out to the execution plaintiffs. 









(4) (1912) I. L. R, 37 Bom. 26} 14 Bom. L. R. 777. 
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O, C. J. It was suggested in argument that the defendant might be 
1914 estopped from claiming a refund; and it is quite possible that 
we the plaintiffs may have acted upon the belief arising from the 
Kme defendant making no attempt to dispute the attachment that 
Kina & Oo. he acquiesced in it. But as far as this case is concerned, there 








aie is no evidence on which a case of estoppel could be founded, 
ad Attorneys for the plaintiffs : Captain and Vaidya. 
Cie . : 
poise Attorneys for the defendant: Craigie, Blunt and Caroe. 
APPELLATE CIVIL. 
Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 
1914 CHANDRASHANKAR PRANSHANKAR 
w J 
January 28. BAI MAGAN. * 


Composition deed—Essential test of —Registration Act (ILI of 1877), Sec. 17 
(e}—Indian Stamp Act (II of 1899), Art. 2:—Indian Trusts Act (I1 of 
1882), Sec. 5. 


‘With the assent of his creditors to the extent of Rs, 1,22,000 out of 
the total number of creditors claiming Rs, 1,603800, B executed a deed 
making over all his assets to certain trustees natmed. The creditors 

. coming in under the deed agreed that afterall the goodsand ‘properties 
had been made over to the trustees no other claim whatever wit regard 
to the amounts due to them should remain outstanding agains B» 
but the whole claim should be understood to be written off against hi 
and B was to make use of the deed as a release passed by them on their 
behalf, It was also provided by the deed that the trustees were to ma- 
nage the properties for the benefit ofall the creditors intrusted and the 
monies realised from time to time were to be distributed among such 
creditors in proportion to their claims. The deed was not registered, 
The properties covered by the deed, immoveable as well as moveable, 
were transferred to the trustees in due course, A question having arisen 
whether the above deed was a composition deed within the meaning of 
s. 17 (e) of the Indian Registration Act:— 

Held, that the deed in question was a composition deed within the 

~ meaning of s. 17 (e) of the Indian Registration Act. 

The term ‘composition deed,’ was not either in ordinary parlance or 
in the understanding of lawyers limited so asto exclude an assignment 
in trust for the benefit of creditors, the creditors being parties and re 
leasing their claims. > 

Onee aaa 
* First Appeal No. 254 of 1912 from Class Subordinate Judge of 
the decision of N, R. Majmundar, First Burat in.Civil Buit No, 15 of 1910. 
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The term “ composition deed,” as used in the Indian Registration Act, A. ©. J. 
is intended to apply to a transfer of immoveable property and not toa 


mere agreement to take fractional payment of money in settlement of 194 
claims. 


CHANDRA- 

SuIT to recover possession of a house and mesne profits. SHANKAR 
The house in dispute originally belonged toa family firm ,, re 
which was carried on inthe name of Rajaram Parbhudas. The 
business was at first managed by Nagindas, who carried on an 
extensive trade. He lent moneys in his own nam? and in the 
name of Rajaram Parbhudas on the security of ornaments 
and on personal security; and he traded in cloth and borrow- 
ed moneys on his personal security and on the security of 
ornaments belonging to the family. He died in 1902, leaving 
him surviving his undivided brother Bhaidas, his widow Radha 
(defendant No. 3) anda minor son Motilal (defendant No. 4). 
Bhaidas had no capacity to carry on the business: and it was 
thought that the continuance of the business might cause a 
loss to the family and the creditors. A meeting of the cre- 
ditors was therefore called on the 21st December 1902, at 
which the above circumstances were placed before them and 
they were requested to take-up in their charge the whole of 
the family properties and free the family from its liabilities. 
ting thereupon passed a resolution to the effect that 
Bhaidasshould-hand over all the account-books to the com; 
the committee should prepare two lists of the 
5 of the assets; that subsequently the creditors should 
minate the trustees; that Bhaidas should pass a “ composi- 
rion deed” in their favour and hand over to them all the assets 
/ of the family and the account-books; and that the work should 
be completed withina month. Ata subsequent meeting held 

on the 18th January 1903, the time for the preparation of the 
lists was extended up to the 28th February 1903 and the 
committee was asked to calculate ‘interest up to that date. 
Another meeting was held on the 6th March, at which it was 
tesolved that Bhaidas should pass the deed in question. Ac 
cordingly, Bhaidas passed the deed onthe 21st March 1903, 

material portions of which were as follows :— 






To wit: Since a long time past my(i. e.) Bhaidas Rajaram’s father 
Rajaram Parbhudas was carrying on money lending (business) and the 
business of the broker etc. for getting money lent by others in his name. 
And he having died about ten yeérs ago, after his death I and my deceased 
brother Bhai Nagindas continued the same business in the same name. 
he said Nagindas took a prominent part in-constructing the said business, 
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A. C.J. But during its continuance unfortunately the said Naginbhai died about 
three and half months ago. And now the owners of the said business are- 

- 1914 by the right of survivorship myself (i. e.) Bhaidas and the said Motilal 
a and Chunilal two minor sons of the said Naginbhai. And amongst us I 
CHANDRA- the gaid Bhaidas am the manager of the family and the eldest male member 


SHANKAR thereof, And as our family is joint the said minors live with me under my 
xe care and protection and we all live, eat and drink together, 
Bat Magan As regards the business which the said Naginbhai carried on for the 


benefit of our family after the death of my father Rajabhai Parbhudas hein 

that business advanced sums of money to people on personal security and also 
advanced moneys on the pledged of ornaments in his own name as well 

as in the name of Rajabhai Parbhudas and ho also carried on cloth business 

alone as well asin partnership with others in Surat and other places, And 
inorder to conduct the said business he borrowed money from money 
lenders on the personal security and also borrowed some money by pledging 
family ornaments already pledged with him by others, And the business 
which he carried on in this manner was very extensive and complicated, 

He is now dead as mentioned and I the said Bhaidas am not able enough to 

carry on the said business further and settle its claims and debts and” 
myself pay off the debts due to creditors, and sons of ‘Naginbhai are minor ». 

in age as mentioned'above. Therefore itis not possible for them also to 
continue the family business, ‘Taking all these facts into consideration it `ñ 
appeared to me that by continuing the, family business for a longer time 
as well as the creditors would have to suffer a great loss, In consequence 
thereof after. having called a meeting of the creditors of the family on the 
2ist day of December last in the year 1902 ïn Khan Bahadur Barjorji 
Nasserwanji Vakil's office I told them all the partidwlars of my difficulties 
as mentioned above, and I requested the creditors to take watheir possession 
for their own benefit whatever goods and properties of ‘thestamily there 
may be with me, and also the outstanding claims and stock-intrede. etc. 
other property belonging to the family whatever the same may be and Yo 
free us, 

Agreeably to that resolution all of us pass in writing to you the said 
trustees the formal document of the composition deed with: the under men- 
tioned terms :— 

We Bhaidas Rajaram and others the present owners of the. firm of Sha 
Rajabhai Parbhudas are indebted to the extent of about Rs, :1,61,800 in all, 
Out of the same if creditors to the extent of the same of Rs, 1,22,000 will sign 
this document before 12 o’clock in the midnight of the Sth day of April next 
in the year 1903 this document is duly to come into force, But if within that 
period creditors to the extent of the sum of Rs, 1,22,000 will not sign (this 
document) then this document is to be considered null and “void thereafter, 
And in the case whatever cash money, jewellery, documents., account-books 
and other things which I Bhaidas have made over in charge of you trustees, 
out of the same you trustees are to again hand over to me Bhaidas after 
daking from me a receipt in writing whatever balance there may be after 
teducting thereupon the expenses that may have incurred, , 

2, Only those of the creditors who will sign this document upto 12 
o'clock at night on 21st day of April 1903 will get the benefit of this 
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document. And in order that all the creditors may thus get information 
about the document having been made and that they may get an opportuni- 
ty of signing the same within the said period the said trustees are to give 
separate notices in public news papérs only by post and to reqest all the 
creditors to give the said signature. Anditshall also be distinctly stated 
in the said noticesthat those who will not sign on this document within 


1914 


oe 
CHANDRA- 
SHANKAR 
`v 


2ist day of April 1903 will have no right to the goods and property men- Bar MAGAN 


tioned in this document. 

7. I Bhaidas have good property, outstanding claims, and jewellery etc 
belonging to our family as specified in Schedule B annexed thereto, What- 
ever goods, property, ornaments etc, out of the same I have handed over to 
the members of the Committee prior to this day have been specified in the 
first part of the said Schedule B and the goods property and outstanding 
claims etc. which are stillto be handed over by me are specifiedin the 
second part of this very Schedule, besides thisI have no other goods or 
property left with me, And should you trustees hereafter find thatI have 
concealed any immoveable property or goods or outstanding claim other than 
the goods and property specified in the second part of the Schedule which 
are to be handed over by me in charge of the said trustees then you trustees 
are entitled to obtain from me the goods, property -or outstanding claim so 
concealed by me for the benefit of all the creditors, 

8, After signatures of creditors are obtained on this decument as men- 
tioned in the clause1 I Bhaidas am forthwith to make over to you 
trustees the possession of all goods and property specified in the second 
part of Schedule B as mentainéd below should the amountof their claims 
have come to Rs, 1,22,000-ígreeably to what is mentioned in the said clause 
and from that very date you trustees are duly to be the full owners of all the 
goods aud properties mentioned in the Schedule B by virtue of this docu- 
ment, after Ards I Bhaidas and Motilal and Chunilal or our descendants 
ang heis shall have no interest left therein. 

(a) We are to give trustees possession of the immoveable properties 
specific in Nos. 1 and 2 and in Schedule B and which are in or independ- 
ent possession by vacating the same should you so draw or by passing leases 
- in respect thereof, Thesanads of the said houses and the sale-deed in 
respect of a piece of land have been given to you and I have not founda 
other old documents besides these, should however any be hereafter foun 
I am to hand over the same to you. But out of these two houses at Surat 
a special condition is laid down with regard to our family dwelling houses 
situated at Kalapith that you are to allow our family to live therein upto the 
goth of Aso Vad Samvat 1959 (20th October 1908) in the same manner as it 
has been living in this house after getting a lease passed by me Bhaidas, 
and thereafter we are to vacate the said house and make over the same 
forthwith in your possession and not to raise any dispute or objection with 
regard thereto. 

9, I the said Bhaidas have made over the whole of the goods and prce 
porties and assests belonging to our family for the benefit of the creditors 
as mentioned above, This being the case our large family has been reduced 
to an altogether destitute condition, and as I Bhaidas, I am not able to im- 
prove that condition, at once I request the créditors to give some support 
for a short time to our family. Thereupon considering the reputation and 
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A, O. J. destitute condition of our family the creditors who were present at the} last 
meeting passed aresolution to the effect that we should be allowed to live up 

1914 to Diwali of this year in the dwelling house of our family and that you 
ee trustees should pay to me out of this trust property Rs. 40 every month for 


CHANDRA- the maintenance of our family up to the Diwali of the same year, that the 
eee trustees should also pay off in full the sundry debts to the extent of Rs, 300 


Bar MAGAN to 350 in respect of provisions which I have brought on credit from miscel- 
ae laneous merchants for the maintenance of our family upto now and that the 
trustees should not take possession of the household material (such as) pots, 

pans, clothes, and wearing apparel etc, of the value of about Rs. 300-400 

belonging to our family but giva the same as a present to our children for 

their use, You trustees are therefore to duly carry cut the above resolution. 

10. Immediately I the said Bhaidas give you possession.of the property 
mentioned in the Schedule?B belonging to-my family as mentioned in clause 
7 above you trustees are to duly give me receipt under your signatures in 
respect of the same, And on my obtaining the said receipt I Bhaidas and 
the said minors Motilal and Chunilal are to be duly altogether free from the 
debts due to all the creditors who may have signed this document as also to 
creditors of the shop of Hodeda. And we the creditors also hereby give 
in writing that after all the above goods and properties are made over to the 
trustees as mentioned above no other claim whatever with regard to the 
amounts due to us shall remain outstanding against Bhaidas and minors 
Motilal and Chunilal but the whole claim shall be understood to have been 
written off as against them and Bhaidas and minors Motilal and Chunilal 
and their descendants and heirs are duly to make use of this document 
against us as a release passed by us in that behalf; 

11, After all the goods and property have come ft possession of you 
trustees as mentioned above you trustees are duly to mantge the same by 
right of ownership for the benefit of all the creditors inteYssted tm. this 
document with regard thereto you are to collect the outstanding clai if 
any person (debtor) is found out to be insolvent condition you are to sett 
the claim against him by accepting-a less or larger amount as may be to 
the ulmost possible advantage or should a suit have to be filed against any 
one with a view to recover the said amount or should any defence have to 
be made in any matter these in the name of the trustees you are to do the 
same or let the properties on rent or sell the same and besides this you are 
to do all that may have to be done for the benefit of creditors, Fnll autho- 
rity is hereby given to you trustees in that behalf, All the moneys that may 
be recovered from time to time out of the said goods and property that have 
been made over to you are to be duly distributed by you among each cre- 
ditors out of those who may have signed this document whose claim may 
have been decided to be just and within the period of limitation as mention- 
ed above and among the creditors of the shop at Hodeda whose list may 
have been prepared by you as mentioned above in proportion to their rés- 
pective claims, And allthe creditors are duly to give you in writing 
their respective separate receipt for the amounts which they may receive 
from you from time to time. ` ; ‘ 

12, You are to sell the goods and property made over to you trustees as 
early as possible with due regard to the interest of the creditors and by 
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adt 


recovering also the outstanding claims at an early date, You are to dispose A. C. J. 


of this trust in as good time as possible, And should any assistance or con- 
sent or signatures of us debtors are required at any place hereafter in sell- 
ing the said properties and goods or in recovering the outstanding claims I 


1914 


wy: 


Bhaidas on behalf of myself and as guardian of the minors and our descend- CHANDRA*’ 


ants and heirs after us (i.e, after our death) are duly to give the same with 
out raising any objection whenever you trustees may . demand the same, 


SHANKAR 
V. 


13, You trustees have full authority to defray out of this trust property Bar Macaw 


the expenses for getting this document prepared as also whatever other just 
and legal expenses that you trustees may have incurred or may hereafter 
have to incur in-connection with trust raising out of this document the ex- 
penses in connection with any suit that may have to be filed or defended in 
Court the expenses in connection with the arrears of salaries due to those 
clerks of the debtors’ firm who may have continued after the 21st December 
and rendered assistance in preparing the books of account and in the expen- 
ses in connection with the arrears of the salaries due to the clerks in the 
shop at Hodeda and the expenses in connection with (the salaries of) men 
and clerks who may have after be employed. Similarly should you trustees 
incur any expenses in connection with this trust out of your own moneys you 
trustees are entitled to recover the same also first out of the trust property, 

18, We debtors and we their creditors have given this document in writ- 
ing to you with all the conditions mentioned above. And you trustees also 
have put your signatu this document as (a proof) your consent to 
undertake the trust is-document, 


The properties wc trustees included also the 
family house, no eed at the time between 
Bhaidas and the 
to reside in the 
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a large majority of the creditors became parties to the deed, But the family 
of Bhaidas was not said to be in insolvent circumstances and the creditors 
did not agree to accept less than what was due to them. 

I think, therefore, that the creditors did not agree to compound their 
dues and take less. Iam supported, I believe, in this conclusion by the 
fact, the assets exceeded the debts. The outstandings alone amounted to. 
nearly Rs. 1,40,000. Rs, 6838-4-0 were in¢ash; and the family owned be: 
sides a number of ornaments and five immoveable properties. The. value of 
the ornaments and of the immoveable properties is not given in the Sche- 
dule B. But there is very little doubt that it could not be inconsiderable. 
The total debts amounted to Rs. 1,56,000 approximately out of which 
debts amounting to about Rs, 35,000 were secured by a pledge of ornaments, 
Some of the outstandings may have been time barred or otherwise become 
unrecoverable. But the same can be said of the debts also, The deed 
itself provides that though the Committee had prepared a list of the 
creditors and ascertained the debts due to them only those debts were to be 
paid, which were proved to be true and within the period of limitation, It 
is clear, therefore, to my mind that the creditors did not think that they 
would not get their dues in full: and if that was so, the deed in question is 


not a composition deed. 
The suit was therefore dismissed. 







Inverarity and Weldon, with the respondents. 


. Strangman.—The deed i a composition 
deed. id rateably and 
They limited 











eperiod Bhaidas passed, on behalf of the family, a 
nd remained in possession till his death which occurred 
06. Athis death, his widow Magan (defendant 1) and 
2adha passed afresh rent-note ; but Varajdas (defendant No. 2 
the son of Bhaidas) did not join in passing the rent-note, 


The trustees under the deed of 1903 filed the present suit 


to eject the defendants from the house. 
The defendants co.tended inter alia that the deed in ques- 
tion was not a composition deed and that being unregistered 


was inoperative. 

The Subordinate Judge held that the deed in question was 
not a composition deed on the following grounds ;— 

It will appear from the above that the family properties were conveyed 
to trustees, not because Bhaidas was unable to pay off the family debts, in 
full, but because he had no capacity to carry on the family business and 
because the other male members of the family were minors. ‘That this was 
the object of executing the conveyance is distinctly admitted in the plaint 
also, How then can the conveyance be held to be a composition deed? “A 
composition deed is an agreement made between an insolvent debtor and 
his creditors by which the latter accept apart of their debts in satisfaction 
of the whole,” (Wharton’s Law Lesicon,) In the present case a majority, ~ 
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CE 
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their claims to the properties conveyed by the 
released their debts. The essence of the deed is a 
tion of creditor’s claims, for the creditors agree under : 
take anything they may get for the properties ; to accept wha 
they may get. The Court always favours deeds of this class : 
‘see Bamanji Manikji v. Naoroji Palanji); see also Maluk- 
chand v. Manilal (2). The case of The Queen v. Cooban (3) is 
distinguishable, for in that case there was no cessio bonorum 
similar to the one in this case. 

This very deed has come before the Court on two different 
occasions. It first came before a bench consisting of Scott 
C. J. and Knight J., in Fida Alli Mahmad Alli v. Chandra- 
shankar Pranskankar (+) where it was held to be a composi, 





(1) (1864) 1 B. H. C. R. 233. facts, continued]—On the 218t of 
(2) (1904) 6 Bom, L, R. 296 ; I. L. March1903, a trust and composition 
R, 28 Bom, 364. deed was signed by the debtors 

(3) (1886) 18 Q. B. D. 269, ` formally making over their proper- 
(4) Unreported: Decided on the ty to the trustees for the benefit of. 
ist December 199. their creditors. On subsequent dates 


fcorr G, J, [after setting out the plaintiff and the other creditor 


ap i uos% 
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CHANDRA- 

erie 


‘tion deed. On the second occasion it eame before a bench 
composed of Chandavarkar and Batchelor JJ., where it was held 
to be not a composition deed; Shekh: Adam v, Chandra- 
shankar (1), 

The term ‘composition deed’ is not defined in the Registra- 
tion Act, 1908. The term is, however, defined in Art. 22 of Bar. Masa 
Schedule I to the Stamp Act. This definition, which is con- 
tained in a kindred Act of Legislature, can be used, for ascer- 
taining the meaning ofthe term. The term was first used in 
the Registration Act, XX of 1866: The term ‘composition 
deed’ was defined for the first time in the Stamp Act, XVIII 
of 1869, where the term was defined to include “ every instru- 
ment executed by a debtor, whereby the debtorconveys his 
property for the benefit of his creditors, or whereby payment 
of a composition or dividend on their debts is secured to the 
creditors, or whereby provision is made for the continuance of 
the debtor’s business, under the supervision of inspectors, or 
under letters of license, for the benefit of his creditors.” In 
the next Stamp Act, I of 1879, the entire definition is preserv- 


— 





who had filed the suit obtained dd- . 


crees in their suits, and applied’ at 
once for asale of the houses attach- 
under the conditional“order of 


attachment before judgment. 
The debtor thei” applied to have 
the attachmen Taised, but his appli- 


{ 
cation wag” refused onthe 15th of 
J 03, and on the 30th of June 
-proclamation of sale was issued on 


the application, of one of the plain- 
tiffs which had been made on the 
14th of June 1903. 

Thereupon the trustees under the 
trust andcomposition deed intervened 
in order to get the attachment raised, 
and on the 3cth of October the at- 
tachment was raised, 

The trustees have sold one of the 
houses included in thedeed of the 
6th defendant who is accord- 
ingly joined as a party to the suit. 

Now itisclearthat if the plaintiff 
has no rights which he can enforce 
under the attachment obtained by 
him in December 1902 his suit must 
fail, for, the trust-deed under whieh 
the.trustees claim was a perfectly 

bona fide document of a nature which 


is much favoured by the Courts : see 
1 Bom, H.C.R., p. 233, Bamanji 
Manihji v. Naoroji Palanji, a case 
which establishes thata bona fide 
assignment by a debtor of his entire 
property to trustees for the benefit 
of his creditors divests him of any in- 
terest which can be-the subject of 
attachment subsequently issued in 
execution of adecree against such 
debtor, until the trusts of the deed 
of assignment have been carried oute 

It is not disputed that the condi- 

tions have been carried out. A trust 
deed has been regularly made and it 
bears the signatures of creditors to 
whom 3/4 ths of the total debts are 
due, ... 

For these reasons we hold that the 
provisions of s. 276 cannot be 
effectively called in aid to support 
the plaintiff’s claim, and having re_ 
gard to thedecision of this Court 

already referred to in ı Bom, H.C.R 
the attachment of the judgment cre. 
ditor cannot prevail against the title 
of the trustees under this trust deed. 
(2) (2912)14 Bom, L. R- 596, 
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- Ae QJ J! edwith the difference that instead of “includes,” the words 
1914 “thatis to say” are used (Art. 20). It appears in the 
-=+ same form.in the present Stamp Act, II of 1899, Art. 22. The 


-'Quaxpra- deed in question evidently falls within this definition. 
SHANKAR : i 
V- Inverarity.—The first Registration Act XVI of 1864, contain- 


- Bat Masan ed no mention of composition deed. It was first introduced 
~T inthe Registration Act KX of 1866, s. 17; and it has since 
appeared in all the subsequent Registration Acts, The early 

Stamp Acts, viz., XXXVI of 1860 and X of 1862, provide for 

. composition deeds but contain no definition of the term. The 
definition was first introduced in the Stamp Act XVIII of 

1869, and with a slight change made in it in the Stamp Act 

I of 1879, it has appeared in all the subsequent Stamp Acts. 

The term ‘composition deed’ is used in the Registration 

Act in its proper legal sense. In the Stamp Act of 

1869, the Legislature subsequently enlarged the meaning of the 

term ‘composition deed’ and made it to “ include ” certain 
things. The Stamp Act is not in rie materia with the Regis- 

tration Act; and there is no indi€ation that the Legislature in- 

tended to alter the meaning of ‘ cymposition deed’ in the Regis- 

tration Act. In England, a deed of arrangement is not regarded 


as a composition deed: see 50 & 51 Vitng. 57, 8.4; ses also- 
Baines v. Wright). i 
Composition’ deeds are not favourably. regarded by the { 


Courts. It has been held that an assignment by debtor of his 
property to his creditors is an act of bankruptcy. à 
The present deed is no composition deed. The debtor wa 
‘not insolvent. There is no recital that he was not able to pay 
his debts; but/that he was unable to carry on the business. 
The trust was for such of his creditors as came in under ‘the 
deed by a particular date. It is not for the benefit of all his 
‘creditors. It seems that under-the deed, the creditors will be 
paid in full; and if there is a surplus, it will also go to them. 
It is thus a deed of arrangement, by which it is thought the 
creditors will be paid in full if the business is allowed to -be 
carried on by trustees: see Halsbury’s Laws of England, Vol. . 
II, 326; The Queen v. Cooban (2), l ; : 
[ScoTT C. J. referred to Subbaraya v. Vythilinga (8) and 
Aslatt v. Corporation of Southampton (4). ]. o 
Strangman, in reply. e Cur. adv. vult. -.- 


` 0) (1885) 16 Q. B, D. 830. (2)61892) I, L. R. 16 Mad, 85, 
(2) (1886) 18 Q. B,.D, 269, (4) (1880) 16 Oh, D, 143, 
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Scot C. J.—This suit was filed by the plaintiffs toobtain 4. O. 
possession of a certain dwelling house according tothe terms y 914 
ofa deed executed on the 21st March 1903 by Bhaidas «~ 
Rajaram for himself and members of his family. By that Cxaypra- 
document it was recited that it had been resolved at a meeting SHANKAR 
of creditors that if creditors of the family firm represented by Bar 4 RE 
Bhaidas to the extent of a 1,22,000 out of the total number of — 
creditors claiming 1,61,800| should sign the deed before 
midnight on the 5th March 1903, Bhaidas should: make over 
to the trustees all the assets of the family specified in Schedule 
B, subject to a special condition regarding the family houses 
at Kelapith, namely that the trustees should-allow the family 
to live therein up to the 2oth of October 1903 in the same 
manner as it had been living there after getting a lease passed 
by Bhaidas, and that thereafter the family should take the 
house and make over the same forthwith into the possession 
of the trustees. By the gth clausé it was stated that Bhaidas 

' having made over the whole of ithe trust properties and assets 
belonging to the family for the; benefit of the creditors the 
family was reduced to a destitfite condition, and therefore, the 
creditors passed a Resolutioyf to the effect that they should be 
allowed to occupy the Welling house as aforesaid and that 
the trustees should gf an allowance of Rs. 40 a month to 
Bhaidas up to tif same date, namely the 2oth of October, and 
the paun coming in under the deed agreed that after all 
tho go! and;properties hadsbeen made over to the trustees 
: uSSther claim whatever with regard to the amounts due to 
1em should remain outstanding against Bhaidas and the 
minor members of his family, but the whole claim should be 
understood to be written off against them, and Bhaidas and 
the minors were to make use of the deed as a release passed 
by them on their behalf, and by subsequent clauses it was 
provided that the trustees were to manage the properties for 
the benefit of all the creditors interested, and the monies 
realized from time to time were to be distributed amongst 
such creditors in proportion to their claims. The period during 
which the occupation of the dwelling house was permitted to 
Bhaidas and his family has long since expired, but a notice to 
quit having been served upon them they refused to comply 
with it and the present suit was, therefore, instituted to 
eject them. : 

The deed was not registered, and objection was taken at 

the hearing that it was inoperative in respect of the immoyeable 
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A. C.J. properties mentioned in Schedule B, and that, therefore, the 
‘4914 title of the plaintiffs to the house in question was not 
-~ established. 

enni If the document isa composition-deed within the meaning 
ve of the Registration Act it does not require registration (see s. 

Bat M‘gay I7, Cl. (e). This very document has twice come before the 

High Court in previous litigation, on one occasion before a 
Bench consisting of myself and Mr. Justice Knight and on 
another occasion before a Bench consisting of Sir Narayan 
Chandavarkarand my present Colleague Mr. Justice Batchelor. 
In the first case the deed was held to have passed the property 
to the trustees so as to defeat an attaching creditor who 
attached subsequent to the execution of the deed, and in the 
judgment the deed is referred to as a trust and composition 
deed. In the second case. the trustees sought to recover rent | 
from the tenants of certaiù immoveable property mentioned: 
in the Schedule to the deed, put it was held that the document 
was compulsorily registrable, ‘and not having been registered 
it could not be admitted in evidence. The Court there said: 
“There is nothing whatever in Nue language of the deed to 
show that there was any composit, any settlement with the 
creditors that the debtor should pay Megs than he owed to 
them and that they agreed to accept that omposition. ; The 
essential test of a composition-deed is that the ought to be 
acompounding’of debts due. Of that there is no 
ever so faras the language of this document is concern sd 
It does not appear from the record which we have examinec 
that any translation of the deed was supplied to the Court. The 
Court’s opinion appears to have been based upon The Queen 
v. Cooban, (2) where the question was whether a cessio bonorum 
for the benefit of creditors by a document which incorporated 
a release by the creditors was a composition-deed within the 
meaning of certain Municipal rules so as to disqualify the 
debtor from election to a Municipal office. 

In the first case disposed of by myself and Mr. Justice 

: Knight it was not disputed that the deed now before us was a 
composition-deed. In the second case, though it was disputed, 
the Court was not referred to a definition of the term 
‘composition-deed’ which is to be found in the Acts of the 
Indian Legislature. That definition we have now been referred 


Scott O, 


— 










(1) Shekh Adam v. Chandrashankar, (1912) 14 Bom, L, R, 506, 507,, 
(2) (1886) 18 Q. B. Ð. 269. . 
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to and much reliance is placed upon it. It is the definition A, C. J. 

which has been found in all the general Stamp Acts of the 1914 

Government of India from 1869 up to the present time. It is WY 

now to be found in Art. 22 of Schedule I of Act Il of 1899, CĦANDRA- 
and it runs as follows :— Composition Deed, that is to say, ea 
any instrument executed by a debtor whereby he conveys his gar AGAN 

property for the benefit of his creditors, or whereby payment era 
of a composition or dividend on their debts is secured to the ogame 
creditors, or whereby provision is made for the continuance of 

the debtor’s business, under the supervision of inspectors or 

under letters of license for the benefit of his creditors’. That 

definition covers three classes of instruments: (1) an assign- 

ment for the benefit of creditors; (2) an agreement whereby 

payment of a composition or dividend is secured to the 

creditors; (3) an inspectorship deed for the purpose of working 

“the debtor’s business for the benefit of his creditors. It is 

not disputed that the deed now before us falls under the 

first class, and it is contended on behalf of the appellants that 

it also falls under the second class in that the creditors 

compound by giving a release@or their debts in consideration 

of the assignment of pro proceeds of which are to be 

distributed rateably whether or not such proceeds 

are more or legs 

agona tha 
co) 
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Chief Justice thought that the agreement whereby the property 
of the trade was assigned to trustees for the benefit of the 
creditors signing the trust deed was a composition deed. 
Why then should it be assumed that the Legislature in enacting 
the Registration Act of 1866 intended that the term should 
have some more restricted signification? It appears to me that 
the definition in the Stamp Act may be taken asan indication 
that the Legislature had no such intention. The Stamp Act 
may not be strictly speaking in pari materia with the Regist- 
ration Act, but a lawyer preparing a deed such as we have 
here for an insolvent client or for his creditors would have 
first to see what stamp was required upon the. document and 
for that purpose would have to look at the definitions in the 
Stamp Act and after having got the document duly stamped 
would have to consider whether it required registration. It 
would be a very extraordinary thing if the Legislature intended’ 
that the term ‘composition deed’ in the Registration Act 
should mean something else than the same term in the Stamp’. 
Act and the inclusion of the term in s. 17 of the Registration 
Act shows it was intended toapgly to a transfer of immoveable 
property and not to a mer ent to take fractional 
payment of money in set ums. The decision of 
this Court in Shekh Ag ar (1) states ‘the 
sto be a cnm- 





















than the amount 
e Stamp Act is a Statute in pari mater 
stration Act and that the definition contained therein 
ld'be used for the purpose of interpreting s. 17 (e) of the 
egistration Act. 

Now the exemption of composition deeds from the 
compulsory provisions of the Registration Act dates from the 
Registration Act of 1866 and has been continued through all 
subsequent Registration Acts up to the present time. The 
question, therefore, is whether the term ‘ composition deed ’ 
was either in ordinary parlance or in the understanding of 
lawyers limited so as to exclude an assignment in trust for 
the benefit of creditors, the creditors being parties and 
releasing their claims. A reference to Murray’s Dictionary 
will show that in ordinary parlance a compounding or 
composition of claims does not necessarily exclude a general 
agreement for settlement of debts, although no exact sum 
may be arrived atas the amount of the settlement, and the 
case of Bamanyi Manikji v. Naoroji Palanji G) shows that the 


(1) (1864) 1 B. H, C. R, 233. 














mv. Chandrashat 
omposition deed to be that there ought 
pounding of debts due. It appears to me that judgeC™@y 
test the document in question would be a composition d 
In Pennell v. Rhodes (2) Patteson J. said: “I think th 
under the Statute (5 & 6 Vic. c. 122, $. 14), compoundingis a 
arranging with the creditor to his satisfaction. If there isa 
binding arrangement for discharge of the debt, from which nei- 
ther party can recede, and with which the creditor is satisfied, it 
is a compounding, though something still remains to be done.” 
The case of Malukchand v. Manilal (3), decided by Chandavarkar 
and Batty JJ., appears to me to support the same conclusion. 
There the debtor passed a document whereby three persons were 
appointed trustees, which was signed by the debtor and some 
of his creditors, but not registered, and by it the judgment- 
debtor made over to the trustees his immoveable property, 
goods and the account-books for sale on the day he signed the 
deed. The Court there said: “Certain immoveable and 


(4) (1914) 14 Bom: L, Ri S06. - (8) (1904) I, LR, 28 Bom, 264; 6 
(2) (1846) 9 Q. B, 114, 129, Bom, L, R, 296, 299, 
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moveable property of the debtor and his account books are A C. J. 

vested in the trustees for the purpose of paying his creditors. 1914 

There is no conveyance of the immoveable property of the —~ 

debtor to the creditors. Under these circumstances we think the CHANDRA 

lower Courts were right in holding that the deed fell within the SHANKAR 

exemption of cl. (e) of s. 17 of the Registration Act. The p,, aid va 

deed recites that the composition is “ for the benefit of all the | — 

creditors and all of them are to derive equal benefit from it.” Seot Ce 
It does not appear to me that the decision of the Queen’s 

Bench Division in The Queen v. Coobani:) affords any assistance 

in the present case. The words ofthe rule were held to have 

a particular and restricted implication, and an earlier case of 

Aslatt v. Corporation of Southampton (2), decided by Sit 

George Jessel, shows how special words in such a connection 

may limit the ordinary notion of compounding. In my 

opinion the document falls within cl. (e) of s. 17 of the 

Registration Act and did not require registration, nor does it, 

for the reasons given in Malukchand’s case, require registration 

under the provisions of s. 5 of the Trusts Act of 1882. Iwould, 

therefore, reverse the decree of the lower Court and remand 

the case for trial after admission in evidence of the deed in 

‘question. Costs costs‘in the cause. 







BATCHEL ~-The only question before us is whether the 
document-Ex. 67 is a “composition deed” within the 
ing of s. 17’ of the Registration Act. The document, 
after reciting that the family business, which Naginbhai had 
Carried on in his life, was “very extensive and complicated’, 
‘continues : “ He (Naginbhai) is now dead and I, Bhaidas, am 
not able enough to carry on the said business further and settle 
its claims and debts, and myself pay off the debts due to cre- 
ditors; and the sons of Naginbhai are minors; therefore it is 
not possible for them also to continue the family business. 
Taking all these facts into consideration, it appeared to me 
that by continuing the family business for a longer time we as 
well as the creditors would have to suffer a great loss.” In 
consequence of these considerations it is then set out, in para 
9 of the deed, which in the original Gujarati is called a ‘ com- 
. position deed,” that “ I, the said Bhaidas, have made over the 
whole of the goods and properties and assets belonging to our 
family for the benefit of the,creditors.”” Para 10 provides that 
“u we the creditors also hereby give in writing that after all 


E (2) (1880) 16 Ch, D. 143, 





(2) (9884) 18 Q. B. D. 759. 
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the above goods and properties are made over to the trustees 
as mentioned above, no other claim whatevet with regard to 
the amounts due to us shall remain outstanding against Bhai. 
das and the minors, but the whole claim shall be understood 
to have been written off as against them; and Bhaidas and the 
minors and their descendants are duly to make use of this 
document against us as a release passed by us il 
that behalf.” Then in para {x there isa provision that the 
trustees are to devote the proceeds of the trust properties to 
the payment of the creditors “ in proportion to their respective 
claims,” as the original is officially translated. Itmay be observ- 
ed, however, upon this phrase that the Gujarati does not 
necessarily bear the precision of meaning conveyed by the 
English rendering, and may mean no more than that payments 
are to be made to the creditors ‘in regard, or relation to 
their claims.” 

In Shekh Adam v. Chandrashankar (1) it was held by my 
brother Chandavarkar and me that this deed was not a com- 
position deed, but a mere cessio bonorum or deed of arrange- 
ment assigning Bhaidas’ property to trustees for the payment 
of the creditors, I still think that that decision was right on 
the arguments which were then submitted to us, and I venture 
to doubt whether in English law, from which the technical 








was held by Denman and Hawkins, JJ., to be not a compo 
tion deed. The reasons for which the deed in that case wa 
held to be not a composition deed are, I think, exactly appli- 
cable to the deed in this appeal, for, to use the words of 
Hawkins J. there is not “ anything to show that the property 
which the debtor has assigned will not produce twenty shillings 
in the pound for hiscreditors. It containsno provision by which 
any one creditor can be compelled to take less than twenty 
shillings in the pound ifhe can get it, forall the property is to be 
divided, and there is no obligation on any creditor to take less 
than the full amount of his debt. The deed, therefore, does 
not bind the creditors to take less than the full amount of 
their debts, and it cannot properly be called an arrangement for 
a composition ; it is in fact an assignment of all his property by 
the debtor for the benefit of his creditors, who, however, are 


(1) (1912) 14 Bom, L. R. 506 (2) (1886) 18 Q. B. D. 269 
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not asked to make any sacrifice; but who are authorised to A. ©. J. 


divide all the debtor’s property amongst themselves.” If, then 
the matter rested here, I should feel bound to hold that the deed 


1914 


w 


in suit is not a composition deed for the simple reason thata CHANDRA- 

composition deed is a deed which compounds, and this deed SFĦANXAR 
‘ v. 

does not compound. The assignor, moreover, does not even Bar Magay 


profess to be-insolvent, but the arrangement is made merely 
to avoid a possible loss in the future. 

The only consideration which moves me now, not without 
hesitation, to abandon this opinion is a consideration which 
was not placed before the Court when the case of Shekh Adam 
v. Chandrashankar was decided: I mean the definition 
enacted by the Indian Legislature in Art. 22 of Schedule I of 
the Indian Stamp Act, 1899. For “composition deed” is there 
defined as meaning inter alia, “any instrument executed by a 
debtor whereby he conveys his property for the benefit of his 
creditors.” Having regard to this definition, to the fact that 
the Stamp Act isin large measure in pari materia with the 
Registration Act, and to the favour with which such deeds are 
regarded by the law, I think the better opinion is that .the 
deed in controversy here’ is a composition deed within the 
meaning of the Indian Registration Act. 

Mr. Inveraritý has pointed out that when in 1866 the first 
Indian Registration Act was passed, which exempted composj- 
tign-deééds, there was no statutory definition of “composition 

eed” either in the then prevailing Stamp Act or elsewhere ; 
and there is much force in the consequent argument that when 
a composition deed was first exempted from registration by 
the Legislature, what was exempted must have been a 
composition deed as the phrase was understood by English 
lawyers, and that the undefined phrase was retained, preserving 
this original meaning, in the successive Registration Acts per 
in curiam of the special definition which in the meanwhile had 
crept into the Stamp Act. But to read the two Acts in this 
way would come very near to reading them as if the 
Legislature had created traps not only for the unwary, but 
for the reasonably wary ; and, whatever the Legislature. may 
have intended in fact, I think that any time after the Stamp 
Act of 1869, which first enlarged the phrase by statutory 
definition, it must be taken to have intended that the 
“ composition deed” of the concurrent Registration Act should 


ttt 2 
(1) (1912) 14 Bom. L, R. 506. (2) (1886) 18 L, B. D, 269, 
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“A.C. J. bear the same meaning, It is open to the Indian Legislature, 
1914 if it:think fit, to enact that a ‘mere cessio bonorum shall for 
—~ certain purposes be regarded asa composition, and, having 

- Guiypra- regard to. the definition in the Stamp Act, I conceive-that . 
SHANKAR “that is what has happened in reference to the phrase as used ` 


Bat ee in the Registration Act. 
— For these reasons I agree that the deed in suit is exempt 


"Batchelor J. from the necessity of registration. 
Decree reversed ; case remanded. 
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Before Mr. Justice Beaman, 


1914 - YESHVANT VISHNOO NENE 
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Fazendari tenure—Fazendari —Lucidents, of ‘the benure—Sub-letting by. a 


Faszendar. ae 
‘he expression “ Hazendari tenure” is to referred, historically 


r 
and in its inception, to the relations existing piren the original Fa- 
e zendars and the Government. 


Alltrue Fazendars are persons holding plots of land, pr 
quired before the advent of the British Government, upon perpe ġual 
tenure subject only to the payment of a nominal rent to the Gover 
ment. Every such Fazendar might deal with the land, he so held, as 
he pleased and might sub-let it just as any otherowner of land or build- 
‘ings might sub-let his property, and it would not necessarily follow 
that any element of the original tenure was introduced into those sub- 
contracts. The relations so created are purely contractual, 

Where a tenant takes from a Fazendar,and itis expressed in the lease 
thatthe tenant takes on Fazendari tenure, and the terms of the lease 
are not in themselves inconsistent with such an expression, it may be 
safely assumed that the real intention ofthe parties was that the Fa. 
zendar intended to transfer to the tenant upon the agreed rent exactly 

. the same relations, as between them, in which he in turn as Fazendar 
stands to the-Government, that is to say, that in all these sub-contracts, 
where the Fazendar‘designedly.gives them upon Fazendari tenure, the 
term “Fazendari” must be read between the parties, in the sense in 
which it has always been understood to denote the character of 
the tenure of the true-Fazendar as between himself and the Govern- 
ment, that is to say, a permanent tenure. -’ ' 


=ñ 


j *Q, C. J, Suit No, 74 of 1913, 
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ON the 22nd February 1860 one Manekji executed’a lease O. C. J. 
in favour of Gopinath in respect of certain land situated in the 4914 
city of Bombay. The lease provided inter alia as follows :— -m 


“T have taken on Fazendari (tenure) land...measuring.. I shall build a YESHVANT 
house in the said Wadi (oart) at my own cost. The Fazendari rent in respect 
thereof is fixed at Rs. 9 which I will continue to pay to you.from year to 
year,..If the Wadi ceases to be in your possession and if the land be-required, tes ( 
you are to pay to me the ‘ valuation’ of the said house whatever the same - 
may come to. Otherwise I shall pull down my house and remove it. But 
there is to be fixed no time in respect thereof.” ai: 


V. 
KESHAVRAO 


Gopinath transferred in 1865 his rights to the land in ques- 
‘tion to Ramnath. In 1902, the heirs of Ramnath conyeyed 
those rights to the plaintiff. , . 

In the meanwhile, in 1871, Manekji and his son Jeyram 
conveyed their rights under the lease to At maram, who trans- 
ferred them in 1872 to Bhai Laxman (father of defendants 

Nos. 1, 2 and 3). - 

The plaintiff filed the present suit on the 22nd January 1913, 
praying that the defendants þe ordered to quit and deliver 
possession to the plaintiff of the land, the. plaintiff being ready 
to pay compensation to thé defendants for their house or to 

allow them to remoye the same. 
denied the lease and raised other defences. 






l and Desai, for the plaintiff. i i as 
nah with Strangman (Advocate General), for the defend- 


ts 
4 BEAMAN J.—In this case I think the defendants must 
succeed on two very substantial grounds. The plaintiff is 
suing as a Fazendar to evict the defendants. The defendants 
claim to be permanent tenants. It is unnecessary to trace the 
respective title of the parties since there is no dispute but that 
the'plaintiff derives from the original Fazendar and the defend; 
ants from the original lessee Manik Vithal. I am much indebted 
to counsel for taking me back to the original sources of the law 
in this Presidency upon Fazendari tenure, and thus giving me 
:an opportunity of analyzing the sources’ of that law and tracing 
the confusion of thought and language which appears ever. 
since to have characterised the common Bar opinion upon 
‘ this topic. A l a? 
The first ground upon which I. shall place my decision-is 
that upon a mere construction of the lease Ex. B inthe case, 
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O. C. J. dated the 22nd òf February 1860. I have no doubt whatever 
1914. but that it isa permanent lease. The lessee takes on what is 
~~ called Fazendari tenure, and he takes expressly for building 
Yersuvanr purposes; and itis also expressed that his tenancy is to be 
v. co-extensive with the right of the true Fazendar over the 
KERERAVRAO entire oart. Now, it is by the use in leases of this kind of 
Beaman J. such wordsas “Fazendari tenure” that the confusion of thought, 
~~ to which I have alluded, becomes most conspicuous. - I think 
there cannot be the least doubt but that the matter is in 
itelf essentially simple and would never have gathered so much ` 
mystery about it but that all true Fazendars, as faras I know, 
have never been called upon, or, if they have been called upon, 
have never been able, to adduce paper title explanatory of 
their status. It isto be remembered when I say this that in my 
opinion everyone originally paying tax and pension was a true 
Fazendar. This dates from Aungier’s Convention in 1672. The 
effect of it was to confirm all Fazendars found in possession of 
land outside the Fort in perpetual possession upon payment 
of a tax or pension. “Pension” here means royalty, not quit 
rent, and those who paid pension only were in respect of their 
lands virtually free holders, acknowledging by the payment of 
this pension loyalty to the Suzerain Power. Some Fazendars 
appear to have paid both tax and pension aŭd some tax only 
or pension only. Thus it becomes perfectl} clear that, 
historically and in its inception “ Fazendari tenure™is to be 
referred to the relations existing between the orignal 
Fazendars and the Government. But even n the Bomby: 
Gazetteer, as well as in common parlance, “ Fazendari tenure’ 
appears usually to be understood as confined .to the relations 
subsisting between the true Fazendars and their tenants, 
This I believe to be historically as well as theoretically 
inaccurate, but I think itis more than probable that these 
latter relations were in the beginning governed much more by 
usage than by contract, and when governed by usage, assumed 
very peculiar forms, to which legal effect was sought to be 
given in the dissentient judgment of Yardley J. in Doe dem. 
Dorabji v. Bishop of Bombay). There is nothing, however, 
that I can see in theory to prevent a true Fazendar subletting 
his land on ordinary principles of contract, and wherever that - 
is done and those principles are discoverable in the document, 
the resultant relations are purely contractual and not to be 


we 
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determined by inquiry into usage. But still it is quite obvious 0. ©. J. 
that all true Fazendars are persons holding plots of land, 1974 
probably acquired before the advent of the British Government, -~ 
upon perpetual tenure subject only to the payment of a Yusuvanr 
nominal rent to the Government. Every such true Fazendar vs 

- might, of course, deal with the land, he so held, as he pleased Kayap 
and might sublet it just as any other owner of land or Beaman J, 
buildings might sublet his property, andit would not necessarily = 
follow that any element of the original tenure was introduced 

into those sub-contracts. This probably explains the dictum 

of Farran J. in an unreported judgment (in Suit No. 262 of 1883), 
Purmananddas Jivandas v. Ardaseer Faramji, in which that 
learned Judge says :—‘‘ My experience is that it is used with 
reference to tenants holding under a private landlord to indicate 
sometimes an indefeasable right to hold in perpetuity on 
payment ofa small quit or ground rent and sometimes any 

kind of tenure agreed upon between the parties.” It appears 

to me, however, that expressed as it is, that sentence throws 
but little light, if any, upon the subject. If the word ‘Fazendari’ 
“indicates” anything at all, that must be with reference to its 
own peculiar and special”connotation and it seems to me 
erroneous to say thati could indicate any kind of tenure 

agreed to betweenthe parties. There may be instances (and 

the case before the learned Judge was one of them) in 

which th€ other terms in the sub-contract show clearly that 

the-fntroduction of the term “ Fazendari’’ is deprived of all its 

¥pecial connotation, and is, therefore, either superfluous to or 

contradictory of the real intentions of the parties. Thus to 

talk of a tenant taking from a Fazendar on Fazendari tenure 

from month to month with other terms, showing that what 

was intended was purely a monthly tenancy, would mean no 

more than that the term “ Fazendari ” has been ignorantly 

used and was in that connection meaningless. In all such 

cases the explanation of the introduction of this word is 
probably referable to the fact that the lessor is himself a 
Fazendar and might have wished to insist upon reproducing 

that character in his own interest in the sub-contract. 
However that may be, -a very little reflection will show 

that there cannot be two Fazendars of the same pro 

perty at the same time, and, therefore, itis only by the 

actual assignment of his Fazendari rights (and that isa case 

with which I am not now concerned) that a true Fazendar 

ceases to be a true Fazendar and his assignee assumes 
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Ò. Of, ‘that character in his stead. But there is another sense 
1914 im which the use of the term “ Fazendari” in these 
=~  -sub-contracts may have a very distinct significance for 
Yusavant purposes of construction and interpretation; that is to say, 
_% _ “where a tenant takes from a Fazendar, andin the lease it is 
KESHAVRAO expressed that the tenant takes on Fazendari tenure, and the 
‘Beaman J. terms of the lease are not in themselves inconsistent with such 
Ca an expression, I think it may safely be assumed that the real 
intention of the parties was that the Fazendar meant to 
transfer :to the:tenant upon the-agreed rent exactly the same 
»relations,:as-between them, in which he in turn as Fazendar 

stands. to the Government, that is to}say, that in all these 
sub~contracts, where the Fazendar designedly gives them upon 
Fazendari tenure,the term “Fazendari’”’ must be read between 

the parties in the sense in which it has always been understood 

to denote the character of the tenure of the true Fazendar as be- 

tween himself and the Government, thatis to say,a permanent 

tenure. I-have not the very least doubt in my o wn mind that 

that has, during recent years, at any rate been the understand. 

ing between the parties to leases ef this kind in the Town and 

Island of Bombay when a Fazendar sublets on Fazendari tenure 

unless the other provisionsof the lease Naake it quite clear 

that there was a different and contradictor 

that if in every case of a lease by a Fazendar to ò 

not a Fazendar, the latter had been described in the 

a sub-Fazendar, virtually the whole confusion of thoug 

with which this topic has been clouded in our law books, woul 

in my opinion, be at once dispelled. There is, however, 

one possible alternative, viz., that when the Fazendar sublet 

on “ Fazendari tenure” he meant to import the very peculiar 
incidents which custom and usage may have attached in olden 

time to the relations existing between such sub-tenants and 

the Fazendar. But I think it would be too late now, especially 

in view of Sir Erskine Perry’s judgment, to reopen inquiries 

into what such ancient custom and usage may have been when- 

ever we find the words “ Fazendari tenure” in these sub-leases. 
Applying that reasoning to the terms of the present 

lease, it is quite clear that there is nothing in it con- 
tradictory to the natural use and meaning of the words 
“Fazendari tenure,’ which it contains. The landlord 

Gopal Danaji held the land in relation to the Government as 

a Fazendar,.and, therefore, in perpetuity. He gives a portion 

‘of it to Manik Vithal on “ Fazendari tenure”, that is to say, 
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as between himself and Manik Vithal, to the latter in perpe- 
tuity. I, therefore, have felt no difficulty whatever in con- 
struing the document of 1860 as a lease in perpetuity. I do 
not now dwell upon a question raised at one part of the trial 
by counsel for the defendant as to the genuineness of that 
document. It is more than thirty years old and it comes from 
proper custody. I see no reason whatever to doubt that it 


do cument, and I may add that I think the -> 


defendant’s position would have been very much weaker with- 
out it than it now is with it; for, if that document were held 
to be a forgery, then we should have to look for the origin of 
the tenancy elsewhere and might have to invoke the language 
of Ex. A inthe case, which-isan agreement of the year 1859 
between the same parties. There‘can, of course, be no doubt 
(for this is common ground) but that in the year 1860 there was 
a subsequent agreement-of the 2znd.of February; but if Ex. B 
be not that agreement, then its terms are lost for ever, and in 
investigating the origin of the tenancy, in order to throw light 
upon its true character, I do not see how the Court could 
ignore Ex, A. I will not pursue that topic any further, for, as 
I have said,-I do not think that there is any sufficient reason 
to doubt the genuinéness of Ex. B, the lease of the 22nd of 
February 1860 


ond ground, upon which 1 ‘think the- defendant has 








1871, the plaintiff gave the defendant peremptory notice 
to quit on the ground that the tenure was an ordinary 
tenancy from year to year. The defendant replied 
virtually denying in toto the plaintiffs title. There the 
denial went further than probably the defendant would 
wish to carry it now, for he denies that to his know- 
ledge the plaintiff was a Fazendar of the land, or had any 
- right of interference with his (the defendant’s) occupation of it. 
In this case, however, I take it to be common ground that the 
plaintiff is and always has been the true Fazendar of the 
entire oart, of which the land in dispute forms a portion. 
Nevertheless, it appears to me quite clear that the defendant 
at the same time repudiated, and intended to repudiate, the 
plaintiff's right to treat him asatenant from year to year, 

that is to say, he asserted his right to a permanent tenancy, if 
` not in the actual notice, at any rate by hissubsequent conduct, 
of which abundant evidence is forthcoming in the year 190r. 
Between 1875 and 1901, there is no evidence before the Court 

R Be 


an eaally solid defence, is that of limitation. As far back as” 
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0. C. J. toshow thatthe defendant paid to the plaintiff any rent 

1914 Whatever. It hasbeen contended on behalf of the defendant that 

=~~ not one anna of rent was paid for the whole of that period. 

YusHavant However that may be, the defendant has never repudiated his 

v. liability to pay the quit rent or ground rent of Rs. 9 a year 
KHSHAVBAO which his predecessor-in title Manik Vithal agreed to pay to | 

Beaman J. the Fazendar under the lease of 1860. So that, when the 

“plaintiff sued the defandant in 1901, the defendant so far ad- 

mitted his title as toconsent to pay him ground rent, on 

condition that it was described as Fazendari, at the old rate of 

Rs. 9 per annum, stipulated for in the lease of 1860. I appre- 

hend, therefore, that there canbe no doubt but that the 

defendant has established a prescriptive right to a perpetual 

tenure of the land upon the terms originally agreed upon 

between Gopal Danaji and Manik Vithal in 1860. 

_I will not pause upon the third ground of defence which was 
that by the agreement of 1901 whatever may be said about 
the events which had ` previously happened, the plaintiff ac- 
cepted the defendant as his permanent tenant. Iam by no 
means sure that that would be a very solid ground. 

But upon the two points I have dealt with I think that the 
defendant has well established that thé\plaintiff’s suit for 
ejectment fails. 

There is a prayer for three years’ arrears of rent, “and that - 
the defendant has never objected to pay. That amount‘must, 
therefore, be decreed to the plaintiff, but, of course, that wi 
not affect the order for costs, which will be the same as though 
the suit had in all respects been dismissed. 

Decree for the plaintiff for Rs. 27; but the plaintiff should 
pay all the costs of this suit. 








Attorneys for the plaintiff: Dikshit and Purshottamrat, 
Attorneys for the defandant: Judah and Soloman. 
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CRIMINAL REVISION. 


Before Mr, Justice Heaton and Mr, Justice Shah. 


EMPEROR 


v 


-UMED RAJA. 





Practice— Witness for prosecution—District Magistrate—Order to make the wit- 
ness into co-accused in the trial. 


In a criminal trial, two persons were examined ss witnesses for the pro- 
secution, At the end oftheir examination, the accused applied to the 
Magistrate to turn those witnesses into co-accused with them, The 
Magistrate declined to doso, but the District Magistrate, on appeal, 
ordered that a complaint should be laid against the witnesses and they 
should be tried jointly with the accused. The witnesses having applied 
to the High Court :— 

Held, that the order passed by the District Magistrate should be set 
aside as it was not warranted by any provision of the Criminal Proce- 

` dure Code, 


ri 
A Magistrate trying a case aeaa, unless there be something very 
unusual, be left to try it in bis own way, and should not be interfered 
with during the course-ef the trial. Ifit transpires in the course of the 
case that criminal -pfoceedings ought to be taken against any who have 
given evidencagfhose proceedings ought ordinarily to await the conclu- 
sion of tf case; and they ought to be instituted ordinarily by the order 
of, an application to, the Magistrate who has tried the case and who 
s conversant with all the circumstances, 










OnE Dulab Lala was being tried by the Second Class Magis- 
trate of Hansot, for fraudulent execution of a deed of sale with 
intent to defraud his creditors, an offence punishable under s. 
423 of the Indian Penal Code. 

At the trial, Umed and Pranjivan (the applicants) were exa- 
mined in chief as witnesses for the prosecution, their cross- 
examination being reserved. 

The accused applied to the Magistrate, during the pendency 
of the trial, to make the applicants co-accused with him at the 
trial. The Magistrate dismissed the application. The accused 
next moved the District Magistrate, who ordered that the 
applicants should be made co-accused and tried jointly with 
the accused, on the following grounds :— 

“ The applicants are, on their own showing accomplices, and not entitled 
to evidence, unless confirmed independently. Itis therefore as well that 


* Criminal Application for Revision by W.0. Alcock, District Magise 
Nog1 of 1914, from an Order passed traie of Broach, 
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they should be joined as co-accused, Ifthe case was sent up by the Police 
(it does not seem that if was) they should be directed to send up a complaint 
against the two witnesses also. If it was taken up on complaint, the Magistrate 
should cause a complaint to be laid against the two witnesses, preferably by 
the present complainant, and if he refuses, by any clerk,” 


The applicants applied to the High Court, 


G. S. Rao, for the applicants, 
G. N. Thakore, for the opponent. 
S. S. Patkar, Government Pleader, for the Crown. 


HEATON J.—It appears that two accused persons, who have 
been tried by the Second Class Magistrate of Hansot, asked 
that, Magistrate during the course of the trial to make two 
witnesses, who had given evidence in the case, into co-accused 
persons with them. The Magistrate declined to do so 
whereupon they (the-accused persons ) appealed or applied to 
the District Magistrate. 

To begin with,I do not know of any power given to a 
District Magistrate by the Code of the Criminal Procedure 
which would enable him to intérfere in the matter (by way of 
appeal or revision). However, did interfere and this is 
the order he made:—“ If the case waSsent up by the police 
(it does not seem that it was) they should pg directed to send 
up a complaint against the two witnesses also, “| pause here, 
because I see no objection to this part of the orde 
made by the District Magistrate acting as a police ONCE! 
But I do see an objection to it if it was made by him as 
Magistrate, The order then goes on: “If it was taken up on 
complaint, the Magistrate should cause a complaint to be 
laid against the two witnesses, preferably by the present 
complainant, and if he refuses, by any clerk.” This order, if 
it means anything, means that the Magistrate trying a case 
is directed by a superior Court, whatever his own view of the 
case may be, to make a complaint against a witness in the 
case he is trying or to order some-clerk to do the same thing. 
I do not understand on what power conferred on him asa 
Magistrate the District Magistrate was then relying, nor do I 
understand the reasonableness of such an order. On general 
principles, unless there be samething very unusual, a Magistrate 
trying a case should be left to try it in his own way, and should 
not be interfered with during the. course of the trial. If it 
transpires in the course of the case that criminal proceedings 
ought to be taken against any who have given evidence, those 
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proceedings ought ordinarily to await the conclusion of the case, 
and certainly they ought to be instituted ordinarily by the order 
' of, or an application to, the Magistrate, who has tried the 
case and who is conversant with all the circumstances. The 
order, which the District Magistrate has made, seems to me 
to offend against those principles. Moreover, it is, as I have 
already indicated, an order which he has no authority 
whatever to make under any provision of the Code of 
Criminal Procedure. 
Therefore, I think, it should be set aside. 


SHAH .J.—I entirely concur. 
Rule made absolute. 


` 


Ta ‘CRIMINAL REFERENCE. 





Before Mr, Justice Heaton and Mr, Justice Shah. 





i onfession made by an accused before a Magistrate in a Native 
Ibescate cannot be admitted into evidence under s, 80 of the Indian Evid- 
ence Act, 1872. The Magistrate recording the confession must be 
examined to prove the confession before it can be used as evidence, 
The accused Dhanka was charged with having murdered his 
. relative Raymal, and his wife Aval with abetment of the 
offence. The murder was committed at Kundal,a place in 
British India. The accused then absconded to Ratanvay, a 
place in the Palitana State,a Native State in India. They 
were arrested at Ratanvav and were taken to the First Class 
Magistrate of the Palitana State before whom they confessed 
their guilt. The confessions were duly recorded by the 
Magistrate. The accused were later extradited and tried by 
the Joint Judge of Ahmedabad. 
At the trial, the confessions recorded by the Palitana 
. Magistrate were put in on, behalf of the prosecution. The 





— k Oriminal Reference No. 80f 1914 cedure Code, made by C. N. Mehta; 
under s, 307 of the Criminal Pro- Joint Judge of Ahmedabad, 
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A. Cz. J. accused retracted their confessions. The learned Judge admitt- 
1914 €d the confessions in evidence under s. 80 of the Indian Evi-. 
~~ dence Act. 

Empyror The Jury returned a verdict of simple hurt against Dhanka 

v. and found that his wife was not guilty of any offence. 
Prr The learned Judge having differed from the verdict referred 
—. the case to the High Court under s. 307 ofthe Criminal Pro- 
cedure Code. 


Manubhai Nanabhai, for the accused. 
S. S. Patkar, Government Pleader, for the Crown. 


PER CurRIAM.—In this case the conclusion that we have 
come to is that we ought to have before us, so that we can 
deal with them as evidence, the statements of the two accused 
recorded by Mr. Dolatram Motiram, First Class Magistrate 
of Palitana State. Those statements have been admitted in 
evidence and, as we think, wrongly admitted. They have 
been dealt with as if s. 80,of the Evidence Act applied to 
them. We do not think s. &@ does apply to them, because, 
we think, s. 80 refers only to those Officers, Judges and Magis- 
trates who come under cl. 7 of s, S¥\Qf the Evidence Act, that 
is to say, officers whose appointments PAd 5° forth are notified _ 
in the official Gazette and of whose sign 
the Court will take the judicial cognizance, TMS necessary, 
therefore, that this Magistrate should be called an 
and we direct that the Additional Sessions Judge of Ahr a 
do take the necessary evidence in the matter. 

When the Magistrate of Palitana has appeared and depose: 

it would appear on the authority of the case of Queen-Empress 
vV. Nagla Kala) that the statements themselves, that is the x 
written papers, may be used as evidence, and when all this 
has been done, we shall be and not until then shall we be, in 

a position properly to deal with and dispose of this case. i 

The evidence, when taken, must be certified to this Court, 
and should be taken and certified as soon as possible. 







r __, / 
(1) (1896) I. L, R. 22 Bom, 235, ` 5 
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APPEAL FROM ORIGINAL CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 
BACHOO HARKISONDAS 1914 


— 
February, 





v. 
NAGINDAS BHAGWANDAS. * 


Hindu Law—Partition--Adopted grand-son takes one fourth of the share of 
the natural grand-son—J oint Family estate-~ Mitakshara—Mayukha— 
Dattaka Chandrika, 


The adopted son of a pre-deceased natural son of a common ancestors 
on partition with the natural son of another'pre-deceased natural son of 
. the common ancestor, takes one-fourth of the share of the latter, 


N died leaving two sons H and B, who lived as members of joint 
Hindu family, H died leaving a widow G, who was pregnant. B died 
leaving a widow M to whom he had given authority to adopt, G gave 
birth to a posthumous son, the defendant, M adopted the plaintiff. In 
a suit by the plaintiff to partition the ancestral estate-— 

Held, that he was only entitled to one-fourth of the share of the 
defendant, 

Suir to partition ancestral property. 

One Nagardas, a Gujarati Hindu merchant, died leaving 
two sons Harkissondas and Bhagwandas, who lived as mem- 
bers of a joint Hindu-family. 

On 14th Septeniber, 1909, Hurkissondas, the younger bro- 
ther, died leaving a widow Gangabai en ciente. 

On the-17th December, 1900, Bhagwandas died leaving a 
ankorebai to whom he had given power to adopt. 

n 18th December 1900, Gangabai gave birth to a posthu- 
ous son (the defendant Bachoo). 

On 17th February 1901, Mankorebai adopted Nagindas (the 
plaintiff). 

_ In 1901 Bachoo filed a suit (No. 128 of 1901) for a declaration 
‘that he was solely entitled to the ancestral property, and that 
Nagindas was not the adopted son of Bhagwandas. In this 
suit he also prayed that in the event of the Court holding that 
Nagindas was entiled to any interest in the ancestral property. 
the property might be partitioned. The suit eventually went 
for final decision to the Privy Council where it was held that 
the adoption of Nagindas was valid, but that partition of the 
property should not be decreed owing to. both Nagindas 
and Bachoo being minors, each having a chance of survivor- 

ship in the death of the other. 


p O a 
£ * 0. C. J. Appeal No, 58 of 1918, Suit No, 1886 of 1912, 
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Nagindas (the plaintiff) having come of age, on 15th of Septem- 
ber 1911, filed the present suit on 19th December 1912 against 
Bachoo (defendant 1), Mankorebai (defendant 2) and Gangabai 
(defendant 3) for partition of the ancestral estate which was in 
the hands of Receivers appointed in the former suit, claiming 
one-half share in such estate. He prayed that a partition might 
be made of the ancestral estate, due provision being made for 
the maintenance of Mankorebai (defendant 2) and Gangabai (de- 
fendant 3); and that, as some of the immoveable property and 
the bulk of the moveable property was within the jurisdiction 
of the High Court, leave to bring the suit under cl. 12 of the 
Letters Patent might be granted. 

Defendant 1 in his written statement contended inter alia 
that the plaintiff was not entitled toa half share in the ancestral 
estate; that the plaintiff having become a co-parcener by adop- 
tion was entitled only to a fifth share in the said ancestral 
estate and that he himself was entitled to the remaining four- 
fifths; that provision should be made for the maintenance 
of defendants 2 and 3 from the share of the plaintiff 
and from his own share respectively ; and that Rs. 20,000 
given by Bhagwandas, plaintiff’s adoptive father, to his daugh- 
ter Bai Naval, Rs. 22,500 spent “aad on her . marriage 
and first {pregnancy ceremony ee Rs. 2306 
spent on the funeral expenses of Bhagwandas Nj excess of the 
amount spent on the funeral expenses of Harkissomeas should 
be deducted from the share of the plaintiff. i 


At the trial the following issues. were raised :— 








1 Whether plaintiff is entitled to one-half share in the ancestral estate 
or to a one-fifth on partition P 

2, Whether the Rs. 20000 given by Bhagwandas to his daughter Bai 
Naval should not be debited to plaintiff’s share on gpartition P 

3. Whether payment directed to be made for the plaintiff and end defen- 
dant and to 1st and 3rd defendants respectively by the order of loth 
October 1912 should be debited to their respective accounts on partition P 

4. What are the rights of the defendant 2 in the share of the plaintiff P 

5. Whether defendant 2 is not entitled to the ornaments claimed in the 
written statement P 

6. Whether defendant 3 is not entitled to the ornaments specified in the 
list to written statement? 

7. What isthe proper provision for maintenance and residence of the 
srd defendant? 

8. Whether question raised by i issue 2 is not rés judicata P 

9; Whether claims of defendants 2 and 3-to the respective list of orna- 
ments are not barred by their making.the same-claim inthe previous suit and 
not proceeding with it P 
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The following is the translation by Sir Ramkrishna Bhan- 
darkar of the passage in Dattaka Chandrika (sec. v, pl. 25), on 
which the parties relied.— 

It should be understood by this that an adopted son acquires the owner- 
ship wherever possible of his proper share by a relation similar to the rela 

_ tion, brotherhood ete. by which a natural born son acquires a right to the 
property of his brothers ete. Similarly an adoptive grandson whose adopt- 
ing father is dead acquires the ownership of the share proper for an adopted 
(son, when the owner of the property has got another son or other sons 
and of the whole when he has got no son or sons, It should not be argued 
that because a grandson is necessarily the owner of the share proper for his 
father, the taker (in adoption) of the adoptive son being a natural born son 
of the grandfather and entitled to ashare equal to that of the uncle similarly 
born, the adoptive grandson should take a share equal to that of the uncle: 
for it involves impropriety inasmuch as the adopted son gets one-fourth and 
the adoptive grandson an equal share, Therefore that share is proper for 
a son’s father which he would get by law if he were of the same description 
(adopted or natural born ) as theson, This way should be followed inthe 
case of great grandsons also, 


Macleod J. decided that the plaintiff was entitled to one 
half share in the ancestral estate ; that the question raised by 
issue 2 was res judicata; that the payments made to the 
various parties from the e of filing of the suit should be 
that defendant 2 was not entitled to a 
share equal to that of her son but was only entitled to claim 
maintenance against him; that the Commissioner should de- 
cide what xfere the sfridhan ornaments of defendants 2 and 3. 
tdship referred the matter to the Commissioner to as- 
fiain what the ancestral estate was and to partition the same 
between the plaintiff and the defendant in equal shares after 
making due provision for the maintenance and residence of the 
2nd and 3rd defendants ; and also to ascertain what ornaments 
out of those in the possession of the Receiver were stridhan 
ornamenst of defendants 2 and 3 respectively. His Lordship, 
after stating the facts, in his judgment observed :— 

“The first question is whether the plaintiff is entitled to share 
equally in the ancestral property with the rst defendant, or 
whether he is only entitled to a reduced share on the ground 
that he was the adopted son"of Bhagwandas and not a natural 
son. The rst defendant’s contention is based solely on para- 
gtaphs 24 and 25 of Chapter V of the Dattaka Chandrika, 
according to which a relation by adoption when entitled 
to inherit together with a teal‘relation_of the same degree, 
either lineally or collaterally, must take a reduced share, 


R 34 
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In Raghubanund Doss v. Sadhu Churn Doss (1) it was held 
that the rule laid by the above passage should be followed in 
the case of a partition in a Mitakshara joint family. A person 
had three sons, one of whom adopted the plaintiff and 
subsequently died. during the life-time of his father who died 
afterwards. The property was not acquired by that person 
himself, but was inherited by him from his ancestor. The 
adopted son claimed a third share as against the sons of his two 
paternal uncles by adoption. However, he was only allowed the 
share proper for his father if his (the son’s) father had been an 
adopted son. 

The relationship of the parties in that case was no ee 
similar to that of the parties in this case. But it has been 
contended on behalf of the plaintiff that that decision is not 
applicable in the case of a joint family governed by the 
Mitakshara law in Bombay. Mr. Sutherland’s translation of 
paragraphs 24 and 25, which was before the Court in the case 
I have above referred to, with the addition of certain words 
admittedly omitted by him, is not admitted by the plaintiff to 
be correct. Mr. Sutherland has translated the word “dhani” in 
the original as “ ancestor” and if ig contended that the word 
ought to be translated as “ owner” or “proprietor,” and that 
contention is supported by the evidence before me of Dr. 
Bhandarkar, who is recognised as a very emigent Sanskrit 
scholar. But whatever the correct translation 
my opinion, this passage is not applicable to a case of pai 
between members of a joint family in Bombay governed by 
Mitakshara law; and I cannot do better than adopt the argu- 
ment of Mr. Golapchandra Sirkar at pages 401 and 402 in his 
Tagore Law Lectures of 1888: see also Trevelyan’s Hindu Law, 
pp. 180, 181. In the case of a partition the primary division is per 
stirpes irrespective of the quality or quantity of the members 
belonging to each stirps. Therefore in this case the first divi- 
sion must be and can only be half and half as if Bhagwandas 
and Hurkissondas had equal vested interests in the joint family 
property, and those interests in the estate could not be affected 
either by the birth of sons to them or by their taking sons in 
adoption. It is only when the secondary division fer capita 
comes to be considered that the question arises whether an 
adopted son takes equally with a natural son in the same 
stirps, and in that case there can Be no doubt that under the 
Mitakshara law theadopted son takes a reduced share, which, 


(1) (1878) I, L. R. 4 Cal, 425 
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according to a decision of this Court, is one-fourth of what the 
natural son would take. The passage above referred to in the 
Dattaka Chandrika is contained in the chapter which relates 
to succession by inheritance to the estate of the owner, and 
cannot be applied to cases of acquisition of rights by birth or 
survivorship recognised by the Mitakshara but not by the 
Dayabhaga which considers the father as the owner of the 
property, the son having no right in the property until his 
death and consequently having no right to partition without 
his consent during his lifetime. 


I, therefore, find the first issue in the affirmative. The plaintiff 
is entitled to a half share in the ancestral estate on partition. 
The next question is whether Rs. 20,000 given by Bhagwandas 
to Navalbai should not be debited to the plaintiff’s share on 
partition; and together with that issue, issue 8 must be taken, 
which is raised by the plaintiff, viz., whether the question rais- 
ed by issue 2 is not res judicata. In order to decide those issues 
I have to consider what took place in the previous suit in respect 
of that Rs.20,000, although nothing was said about it in the plaint, 
owing to the claim made by Navalbai inher written statement. 
It was argued by the plaittiff at the hearing that Bhagwandas 
was a joint member-of a Hindu family and could not make 
such a large gift to his daughter out of the joint ancestral 
family, and it~was eventually decided that that Rs. 20,000 was 
a valid gift. Now, the question of partition having been 
ed in that suit, the only question in respect of that 
S. 20,000 which could be decided between the parties was 
whether that gift of Rs. 20,000 could be held to have been 
validly made out of the joint family property as the only 
property which belonged to the parties at that time come 
first. It is quite true that Sir Lawrence Jenkins in his judg- 
ment says as follows :— 










“Seeing then that the estate is of the value I have named that at the date 
of the gift Bhagwandas was the only living person entitled to it that Naval 
then was the only living issue of the two brothers and that the gift made 
out of the income of the estute. Iam of opinion that the limits of propriety 
were not exceeded and I do not think it can at this stage be said that the 
gift is invalid. If hereafter there is a partition a question may perhaps be 
raised by Bachoo as to whether the amount of the gift should not be brought 
into account but that is a matter with which we now have no concern,” 


The question now at issue is exactly the same question 
which was at issue in the previous suit, namely, whether this 
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O. ©. J. was a proper gift to be made out of the joint family funds. 
1914 The Court might have declined to deal with it, having refused 
~~ to decree partition. But the Court having found that Bhag- 

Bacuoo wandas was entitled to make this gift out of the family funds, 

v. I do not see how it can now be said that that question has not 

NAaGINDAS heen finally decided by the Court in a former suit between the 

Macleod J, same parties. With due respect, it was not open to the Court, 

— having decided the point, to limit the powers of another Court 

to hold that that question had been decided in the previous 

suit, in other words to say that the matter was decided in that 

suit, but that the parties were at liberty to try and have the 

question reopened in another suit: And, therefore, I consider 

that I am not in any way bound by those limitations sought 

to be imposed according to the defendant’s contention upon 

my right to decide whether this particular matter in respect 

of Rs. 20,000 is res judicata. As the gift of Rs. 20,000 to Naval- 

bai was held to be a perfectly valid gift out of the joint family 

property in 1900, then there is an end of the matter, and the 

fact that there has been a change in the members of the joint 

family cannot enable those who are now entitled to ask for a 

partition to reopen the question and~contend that that gift 

was not properly made out of the joint family funds but should 

be debited to a particular share, which share will only come 

into existence on partition. I, therefore, find1 
affirmative. 






the previous suit was continued after the final decision had 
been arrived at, and by an order of the roth of October 1912 
vatious payments by way of maintenance were directed to be 
made to the parties. It has been urged that as the payments 
directed to be made to one branch exceeded the payments 
made to the other branch, those payments should be debited 
to the respective accounts on partition. That would not be 
correct since as long as the property is not divided all the 
payments come out of the joint funds whether one member of 
the family gets more than another; but I think that payments 
made to the various parties from the date of the filing of the 
suit should be debited to their shares as that is the time from 
which the account is to be taken of the joint family property. 

Issue 4 was raised by the 2nd defendant, Mankorebai, who 
claims to share equally with the plaintiff. Her contention is 
based on a passage in the Mitakshara which states that when 
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after the death of the father the sons divide, the mother will be 
entitled to an equal share. But that passage cannot be applied 
to the case of an only son. The mother cannot demand 
partition with her sons or son, but in the case where there are 
a number of sons to divide after their father’s death the mother 
is entitled to share; the reason being, I suppose, that when the 
ancestral property is divided amongst the sons, there might 
be a difficulty in the mother’s maintenance being provided 
for, although that difficulty might be obviated by the mother’s 
maintenance being provided for before the division takes place. 
However, it is clear that the 2nd defendant hasno claim in this 
case to share with her son, because the son only -takes after 
the first division has been made per stirpes and therefore he is 
entitled to the whole interest of his father and his mother has 
a claim against him for maintenance. I may note that the 3rd 
defendant makes no claim to share in her son’s share. 

As regards the claim to ornaments by the znd and 3rd 
defendants, it appears that in the previous suit there wasa 
reference to the Commissioner to decide what were the stvidhan 
ornaments of the respective parties. That referencs was not 
proceeded with and for that reason it has been contended that 
the widows’ claim totheir ornaments has been given up. I 
do not think that’that contention is well founded, as in any 
event, on appiication to the Court, the reference can be restored 
to the Comfmissioner’s file. 
question has arisen whether the Court has any power 
o grant leave under cl. 12 of the Letters Patent in the case of 
asuit for land partly within and partly without the jurisdiction. 
That clause has given rise to a considerable amount of 
discussion, and no doubt an opinion has been expressed by Sir 
Lawrence Jenkins in Vaghoji v. Camaji ü) that the Court 
only has jurisdiction to deal with suits for land where the 
land is entirely within the jurisdiction, and that ifa part of the 
land is outside the jurisdiction no leave granted under cl. 12 
can give the Court jurisdiction to deal with such land. How- 
ever, there is considerable ground for thinking that that opi- 
nion was not necessary for the decision of that case and is 
therefore obiter. On the other hand it was decided by Candy 
J. in Balaram v. Ramchandra(2), following; decisions of the 
Calcutta and Madras High Courts, that the Court had power 
to grant leave under cl. 12 to try suits for land in cases where 












(1) (1904) I. L. R. 29 Bom. 249, (2) (1998) I. L. R, 22 Bom. 922. 
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O. 0. J. the land was partly within and partly without the jurisdiction; 
1914 and certainly in cases of partition it would work great hard- 
~~ ship on the parties if they had to file another suit for partition 

Bacuoo ofthe land outside the jurisdiction of this Court. And if it is 
een as -possible to put a liberal construction on cl. 12, which cannot 
—— Work any possible hardship to any of the parties, I do not see 

Macleod Je why I should not do so. 

~~ There will, therefore, be a reference to the Commissioner to 
ascertain what is the ancestral estate, the subject-matter of 
this suit, and to partition the same between the plaintiff and 
the defendant in equal shares after making due provision for 
the maintenance and residence of the 2nd and 3rd defendants. 
Also to ascertain what ornaments out of those in the possess” 
ion of the Receiver are stvidhan ornaments of the defendants 
2nd and 3rd respectively.” 


rite 


The defendant appealed. 


Raikes, Setlur and Desai, with Strangman, for the 
appellant. 

Setalvad, Bhandarkar, Kanga, and Jayakar, with Inverarity, 
for the respondent. 

Raikes.—We submit that the ave 
natural son on partition with a eel Sen of another pre- 
deceased natural son of the common ancestor takes one-fourth 
of the share of the latter. Dattaka Chandrika, s 
is a direct authority on the point. The only case 
on this question is that of Raghubanund Doss v. 
Churn Doss) and it supports our contention. The lowe 
Court is wrong in disregarding Raghubanund Doss’ case 
on the ground that the Mitakshara law applying to the 
Bengal School is not the same as the Mitakshara law applying 
to the Maharashtra School. In Dattaka Chandrika there is no 
such distinction on questions of adoption between different 
schools. In Sri Balusu Gurulingaswami v. Sri Balusu Rama- 
lakshmamma (2) the Judicial Committee quote West and Buhler 
(pp. 862-63) and recognise Dattaka Chandrika as an authority 
on the law ofadoption. In the Full Bench case of Waman v. 
Krishnaji, (3) Dattaka Chandrika and Dattaka Mimamsa are 
spoken of as the leading authorities on adoption. 

Dattaka Chandrika contains six sections: Sutherland’s 
translation, Stokes Hindu Law Series, p. 629. The heading of 


ES (1878) I. L. R. 4 Cal. 425. . 22 Mad, 398, 411, 26 I. A. 113. 
(2) (1899) 1 Bom, L, R. 226; I. L. (3) (1889) I. L, R. 14 Bom, 249,258, 











son of a predeceased 
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sec. V in the translation is unfortunate. In the original text 0. 0. J. 
it is “sharing up of adopted son.” This section deals first 1914 
with partition and not with succession. The scheme of this sec- ~~ 
tion shews that it applies to all partitions and not to partitions Bacxoo 
under the Dayabhaga school only. Under the Dayabhaga v. 
there is no partition in the life-time of the father but there are’ Naguypas 
passages in section V which refer to partition. This clearly 
shows that the lower Court is wrong in saying that Dattaka 
Chandrika applies to partition under the Dayabhaga and not 
under the Mitakshara law. Placitum 30 is express on the point. 
The author of Dattaka Chandrika deals with general questiong 
of Hindu law and not with regard to any particular school. 
There is no principle in applying this passage to partition 
under the Dayabhaga any more than partition under the 
Mitakshara. Itis easier in principle to apply this passage to 
the Mitakshara joint family than to the Dayabhaga family. 
Under the Dayabhaga each member is the owner ofan 
unascertained but a definite share: under the Mitakshara the 
right of each co-sharer extends to the whole of the property: 
see Mayne on Hindu Law, §. 265,-p. 330 (7th edn. ); $. 373, P- 493. 
Doctrine of representation referred to by the first Court ap- 
plies more to the Dayabhaga than tothe Mitakshara. Concep- 
tion of the Mitakshara joint family adopted by the first Court 
is not correct. Itis wrong to say that Dattaka Chandrika differs 
from the Mitakshara view of joint family. 
Mitakshara, Ch. I, sec. v deals, for the first time, with the 
‘question of representation. The word used in this passage is 
ASMA (utpadana) meaning ‘ begetting.’ It does not refer 
to adoption in terms. 
Dattaka Chandrika is consistent with the Mitakshara in 
the matter of succession. See Mayne s. 110, P. 13938. 598, 
p. 811; Dattaka Chandrika, sec, VI, pl. 1. 
The unequal distribution of the estate between the adopted 
and legitimate son is based upon relative superiority and 
inferiority of their status : Sarkar.on the Law of Adoption, p. 399. 


Setalvad.—The respondent is entitled to share equally with 
the appellant. The interest which a person acquires in a joint 
family is by birth. This interest is worked out at the time of 
partition: Stokes’ Translation of the Mitakshara, pp. 366, 
374) 375 ; Mandlik, p. 32. The argument for the appellant is 
that interest by birth is different from interest at partition. 
But this is not the case. 
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The adopted son occupies the same position as a natural son 
except in a few instances specifically noted: see West and Buh- 
ler, sec. VII, p. 1145. 

Dattaka Chandrika may be set aside if its doctrines are in 
conflict with the Mitakshara and the Vyavahara Mayukha. The 
adopted son has all the rights of the natural son under the 
Mitakshara and the Mayukha: Mitakshara, Ch. 1,sec. 11, pl. 
22 (Stokes, p. 420); Juttendromohun Tagore v. Ganendromohun 
Tagore (1); Trevelyan on Hindu Law, pp. 172, 173, 176. 

Among ‘grandsons by different fathers the allotment of 
shares is according to their fathers: Mitakshara, Ch. I, 
sec. V, pl. 136; Stokes, pp. 391-392; Mandlik p. 44. There is 
no exception made in the case of a grandson who is adopted. 
The only exception is the text of Vasishtha, viz., where a 
natural son is born subsequent to adoption, the adopted 
son takes one-fourth of the share of the natural son. When a. 
superior son exists the share of the inferior son is less: 
Mitakshara, Ch. I, s. 11, pl. 24 (Stokes, p. 420). 

[Scorr C. J——‘Son’ includes ‘grandson.’ ] 

The text speaks of aurasa son, i. e., son of one’s own body, 
that is son of the propositus, not the son of a paternal uncle of 
the propositus as in this case.When a natural son is born he is in 
better relation to perform funeral ceremonies to his father than 
the adopted son. His share therfore is greater. Among grandsons 
by different fathers, the allotment of shares is according to their 


fathers. JA ANT ATAT in- the text means ‘ascértainment 


of shares is according to their fathers’ ; 4 ERA it is notta 

be determined by their own @&T. Mitakshara, Ch. I, 
sec. V, pl. x. This text is quoted and followed by Chanda- 
vatkar J. in Umed Babar v. Khushalbhai (2). Balambhatti and 
Subodhini lay down the same principle. The only exception 
to this principle is in the case of the son of a disqualified 
father, because he would otherwise get nothing: Mitakshara, 
Ch. II, sec. x, pl. 9 (Stokes, p. 457). 

If the principle is that a grandson succeeds according to the 
CRT (swarupa), that is, character, of his father and not ac- 
cording to his own swaruga, then the text of Dattaka Chandri- 
ka which says that ason’s share is to be determined with 
reference to what he is and not with reference to his 
father ‘being in conflict’ with the Mitakshara and the 
Mayukha, is not of binding authority in the light of 


(a) (2872) L, R, I. A. Sup, Vol. 47, 67. (2) (1909) 11 Bom, L. R. 396, 401. 
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the Privy Council ruling in Sri Balusu Gurulinga- O. ©. J, 
swami v. Sri Balusu Ramalakshmamma (0). Dattaka Chand- 1914 
rika is not a smritti. It is the production of a recent wo 
writer. It is of less authority than Dattaka Mimamsa, which Bacxoo 
does not lay down any such rule. Dattaka Mimamsa is not to ve 
befollowed when it deviates from or adds to the smrittis: Maon 
Ramchandra v. Gopal (2). A fortiori this would apply to Dat- 

taka Chandrika which is of less authority. Dattaka Chandrika 

is inferior in authority to Dattaka Mimamsa in Maharashtra, 

and it must yield in authority to the Mitakshara and the 


Vyavahara Mayuka: Narayan Babaji v. Nana Manoher (3) 
and Bayabai v. Bala (4), 


It is generally understood that an adipted son gets the same 
share as his father. Otherwise the oink would have been 
raised in Narayan bin Babaji y. M, 


athaji Durgaji (5). The 
adopted son there took the same Share as the G son. 


ika, even if it is accepted, 
nt. First, it does not deal 
erty but deals only witha 










en it deals with the partition of 
ngal school: Debi Parshad v. Thakur 
y, the passage, if properly read, relates to the 
opted son of an adopted son. Thirdly, the 
rms deals only with the case of a son and the 
son of another predeceased son of the proprietor, In 
; S case the partition is between cousins, one of whom is the 

F adopted son of the other’s paternal uncle. In joint family, 
under the Mitakshara, the father is not gf§ (dhani). The 
ownership of the father and son is the same. Mitakshara, Ch. 
I, sec. V, pl. 3 (Stokes, 391). 

The authority of Raghubanund Doss’ case(?) is questioned 
in Rajav. Subbaraya (8); Birbhadra Rath v. Kaipataru 
Panda ©); and Baramanund Mahanti v. Chowdhry Krishna 
Charan Patnaik (29), 





_(1) (1898) 1 Bom, L. R. 226, L, R., - (5) (1903) I. L. R, 28 Bom, 201; § 
25 I. A. 113, I. L. R. 22 Mad, 398. Bom. L. R. 945. - 
‘(2) (1908) I. L. R. 32 Bom, 619, 624; (6)(1875)I. L. R. 1 All, 105, 113, P, B 
1o Bom, L. R, 948. (7) (1878) I. L, R. 4 Cal, 423, 
(3) (1870)7 Bom. H. C, R. (A. C. J.) (8) (1883) I, L. R. 7 Mad. 239. 
153, 165, (9) (1905) 1 Cal. L. J. 388, 404, 405. 


(4)'(1866) 7 Bom, H, C, R. Appl, 9, (10) (1884) 14 Cal. L, J, 183, 186, 187, 


R 3d 
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0. C.J. In Dinonath Mukerjiv. Gopal Churn Mukerji ©) it is held 
i914 that an adopted son is entitled to share equally with heirs 
—~ other than the legitimately begotten sons of his adopted 

Bacuoo father; and that the true meaning of sec. V, pl. 24 and 25 of 
v. Dattaka Chandrika is that an adopted son and the natural son 

NAANOAN of an adopted son stand in the same position. 

The rule requiring an adopted son to take a smaller share 
than a son of the body does not hold good in the case where 
the claimants derive their title not from the same fathers : 
Tara Mohun Bhuttacharjee v. Kripa Moyee Debdia ©). 


Raikes, in reply. —The translation of sec. V, pl. 25, of Dattaka 
Chandrika given by Sarkar at pp. 399-400 of his work on Adop- 
tion as well as the translation rendered by Dr. Bhandarkar 
and accepted by the parthes make the interpretation given by 
Mayne impossible. Sutherland's translation is also in our 


favour but for the glosses. į 
d son could not get more than his 


Adopted son of an adopte‘ r 
‘adoptive father on the princi le of representation. There was 
Ñovision in such a case. Mayne’s 


no necessity for an express pOV} a9: 
interpretation of the passage it attaka Chandrika is therefore 


redundant. 
Dattaka Chandrika is to be followed w 
flict with the Mitakshara and the Mayukha :* 
lingaswami v. Sri Balusu Ramalakshmamma ( 
In Waman v. Krishnaji (4) Dattaka Chandrika 
to as leading authority although that case was decide 
the publication of Mandlik’s Notes on ‘the Vyavahat 
Mayukha and the Yajnavalkya-Smritti. Mayne refers to 3 
Dattaka Chandrika and considers it a much earlier production 
than Sarkar does: Mayne, s. 30,'p. 30. 
At p. 391 of Stokes’ Translation of the Mitakshara it is said: 
* Among grandsons by different fathers, the allotment of 
shares is according to fathers.” But there is no word for‘ son’ 
or ‘ grandson’ in the original text. f 
As regards the position of the adopted son, see Mandlik, P 
219; Stokes, pp. 57, 415. Adopted son only comes in when 
there is no natural son. When the rule of representation is 
laid down Yajnavalkya is not embarassed by the position of 
the adopted son which is treated on much later. While dealing 
(a) (1882) 8 C. L, R. 57, 9 C. L. (2X(1898) 1 Bom, L, R, 226; D, R. 


R. 379. 26 I. A. 113, I. L. B, 22 Mad. 3 
yt. di. e 5 98, 
(2) (1868) 9 W. R, 423, (4) (1889) I. L. R, 14 Bom, 249, 258, 
















re it does not con- 
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with succession two exceptions are noted: (1) appointed 
daughter ; and (2) adopted son: Mitakshara, Ch. I, sec. XI, 
pl. 21,23, 24 (Stokes, p. 420). 

‘The word ‘son’ in sec. V, pl. 25 of Dattaka Chandrika iL- 
cludes ‘son’ and ‘grandson.’ If a man is. AYA aputra (without 
a son) then he can adopt. JA putra includes ‘ grandson.’ 

Section 1, pl. 30, of Dattaka Mimamsa says that ‘son’ in- 
cludes ‘grandson’ (Stokes, p. 531). See also Dattaka Chandrika, 
sec. I, pl. 3 and 6 (Stokes, p. 629-30); Mayne, s. 108, p. 136. 

The adopted son comes after the natural son as regards 
funeral oblations: Mitakshara, Ch. I, sec. x1, pl. 21, 
(Stokes, p. 420); Sarvadhikary’s Hindu Law of Inheritance, 
1880, p. 123. Adopted son takes inferior position in the same 
way as women do. i ` 

Son takes through his father and not- independently : 
Wasantrao v. Anandrao 1). 

There is nothing in the original text that 487 (swarupa) of 
he father is the swarupa of the son. C484 (swarupa) is used in 
the sense of per capita. It has nothing to do with the charac- 
ter of the father. The words are q eqaqiqaal. In Subodhini 
and Balambhatti there is noreference to the swarup of the 
father. 

The criticism 6n Raghubanund Doss’ case (2) by Sarkar in 
his Law of Adoption is based upon the mistranslation given by 
ut most part of the criticism is in our favour. 
inonath Mukerji v. Gopal Churn Mukerji (3) the only 
ntention was that an adopted son succeeding collaterals 
along with a natural son took only half the share of the 
natural son. 

Raja v. Subbaraya (4) gives no reason for dissenting from 
Raghubanund Doss’ case (5). It is decided in accordance with 
the view expressed by Mayne ins. 148. 

The case of Baramanund Mahanti v. Chowdhry Krishna 
Charan Patnaik (6), though decided in 1884, was somehow or 
other came to be reported in 1911. The point in this appeal 
was not argned in that case as the parties were Shudras. 
Placitum 29 of sec. v of Dattaka Chandrika was only con- 
sidered in that case and not pl. 25. 












(1) (2904) 6 Bom. L. BR. 925, 943. (4) (1883) I. L. R. 7 Mad, 253. 
(2) (2878) I. L. R, 4 Cal. 425. ° — (5) (2878) I. L. R. 4 Cal. 425. 
(3) (1881) 8 C., L, R, 58; 9 C. L, (6) (1884) 14 C. L. J. 183, 

R, 379, 
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O. 0. J. In Birbhadra Rath v. Kalpataru Panda (1) Mookerjee J. was 
1914 not dealing with the point in question. He only dealt with 
=~ the quantum of the share of the adopted son. 

Bacnoo . In Narayan bin Babaji v. Nathayji Durgaji (2) the point 
v. was regarding the marshalling ofthe shares between the alienor 

A AUNAR and the alienee. The property was self-acquired. Nothing 

was decided as to the share of the adopted son on partition. 


Setdlvad.—Whether the word JA (putra) includes grandson 
and greatgrandson depends on context at some places and 
on express mention at others: Dattaka Mimamsa, sec. I, 
pl. 13 (Stokes, p. 534); Dattaka Chandrika, sec. 1, pl. 6 
(Stokes, p. 630); Mitakshara, Ch. II, sec. 1, pl. 2 (Stokes, p. 427). 

Where the context does not demand, the word putra doés 
not include grandson and greatgrandson: Dattaka . Chan- 
drika, sec. I, pl. 29 (Stokes, p. 636 ). 

The original text of Vasishtha of ‘which sec. v, pl. 25, 0 
Dattaka Chandrika is a part does not indicate that son shoul 
include grandson and-greatgrandson : Mandlik, p. 57. Th 
text of Vasishtha speaks of a legitimate son born after the 
adoption to the father and motto the paternal uncle. But in 
this case the appellant was born it. December 1900; and the 
adoption of the respondent took place iM Ẹebruary 1901. The 
adoption was made after the appellant wa born. The text 
of Vasishtha only applies in the case of a legit! 
after adoption by his father. 






Mitakshara (Mandlik, p. 50). These two only give pind à 
take ansa (property). The appellant cannot give funeral 
oblations to his paternal uncle when the respondent is in a 
position to give. Adopted son comes in the category of 
primary son and not secondary: Mitakshara, Ch. I, sec. XI, 
pl. 30 (Stokes, p. 420). See Mayne, s. 501, p. 678, as to offer- 
ing of funeral oblations. N = 
Cur. adv. vult. i 
Scott C. J.—This is an appeal from a decision of Mr. Justice 
Macleod with reference to the rights of the plaintiff in the 
joint ancestral property, in which, it is admitted, he and the 
defendant Bachoo are interested. The common ancestor of 
the parties was Nagardas Sobhagchand, and this suit is based 


(2) (1884) 1 O. L. J. 388, 404, 405. Bom, E. H, 945, = 
(2) 1902) I. L. R, 28 Bom, 203, 5 a i Sa 
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upon the allegation that the property now in dispute is ances- 0. G J. 
tral property coming from Nagardas. ..Nagardas had two sons 1934 
Harkissondas and Bhagwandas. Harkissondas died on the =~, 
14th of September 1900 leaving a widow Gangabai who was BacHoo 
then pregnant. Bhagwandas died on the 17th of December eis im 
1900 leaving a widow Mankorebai, to whom he had given ae 
authority to adopt. On the 18th of December the defendant Scott C: Je 
Bachoo was bornto Harkissondas and on the 17th of February 

1901 Mankorebai adopted the plaintiff Nagindas. It has been 

held in Suit No. 128 of 1901 that Nagindas was validly 

adopted into the family but no decision was given as to the 

share to which he would be entitled upon a partition. That 

is the question which arises in the present suit. 

The parties being Gujaratis are governed by the law of 
Mitakshara, except where it conflicts with the provisions of the 
Mayukha. The defendant contends that he, as the natural son 
of his father, is entitled to a share four times as large as that 
of the plaintiff on the ground that an adopted son is entitled 
only toa fourth of the share of a legitimate natural son. 

If the defendant is entitled to. a larger share -on the ground 
that he is the natural born gon of his father, it is not disputed 
that in this presidency the plaintiff will only be entitled to 
take a share equal to one-fourth of the defendant’s share, that 
is to say, one-fifth of the entire property. The question of the 
quantum 1 ofthe share not being in dispute, the only question 
we hayé to decide is whether the defendant is right in his 
pein that he can claim a preferential share. The point 
as been decided upon facts similar to those in the pre- 
sent case by a Bench of the Calcutta High Court 
in Raghubanund Doss v. Sadhu .Churn Doss (©). The 
parties were, as here, governed by the Mitakshara law and 
the Court basing its decision upon a passage in sec. V of the 
Dattaka Chandrika (verses 24 and 25) held that the adopted son 
of a predeceased natural son of a common ancestor could not 
share equally on partition with the natural son of another 
predeceased naturalson of the common ancestor. The decision 
has been criticised by Mr. Mayne who (ins. Igo of his book) 
would confine the application of the passage in the Dattaka 
Chandrika to cases of the competition with a paternal uncle 
of an adopted son of an adopted son of the deceased owner of 
the estate. That result is arrived at by the assistance of 


(2) (1878) I. L. R, 4 Cal, 425. 





l 
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0. J. certain glosses or additions to be found in Sutherland’s 
1914 translation which are not in the original and his conclusion is 
—_ not possible upon the translation furnished by Sir Ramkrishna 

‘Bacho) Bhandarkar and accepted by the parties. According to the 

e V. translation adopted by the Court in Raghubanund Doss v. 

X AGINTAS Sadhu Churn Doss (2) of the passage in question and according 

Scott C.J. to a translation made by Sir Ramkrishna Bhandarkar, there 
aa can be no doubt that the Dattaka Chandrika, if applicable, does 
assign to the adopted grandson the inferior share. That is 
conceded by the learned Judge, but he says that the rule laid 
down in that work isin conflict with the provisions of the 
Mitakshara, and therefore cannot be given effect to between 
the parties. He has accordingly passed a decree for partition 
equally between the plaintiff and the defendant Bachoo. The 
defendant appeals, and it is contended on his behalf that the 
learned Judge is in error in thinking that there is any confli 
between the rule as laid down by the Dattaka Chandrika an 
the rule which must be evolved by an application of the la 
as enunciated in the Mitakshara. It has been said by a Full 
Bench of this Court that the Dattaka Chandrika is in this Court 
a leading authority on the subject of adoption: see Waman 
Raghupati Bova v. Krishnaji Kashiraj Bova (2), The 
learned Judge bases his decision upon the assumption that 
under the Mitakshara law in the case of a partition the primary 
division is per stirpes irrespective of the qualit} or quantity 
of the members belonging to each stirfs, and the re, the 
first division must and can only be half and half as if Bhag- 
wandas and Harkissondas had equally vested interests in ù 
joint family property. This line of reasoning was rejected by 
Markby J. in Raghubanund Doss v. Sadhu Churn Doss (a) 
and is inconsistent with the law enunciated in Debi Parshad 
v. Thakur Dial (s) after a careful examination: of the Mitak- 
shara. The opinions expressed in those cases are in accord 
with the fifth verse of Nilkanth in s. 1 of the Mayukha where he 
says: “ Now the pre-existing undefined ownership of more than 
one brother etc. is defined by partition.” 
That portion of theMitakshara, with which we are concerned, 
is divided into two chapters, the first of which after some de- 
finitions deals with what is described as inheritance not liable 
to obstruction, while the second chapter deals with inheritance 





(1) (1878) I. L. R. 4 Cal. 425, (3. (1875) I. L. R. 1 All. 105, 
(2) (1889) L. L, R. 14 Bom, 249, 259, 
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liable to obstruction. The whole of the two chapters is 
stated in the first placitum to be an explanation of the parti- 
tion of heritage and heritage is stated to signify wealth which 
becomes the property of another solely by reason of his rela. 
tion to the owner. According to:placitum 3, inheritance not 
liable to obstruction is the wealth of a father and of the pa- 
ternal grandfather which becomes the property of his sons 
and grandsons in right of their being such sons and grandsons. 
Property liable to obstruction is property which devolves upon 
other relations upon the death of the owner in default of male 
issue, and the existence of such a son and the existence of the 
owner are therefore obstructions to such inheritance. 

Chapter I, therefore, being concerned with inheritance not 
liable to obstruction deals successively with the rights on 
partition of the inheritance of different classes of sons, s. 2 of 

hat chapter deals with the case of a partition made by the 
ather in his life-time, in which event he is entitled to give the 
eldest the best share, the other: sons being equal sharers. That 
class of partition is now obsolete; (It is moreover in sec. V, V. 7, 
limited by Vijnaneshwara to the father’s self-acquired property.) 

Section V deals with the allotment of shares to grandsons, 
and here the author apgifes- the principle of distribution per 
fned Judge doubtless had in mind in that 
ent to which reference has been made. The 
alkya, upon which the dissertation is based, is 
“But among grandsons by different fathers the 










commenting upon the text says: “Although the ownership 
‘by birth of the grandsons in the wealth of the grand-father is 
without distinction from that of sons, yet the determination of 
their share in the grand-father’s wealth-is through the door of 
the father only and not with reference to their ownselves.’ 
This translation is baldly literal, The meaning is illustrated 
as follows: “If any separated brothers die leaving male issue 
and the number of sons be unequal, one having two sons, 
another three and a third four, the two receive a single share 
in right of their father; the other three take one share 
appertaining to their father ; and the remaining four similarly 
obtain one share due to their father. And the sons of deceased 
brothers receive the shares of their own fathers.” This isa 
rule which lays down the maximum share to which as a group 
grandsons begotten by the same father are limited. It does 
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not in termsjlay down that grandsons of different qualities 
will necessarily have equal rights in the ancestral estate, 
Section VI relates to the rights of a posthumous son and of one 
born after partition. Section vil relates to the unequal interests 
of sons born by wives of the same father who belong to 
different castes of unequal position. Section ro relates to the 
rights of the Dvyamushyayana or son of two fathers ; that is his 
natural and his adoptive father. Section xz deals with sons 
by birth and sons by adoption. That is the heading of the 
section in Colebrooke’s translation, and for practical purposes 
the heading will suffice ; although the section really deals with 
twelve classes of sons; for the sons by birth and the sons by 
adoption are the only two classes of sons recognised at the present 
day. And this was so even in the 17th century, the time of 
Nilkantha, the author of the Mayukha, who says (Sec. IV, v.46) 
that with the exception of the given son secondary sons are set 
aside in the Kali or present age. In this connection Sir Henry 
Mainein his Early Law and Custom, p. 100, observes: “the grow- 
ing popularity of adoption, as a method of obtaining a fictitious 
son, was due to the moral dislike: of the other modes of affiliation 
which was steadily rising among\the Brahman teachers in the 
law-schools.” Regarding adoption by ayxidow after the death of 
her husband, he remarks on p. 108 : “ that capacity of the 
widow to produce a son to her deceased husban through the 
Levirate has...led to the power very generally vagted in her 
by Hindu law and usage of taking a son to her wgceased 
husband by simple adoption.” 
The eleventh section is important for the purposes o 
this suit, for it distinguishes between the shares of 
sons by birth and other sonsof inferior“ quality” (to 
use the expression of the learned Judge in the passage above 
cited). : The first placitum of that chapter is as follows: “A 
distribution of shares, among sons equal or unequal in class, 
has -been explained. (That is a reference to s. vit), Next, 
intending to show the rule of-succession among sons, principal . 
and secondary, the author describes them.” Then is set out 
the classification of sons into twelve classes according to 
Yajnavalkya, After comments upon each class described by 
Yajnavalkya that sage’s succeeding text is set out and discussed. 
The text is: “Among these, the next in order is heir and presents 
funeral oblations on failure of the preceding.” In placitum 22 
the commentary proceeds; ‘Of these twelve sons above 
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mentioned, on failure of the first, respectively, the next in order, O., ©. J. 
as enumerated, must be considered tobe the giver of the 49714 
funeral oblation or performer of obsequies, and taker ofa share — -wv 
or successor to the effects.” Placitum 23: “Ifthere bea Bacnoo 
legitimate son and an appointed daugther, Manu propounds an _ v. 
exception to the seeming right of the legitimate son to take the Nacpas 
whole estate.” Placitum 24: “So the allotment of a quarter share Scot-U. J. 
to other inferior sons, when a superior one exists, has been ordain- ~ 
ed by Vasishtha :‘ When asonhas been adopted, if a legitimate 
son be afterwards born, the given son shares a fourth part’.’’ Placi- 
tum 25: ‘Accordingly Catyayana says: ‘Ifa legitimate son 
be born, the rest are pronounced sharers ofa fourth part, provid- 
ed they belong to the same tribe; but ifthey be ofa different 
class, they are entitled to food and raiment only.’ ” It will here 
be seen that Vijnaneshvara takes the text of Vasishtha to be 
an authority for the allotment of a quarter share to an inferior 
son when a superior one exists. The inferiority of the adopt- 
ed son to the natural born sonis forcibly illustrated by a text of 
Vrihaspati (XXV, 34): “ As in default of ghee, oil is admitted by 
the virtuous as a substitute at sacrifices, so are the eleven sons 
admitted as substitutes in default of a legitimate son of ‘the 
body and of an appointed daughter.” It is also well illustrated 
by the discussion‘in the Mayukha (a comparatively modern 
commentary and one of special authority among Gujaratis to 
which division the parties to this suit belong) regarding the Dvya- 
mushyayana, the son of two fathers. Sec. V, pl. 25:“ If both (the 
natural and the adoptive father) have. legitimate sons he offers 

_-“an oblation to neither but takes a quarter of the share allotted 
to a legitimate son of his adoptive father from this text of 
Vasishtha: ‘When a son has been adopted’ etc.” 

Itis upon this text of Vasishtha that the passage in the Dattaka 
Chandrika to which we are asked to give effect is based. Mr. 
Golapchandra Sarkar in his Treatise of Hindu Law, p. 171, (4th 
Edn.) thus concisely describes the effect of the passage: 

“But the author f` Dattaka Chandffka extends this rule 
of difference in shares, to cases of partition between male 
descendants in the male line down to the great-grandson 
where there is competition between an adopted and real 
descendant. He does so by analogy which would make the 
tule applicable to all cases in which there is competition 
between a real and an°adopted relation.” It appears to 
usthat thereis nothing in the chapter of the Mitakshara relat- 
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0. C.J, ing toinheritance not liable to obstruction whichis in conflict 
1914 with the rule evolved by the author of the Dattaka Chandrika, for, 
w~ aswe have pointed out, Sec. v of the Mitakshara in dealing with 
Bacnoo theallotment of shares among grandsons is in no way concerned 
v. with the ‘ quality’ of the individual sharer ; while Sec. x1 affirms 
Nscupis most distinctly the inferiority asa sharer of the adopted to the 
_ Scott C.J. natural born legitimate son of the owner of the inheritance. 
“~~ But it is argued, that the owner of the inheritance in this case 
is Nagardas and that the discussion of sons in Sec. XI does not 
warrant the application to grandsons of the disabilities of sons. 
It is, however, to be observed that placitum 22 declares that 
the right to share and the right to give the funeral oblation 
go together. It cannot be, and is not, disputed that of the two 
competitors in the present case Bachoo is the proper descend- 
ant to offer the funeral cake to his grandfather Nagardas. Nor 
can it be disputed that the word ‘son’ (putra) in various pass- 
ages in Yajnavalkya and the Mitakshara includes grandson. We 
are of opinion that the discussion relating to sons in Sec. XI 
should be taken to relate to grandsons also. The offering of 
the funeral cake can be made by sons, grandsons and great 
grandsons. There is, therefore, nothing illogical in the con- 

clusion arrived at by the author of the Dattaka Chandrika. 

We vary the decree of the lower Court by directing the Com- — 
missioner to partition the ancestral estate between the plaint- 
iff and the defendant by allotting one share to the Dale 
and four to the defendant. 

-Costs of this appeal gut of the estate. IN 


l Decree varied. ~ 
Attorneys for the appellant: Mulji and Thakoredas. 
Attorneys for the respondent: Edgelow, Gulabchand, 
. Wadia & Co. 
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APPELLATE CIVIL. 


Before Mr, Justice Heaton and Mr, Justice Shah, i S 
HARI ANNAJI DESHPANDE DH 
v. P ; 

ebruary 24, 


VASUDEV JANARDHAN SATBHAI. * 
MAIBAI v. BAGUBAI.* 


Hindu Law—Hitakshara—Succession—Full sister—Son of a separated half 
brother—Civil Procedure Code (Act V of 1908), Sec, 11—Res judicata 
between co-defendants, 


Under the Mitakshara, the son of a separated half-brother is entitled 

to succeed in preference to the full sister of the propositus, 
Bhagwan v. Warubai (1) followed. 

Per Shah J.—In order that any decision between co-defendants might 
operate as res judicata in any subsequent suit between them, it is necessary 
to establish that there was a conflict of interests among the defendants 
and that there was a judgment defining the real rights and obligations 
of the defendants inter se. : 

Ramchandra Narayan v. Narayan Mahadev (2), followed. 


SuIT to recover possession of property. 
The property in dispytiesd i 
tand, who had 4 
son Janardan, 
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In 1904, Bhagirathi sued (Suit No. 51 of 1904) Vasudev and 
the three sisters to recover maintenance from them, as 
heirs of Martand. It was held in that suit that Vasudev was 
divided in interest from the other branch of the family; that 
the three sisters were heirs to Bhagvan in preference to Vasu- 
dev ; and that the sisters were amenable to Bhagirathi’s claim as 
Bhagvan’s heirs and Vasudeo was also amenable as being in 
possession of a portion of Bhagvan’s property. 

' Vasudev appealed against the decision without making the 
sisters parties. The appellate Court passed a decree for 
maintenance against Bhagvan’s property. 

In 1909, Maibai and Bagubai sued as sisters of Bhagvan 
to recover possesion of his property from Vasudeo (defendant 
1); their third sister Sitabai was joined as defendant No. 4. 

The Subordinate Judge held that the question whether the 
sisters were entitled to a preferential succession was res judi- 
cata by the decision in the former suit. 

On appeal, the District Judge was of opinion that the bar of 
res judicata did not apply and that Vasudev; though the son of 
ed half- brother of Bhagvan, was entitled under the 
e to the plaintiffs who were 















elonged onginally to one ‘| 
© wives. By his first wife, he had a 
o had separated from, and who died in the 
is father. Janardan had a son Vasudev ( defen- 
By his second wife, Martand had three sons. and 
aughters. They are shown in the following genealo- 
al tree :— 








Salubai = Martand = Salubai 
(ast wife). | (end wife), 
Janardan 
Vasudev 
(defendant 1), 
| 
= I I l T. q] Goge 
Ragho Rangnath Bhagvan Bagubai Sitabai Maibai 
= Bhagirathi (plif. 2) (def. 4) (plff. 1). 


Martand died in 1891. Ragho died a week after him. 
Rangnath died in 1892 leaving him surviving his widow Bha- 
girathi. Bhagvan died in 1899. 


* Second Appeals Nos, 705 and 706 ordinate Judge at Ahmednagar, in, 
of 1912 from the decision of G. D. Civil Suit No, 776 of 1910. 
Madgavkar, District Judgeof Ahméd- (1) (1908) 10 Bom, L, R. 389;'I. Li 
nagar, in Appeals Nos, 32 and 31 of R. 32 Bom. 300. 

1911, reversing the decree passed (2) (1886) I. L. R. 11 Bom 
by M, K; Nadirshah, Joint Syb- ; 
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ee: sisters of Bhagvan. 
The plaintiffs appealed to the High Court. 
. K. H. Kelkar, for the appellants. 
D. R. Patwardhan, for the respondents. 


SHAH J.—Two points of law have been urged in these secor 
appeals, firstly that a full sister is a nearer heir than a son ofa 
separated half-brother according to Hindu law, and secondly 
that the question of heirship is res judicata in favour of 
the sisters. 

As regards the first point, the competition is between the 
full sisters of the deceased Bhagwan and the son of his separated 
half-brother. The parties are admittedly governed by the 
Mitakshara and not by the Mayukha. The sister has been 
recognised as an heir under the Mitakshara by this Court in 
several cases, and it is beyond dispute that she is an heir under 
the Mayukha. The dispute really is about the position to be 
given to her in the list of heirs according to the Mitakshara. 

This identical question has been fully considered and 
decided in Bhagwan v. Warubai(), We are bound by this 


(1) (2908) 10 Bom, L, R. 389, 1.3L, R, 32 Bom, 300, 
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decision, and in spite of an attempt made by the learned 
pleader for the appellant to question its correctness, I see no 
reason to doubt it. All the texts and the decided cases bearing 
on this question have been subjected to a critical examination 
in Bhagwan’s case and in the earlier case of Mulji Purshotum 
v. Cursandas Natha) which was a case under the Mayukha, 
It is needless to discuss them here over again, 

While expressing my concurrence with the conclusion arrived 
at in Bhagwan’s case, I shall briefly deal with the argument, 
which has been pressed on behalf of the appellant on this 
occasion, Mr. Kelkar for the appellant concedes, and it must 
be conceded, that the sister has not been mentioned as an heir 
at all in the Mitakshara. He does not press for Balambhatta’s 
interpretation of the word bhratarah in Yajnavalkya’s text, as 
this Court has refused to accept Balambhatta’s view, as it 
involves acomplete departure from the order of succession 
accepted and advocated by Vijnaneshivara, and as it has been 
repudiated by Nilkantha in the Vyavahara Mayukha. But it 
is strenuously argued that the sister has been recognised as an 
heir under the Mitakshara as understood in this Presidency, 
mainly on account of her hayjag-been expressly mentioned as 
an heir by Nilkantha, ana-tht, therefore, under the Mitaksharay 
she should be giveuthe same positionin the order of succession, 
as has been giyfn to her under the Mayukha. It is argued 
that as she gfomes before the half-brother under the Mayukha, 
ome in before the half-brother under the Mitakshara, 





4lf-brother according to Vijmaneshvara. In my opinion this 
is a wholly untenable position. It is practically impossible to 
assign to the sister the same relative position in the list of 
heirs under the Mitakshara, as has been assigned to her under 
the Mayukha. Nilkantha gives her a distinct and definite 
position and brings her in after the grand-mother and before 
the half-brother. Vijnaneshvara, however, gives amuch higher 
place to the half-brother in the order of succession, and in 
several respects his order of succession is different from that 
adopted by Nilkantha. It is, therefore, clear that the sister 
cannot be placed after the grandmother and before the 
half-brother or before the brother’s son at the same time under 
the Mitakshara. In fact it isnot reasonably possible to 
reconcile the Mitakshara andthe Mayukha so far as the relative 


(1) (1900) 2 Bom. L. Rg7ai, I-L, R. 24 Bom 563, 
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A. ©. Je- position of the sister in the compact series of heirs is 
1914 concerned, 
—_ There is a further difficulty in accepting the appellant’s 
Hart argument. It is not possible to place the sister before the 
ee half-brother without disturbing the compact series of heirs 
‘wom laid down by Vijnaneshvara. It is not right to disturb this 
Mamar compact series by introducing an heir who is not expressly 


P: mentioned by Vijnaneshvara. 


Bacvsar 
pm °° Lastly it was urged that the sister cannot be included among 
oran y the gotrajas as understood by Vijnaneshvara and, therefore, she 


cannot be appropriately brought in anywhere unless she is 
placed before the half brother. ButI do not see any force in 
this argument, as Nilkantha in bringing the sisterin after the 
grand-mother says that she has all the qualifications of a 
gotraja, After all the sister has been recognised as an heir 
‘under the Mitakshara even though not mentioned by Vijna- 
neshvara, mainly because Nilkantha has expressly assigned 
her a high place in the list of heirs. There is nothing to ren- 
der Nilkantha’s view that she has the qualifications of a 
gotraja inapplicable to the eos 

Quite apart from the consideratig era however, whether under 
the Mitakshara the sister can be molds mong the gotrajas 
or not, it is clear that the sister cannot be pla higher than 
the grand-mother. It has been held in Rudvapp&v. rawa C) 
that she cannot be ranked any lower. The re 
fore, is that under the Mitakshara she comes nex® 
the grand-mother and a fortiori after the half-brother’s son, 

The second point relates to res judicata. In the previous 
litigation one Bhagirthibai widow of Rangnath was the plain- 
tiff. She had filed a suit to recover the arrears of mainten- 
ance and the possession of a part of the family house for resi- 
dence from Wasudeo, the separated brother’s son, and the 
three full sisters of Bhagwan. Wasudeo defendant No. 1 and one 
of the sisters defendant No. 3 did not appear in the suit. The 
second sister defendant No. 2 did not putin any written 
statement. The claim was contested by the third sister, 
defendant No. 4, on the ground that defendant No. 1 was in 
possession of the property. Though it was assumed by the trial 
Court in that case that the sisters—and not the nephew—would 
inherit Bhagwan’s property, the question of heirship was neither 
raised nor decided. The present contesting parties were all 









(8) (1903) 5- Bom, L, R, 676; I. L. R. 28 Bom. 82, 
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arrayed as defendants in that suit. The defendant No. 1, 
Wasudeo, appealed against the decree, and it is significant to 
find that the sisters-co-defendants were not made parties to 
the appeal. The appellate Court passed a decree against the 
joint family estate of Martand without deciding any questions 
relating to the defendants inter se. It was made clear in the 
decree by the appellate Court that it would be open to defen- 
dants 2, 3 and 4 (i. e., the sisters) to sue the first defendant in 
respect of any alleged wrongful possession during previous 
years. Inorder that any decision between co-defendants 
might operate as ‘res judicata in any subsequent suit between 
them, it is necessary to establish that there was a conflict of 


interests among the defendants, and that there was a ind«nent 


defining the real rights and obligations of the d 
se: see Ramchandra Narayan v. Narayan 7 
looking at the judgments in the previous lit’ 
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Before Mr, Justice Beaman and Mr. Justice Shah. 


RASUL KARIM 


1914 
Ps a PIRUBHAI AMIRBHAL * 


Civil Procedure Code (Act V of 1908), O. XXXIX, r, 2—Interlocutory injunes 
tion—Mandatory injunction—Jurisdiction of Court to grant the injunction. 


‘The defendants erected on their land a screen of corrugated iron sheets 

, to block the openings which the plaintiff had made in his wall overlooking 

i the defendants’ premises, The plaintiff filed a suit to have the erection 

pulled down. Pending the suit, ho applied fora mandatory injunction 

directing the defendants to remove the screen, The lower Courts 

i rented the injunction the defendants applied to the High Court:— 

aside the injunction, that the lower Courts had, in grant- 

ry injunction, acted illegally and with material irregula- 
e of its jurisdiction, 











Where an application fora mandatory injunction 
e, the proper,course, upon grounds of general 
ther to expedite the proceedings than to grant 
tbo matteria reallv one of urgencv. as in the 
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disposal of the suit, fora mandatory injunction requiring A. 0. J. 
Rasul to remove the screen. LOL 


-The Subordinate Judge granted the injunction sought on the =~ 


following grounds :— RASUL 
j ; : ve. 
“ It is enough to say that defendants admit that they have been in exis- PIRUBIAI 


tence at least from 1899 onwards, That is, for ab least fourteen years, if 
not more, To close the doors and windows at this stage without going into 
the merits of the case, will, no doubt, cause an amount of inconvenience to 
plaintiff, Defendant has certainly not been very vigilant at least after the 
judgment in appeal in the previous suit. To allow this application will be 
only asking him to suffer for some time more what he has voluntarily suf- 
fered so long. If he succeeds in establishing the truth of his defence, all 
these things will be restored at plaintiff’s expences, 

“J therefore grant this application and order defendants to remove the par- 
tition or terrace and the iron-sheet frame Sc. fixed in this chhindi, I also ask 
defendants not to interfere in plaintiff's uses of the chhindi and the out-lets 
for his water as of old until further orders.” 


This order was, on appeal, confirmed by the District Judge 
on the following grounds :— 


“Tt is urged that O. xxxrx, r. 2, of the C.eu rrocedure Code does not 
authorise interlocutory mandatory injunction. I cannot agree. The language 
of the rule shows that the same_reliét” which is claimed by the suit can be 
granted during the pendeney~6E the suit, The words are: ‘In any suit for 
restraining the def ndant from committing injury of any kind the Court may 
grant a temporary injunction restraining the defendant from committing the 
injury complained of.’ 
his was a fit case for the grant of an interlocutory mandatory 
injunction, Admittedly the plaintiff has been receiving light and air 
through his doors and windows without any obstruction at any rate since 

— 18909, The defendants had put up the screen $c, in spite of plaintiff’s pro- 
test and warning at the time the same were being put up. A notice was 
served upon them next day, and the plaintiff had promptly come to Court, 
Tt was admitted at the argument that the only object of putting up the 
screen &c, was to prevent the plaintiff from acquiring aright of easement, 
The defendants will therefore not he inconvenienced or prejudiced in any way 
by the removal of the obstruction during the pendency of the suit, whereas 
the plaintiff would be seriously inconvenienced in the meantime if the 
obstruction is allowed to stand until the suit is decided.” 


The defendants applied to the High Court under its extra- 
ordinary jurisdiction. 





G. N. Thakore, for the applicant—The order passed is 
beyond the Court’s jurisdigtion. The Court has no power on 
an interlocutory application to grant a mandatory injunction. 
The injunction, authorized by O. XXXIX, T. 2, is “to restrain 
the defendant frori committing the breach of contract or 
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A. ©. J. injury complained of, or any breach of contract or injury of a 
1914 like kind arising out of the same contract or relating to the 
=~ same property or right:” a mandatory injunction is not 
Rasur covered by the language of the rule. l 

Diay The language of ss. 54 and 55 of the Specific Relief Act 

—~ shows that mandatory injunctions are treated as distinct from 

other injunctions and are separately provided for. The English 

law is different: see s. 25 of the Judicature Act, 1873, and 

compare O. L, r. 6. In spite of this, even in England, the 

cases show that a mandatory injunction on interlocutory appli- 

cation is oné of the rarest of cases that occurred: Gale v. 

Abbot (1) and Johnstone v. Royal Courts of Justice Chambers 
Company (2). : 

The effect of the order is to prejudice the defence. One 
of the reliefs claimed in the suit is decreed without there being 
any evidence to justify the same/and before the merits are 
gone into. 


G. K. Parekh, for the opponent.—Order XXXIX, r. 2, fully 

_ justifies the order. By continuing the erections the defendant 

commits an injury to restrain «which the injunction has been 

properly granted. The defence willpin no way, be prejudiced 

as we undertake to restore the erections af\our expense in case 
we fail in the suit, : 

The granting of an injunction isin the discretion ofthe Court. 
The Courts have rightly exercised the discretion in the plain- 
tiffs favour. This Court cannot interfere under s. 115 \with 
the exercise of the lower Courts’ discretion. The erections 
are not ofa substantial nature. 


BEAMAN J.—I think this is a proper case for the exercise 
of this Court’s revisional powers. The question raised is one 
of some general interest depending upon a principle. The 
manner in which the question is raised is this: The plaintiff 
brought a suit the object of which was to obtain an order 
directing the defendant to pull down an erection consisting of 
corrugated iron sheets which the plaintiff alleged obstructed 
and invaded his easement of ancient light and air. That 
being the nature of the suit an interlocutory application was 
made and acceded to by the learned Subordinate Judge who 
ordered the defendant to pull downthe erection he had put 
up, and this otder was confirmed on appeal by the learned 


(2) (2882) 8 Jur, 987, 988. (2) [1883] W, N, 5. 
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District Judge. It has always been, in my opinion, a very A. OJ, 
open question whether in strictness a mandatory injunction 49714 
can properly be made on interlocutory applications. In =~ 
England whatever doubts may have existed on this point may Rasur 
be said to have been removed by s. 25 of the Judicature Act, 
and it has long been a common place in the text-books that 
the Courts indubitably have the power to make mandatory Beaman J. 
injunctions on interlocutory motions. ga 
An examination of the case-law upon which this dictum 
rests is very interesting, and it confirms my impression, 
speaking generally, that there can hardly be a case of a true 
mandatory injunction which could be given upon an interlocu- 
tory application without virtually prejudging and deciding in 
anticipation a part or whole of the suit according to the extent 
and scope of the mandatory injunction. For example, in one 
of the earliest cases, that of Robinson v. Lord Byron, @) upon 
which, I think, most of the succeeding cases, as well as the 
passages in accredited text books rely, the Lord Chanceller, 
Lord Thurlow, after considerable doubt and hesitation as to 
the appropriate language, thought that before the hearing he 
might issue a mandatory injunction to the defendant Lord 
Byron. But the facts of that case were rather peculiar, and 
in truth, looking to-the form the Lord Chancellor’s injunction 
took, it would bé hard to say that it really went much beyond 
an ordinary prohibitory injunction which of course can always 
be granted in such suits. The facts, as far as I remember them, 
were that Lord Byron had the control of large quantities of 
Water and by means of sluices and damshe continually over 
_” flowed or starved the plaintiffs mill. The plaintiff brought 
a suit for an injunction restraining Lord Byron from thus 
playing fast and loose with the water supply ; andit was ad- 
mitted on affidavits at the hearing of the interlocutory motion 
that the defendant was acting in this manner with the deliberate 
intention of extorting money from the plaintiff. Thereupon 
the Lord Chancellor framed an injunction the effect of which 
was that Lord Byron was restrained from using his power over 
the water in any other manner than he had been doing prior 
to the suit, Now it is clear that this is a very unusual 
injunction and when properly analysed its effect might be 
restricted to future acts, which is the effect of all true 
interlocutory prohibitory mjunctions. But I admit that the 
line is drawn very fine, for practically in obeying the 
2 (1) (1785) 1 Bro. O. C. 588, 
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injunction it might be that Lord Byron would have had to 
open some sluices he had already closed or close some sluices 
he had already opened. 

Now the difficulty which the learned English Judges always 
appear to have felt about the form of an interlocutory injunc- 
tion which was intended to be mandatory is also fully exempli- 
fied in the case of Alport v. Securities Company Limited. (2) 
There the plaintiff occupied a room in a certain building and 
the defendant had removed a staircase leading up to this room. 
Ths plaintiff accordingly brought a suit complaining that he was 
shut offfrom all access tohisroom except by a comparatively 
inconvenient back staircase, and asked the Court to direct the 
defendant to reconstruct the staircase and to refrain in future 
from any such interference with the plaintiff’s right. The case 
was tried before North J., and that very learned J udge on an 
interlocutory application was thoroughly satisfied that a 
grievous injury had already been done to the plaintiff and 
needed immediate remedy. So that he granted the injunction, 
which was asked for in what I cannot help thinking, regarding 
it merely as a grammatical composition, this remarkable 
manner, “an injunction to go against the defendant to 
refrain from permitting the stair-case to remain pulled down.” 
Now in so far as any future operation could be given to any 
negative form of that kind, it appears to me, that the injunc. 
tion was meaningless, but of course its operation was exactly 
the same as though the learned Judge had positively ordered 
the defendant to rebuild the staircase. And that was prejudg- 
ing and deciding the whole suit. This was virtually conceded 
by the learned Judge who said that although the matter wag. 
only before him on affidavits he was perfectly satisfied that ` 
the defendant could make out no better case at the hearing. 
In these circumstances it certainly appears to me that there 
was little use in having a further hearing at all. 

Then again in another very instructive case decided long 
before the one I. have last mentioned, I mean the case of 
Hervey v. Smith (2), there was certainly a real instance of a 
mandatory injunction. required and granted, very closely 
resembling the injunction with which we are dealing in this 
case. There stood between the partiesa wall which was 
alleged to be a party wall containing flues for smoke to pass 
from the rooms in the adjoining tenements, and the defendant 


(4) (1895) 72 L. T. 533. (2) (1855) 1 K. & J. 389. 
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apparently suddenly placed tiles on the tops of the chimneys 
with the result that very great inconvenience was caused to 
the plaintiff. On an interlocutory application the Vice 
Chancellor, Page Wood, held that having regard to the great 
iriconvenience occasioned to the plaintiff, and the numerous 
and delicate equities involved in the case, there could be no 
harm in directing the defendant upon this interlocutory 
application immediately to remove the tiles. I think that 
this is really referable to a doctrine, which, I believe, was long 
prevalent in England that the issue of mandatory injunctions 
on interlocutory applications could most properly be made in 
matters of nuisance, where the continuing nuisance even up 
to the hearing might affect the health or life of the plaintiff. 
Analysis shows that this doctrine is infected with the same 
illogicality for the issue of the mandatory injunction presupposes 
the success of the plaintiff in the suit and is precipitated for 
the reason that deferring the remedy may be dangerous; but 
suppose the defendant succeeds, it is clear that the ground 
would be cut away from under this principle and the plaintiff 
would have to put up with the nuisance however dangerous, 
However that may be, there can be no question but that in 
this case, although the form in which the injunction was 
given was negative, the injunction itself was mandatory, and, 
as I have said, was in many respects much akin to the injunc- 
tion with which we are now dealing, for the removal of these 
tiles although a definite and completed act was one which 
could have been done in a few minutes and really entailed no 
great expense upon the defendant. 
_ ‘An examination of this and many other cases which I have 
“gone through, however, leaves me unshaken in the opinion 
that in strictness no mandatory injunction upon an interlocu- 
tory proceeding can ever be temporary. If we analyse the 
contents of any true mandatory injunction, where we get one 
relieved from all complicating details such as those which exist 
in Lord Byron’s case, it would be found to involve the doing 
of a definite act, whereas all true interlocutory prohibitory 
injunctions merely prevent the party enjoined, from doing the 
act fora certain period. The latter are therefore all truly 
temporary while the former never can be. It is only by a loose 
use of language and a confusion of ideas that any true manda- 
tory injunction compelling the performance of an act can be 
said to be temporary. The reason why this principle is not so 
easy to ascertain in Lord Byron's case is because the scope of 
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A. 0. J. the injunction went considerably beyond the doing of one 
1914 definite act, and presupposing not only the Possibility but the 
~~ likelihood of a continuing set of acts of the like character in 
Rasur future, practically prohibited those future acts from being done. 
v. But if we take the case of Hervey v. Smith, it will be seen at 
PIRUBHAT once that as soon as the defendant Smith was ordered to re- 
Beaman J. move the tiles, although nominally they were only to be re- 
~~ moved till the suit was heard, yet the moment the injunction 
was obeyed the act was done and nothing was left to do. The 
confusion, I think, arises out of the use of the word ‘ tempor- 

ary’ in its extended sense. It sounds as though an injunction 

might be temporary which orders a man to remove a tile or 

pull down a screen, as in the present case, for a month or 

until the hearing of the suit, but on examination it must 

become clear that no element of time in that sense enters 

into the injunction at all, and the true distinction between 

these classes of injunctions then comes into relief. That 
distinction, I think, may be made more commonly intelligible 

not by the use of such words as ‘permanent’ and ‘ temporary’ 

but by the use of such words as ‘provisional’ and ‘final’. To 

give a very homely illustration, you might properly enjoin a 

man to refrain from eating an apple for an hour, but you can- 

not order a man to eat an apple for an hour, that is to say, 
meaning that, at the end of the hour his condition is to be the 

same as though he had not eaten the apple» Having once 

eaten it the act cannot be undone, and if apples dq not agree 

with him his digestion may be permanently disarranged. And 

that is the same, I believe, in the case of every true mandatory 
injunction. The man who is ordered to remove tiles or pul, 

down buildings, ifhe obeys the injunction, may after the hear- 

ing of the suit be allowed to replace or put them up again, but 

that is certainly not restoring him to the condition in which 

he was before the injunction was issued and obeyed. And the 

true intent of all interlocutory, that is to say temporary pro- 
hibitory injunctions, is one and the same, to maintain the 
subject-matter of the suit zm statu quo until the Court at the 
hearing is in a position to decide finally the rights between 

the parties. I expect that the constant reiteration of the 

passage in the text-books is largely due to the sweeping and 
unqualified dictum of Fry L. J. in the case of Bonner v. Great 
Western Railway Company(4) in which that learned Lord 

(1) (1855) 3 K. & J. 389. (2) (1883) 24 Ch, D. 1, 
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Justice says that no doubt can be entertained as to the power A. 0. J. 
of the Court to issuea mandatory injunction in a proper case 41944 
upon an interlocutory application. That case was decided =~ 
in 1883, ten years after the passing of the Judicature Act, and, Rasun 
as I have said, in that Act Legislative sanction was conferred v. 
upon the old, though not very confident, opinion of the English aaa 
Judges. But the object of my observations and criticism of Beaman J. 
these cases has been to emphasize a distinction which may C= 
exist in principle, and certainly does exist in language, between 
the provisions of the statute law in England and in India. 
If we turn to O. XXXIX, rr. 1 and 2, which govern all the 
Courts of the Moffusil in India, it will be observed that the 
issue of injunctions upon interlocutory applications is design- 
edly confined to temporary injunctions, and, speaking for 
myself, I do entertain some doubt whether the Courts in India 
have any right to assume that in this respect they are on the 
same footing as the Courts in England, and have the power 
and a discretion to issue mandatory injunctions upon 
interlocutory applications. It is obvious that if this were 
done the discretion would have to be constantly and narrowly 
scrutinized, for in every case of the kind, as I believe I have 
shown, the issue of such a mandatory injunction practically 
prejudges the suit, and there may be other practical 
inconveniences ofa lesser degree, such as for example that by 
pulling down a structure, of which the plaintiff complains be- 
fore suit, the Court might not be in a position to determine at 
the hearing whether such structure did or did not interfere 
with-the easements which the plaintiff wished to have con- 
_firmed, or if it did interfere then to what extent so as to be 
` able to decide whether the remedy should be by injunction or 
damages. 
It is true that in the present case Mr. Thakore does not put 
a very high value upon the screens which have been put up, 
or contend that pulling them down would involve the defend- 
-ant in heavy expense, and Mr. Gokuldas has volunteered to 
undertake that any expense so incurred should be refunded to 
the defendant by the plaintiff if the suit is finally decided in his 
- favour. That, of course, might meet the requirements of a 
particular case, but it does not really touch the principle which 
I am considering. And it certainly appears to me mots un. 
desirable that what is ultimately to be decided at the hearing 
should thus be prejudged and relief given in anticipation, nor 
does the reasoning of the learned Judges below commend it- 
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A.C. J. self tome. They appear to think that because it is common 
1914 ground that the ‘plaintiffs windows have enjoyed light 
=~ and air for fourteen years a presumption arises in his favour, 
Rasut and that no doubt has weighed very much with both 

nae the learned Judges below in granting in the first instance 

Pinusaar and afterwards confirming this mandatory injunction. It ought 

Beaman J, to be obvious, however, though there is a singular instance of 

~~~ a like mis-apprehension in England in the case of Bonner v. 
Great Western Railway Co. to which I have already alluded, 
that a party claiming easements of light and air upon an alle- 
gation of less than twenty years’ enjoyment has no right at all, 
and therefore, if the admissions go no further back than fourteen 
years no presumption can possibly arise in the plaintiff's favour. 
Entertaining the doubt I do whether in any case the Moffusil 
Courts have the power to issue mandatory injunctions on in- 
terlocutory applications, it appears to me that upon grounds of 
general expediency the proper course where applications of | 
that kind are made would berather to expedite the proceedings 
than to grant an injunction, and where the matter is really one 
of urgency as in the case of pestilent nuisances, and the Court 
feels that it ought to interfere at the earlier stage, something 
like the procedure which, I think, is not infrequently adopted in 
England might be followed in this country, I mean that the 
order upon the interlocutory application might, be treated as a 
decree in the suit. If that were done, then the illogicality or 
most of it which infects every case 1 have examined on this 
point would of course be removed, But unless it is done there 
always will be this objection to the issue of any such order that 
in proportion to its scope it concludes the whole or part of thé 
case, and that merely upon affidavits and before the hearing 
upon proper evidence. In the particular case I feel that it 
might be a real hardship to the defendant-to order him thus 
summarily to pull down his screens and wait the result of the 
suit before being allowed to put them up again, and for that 
reason, particularly in view of the considerations which in- 
fluenced the learned Judges in granting and upholding this 
mandatory injunction, I think that this Court could properly 
interfere in the exercise of its extraordinary jurisdiction. I 
gravely doubt whether the Maffusil Courts of this country have 
any jurisdiction to grant mandatory injunctions before the hear- 
ing. For our Legislature has restricted the power of these Courts 
to the making of temporary injunctions only upon interlocutory 
motions ; and I hope I have shown that no true mandatory 
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injunction can ever be“ temporary.” But assuming that there 
was the jurisdiction, I still think that this was a case in which 
no such injunction ought to have been issued, and that not only 
upon the particular facts but with regard to general and far- 
reaching principles. So that it would not be an abuse of lan- 
guage to say that the Court in exercise ofits jurisdiction had 
acted in my opinion illegally and with material irregularity. 
We are, therefore, agreed that the mandatory portion of the 
injunction of which alone complaint has been made to us here 
ought to be set aside, and we think that all costs of this might 
well be made costs in the cause. 

SHAH J.—I do not desire to decide the general question 
argued on this application, viz., whether the Courts have power 
under O. XXXIX, r. 2, to make an order restraining a defendant 
from committing the injury complained of, which -may render 
it necessary for him to undo what may have been done by him 
before the suit. There can be no doubt that the English 
Courts have the power to grant mandatory” injunctions on 
interlocutory applications (see Halsbury’s Laws of England, 
Vol. XVII, para 489). Iam not sure that the Indian Courts 
have not similar powers under r. 2 of O. XXXIX. 

But assuming, without deciding, that the Courts have the 
power to grant such temporary relief, it is clear that it must 
be exercised with great caution, and in strict conformity with 
the provisions of the Civil Procedure Code. In this case the 
mandatory injunction directing the defendant to remove the 
partition does not appear to me to conform to the provisions 
of the rule in question. Having regard to the pleadings, as also 
to the reasons given by the lower Courts for granting @ 
mandatory injunction, I feel satisfied that there has been a 
material irregularity in making such an order. 

I, therefore, agree in the order proposed by my learned 


brother. 
Rule made absolute. 
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[ On appeal from the Chief Court of Lower Burma, ] 
Present; 
Lorp SHAw, LorD MOULTON, MR. AMEER ALI, 
-T. S. NATCHEAPPA CHETTY. 


v 


THE IRRAWADDY FLOTILLA COMPANY, LIMITED., * 


Shipping company—Carriage by inland waters—Receipt for the goods— 


Mate’s receipt—Negotiable instrument—Transfer of Property Act(IV of 
1882), Sec. 187—Document of title—Circular and strangers—Obligation, 


The duty of a Shipping Company whose vessels ply in inland waters 
arising from a document which charges the Company with receipt of 
certain goods from a shipper under a bargain to convey them by its ship 
to acertain place for astipulated freight on certain -conditions, is to 
deliver the goods to the shipper or to his nominee at the place of deli- 
very, and although such a document is called a Mate's receipt to which 

‘certain terms which are more suitable to bills of lading are appended, 
it is a simple ordinary receipt for goods, and is not a negotiable instru- 
ment within the meaning of 8,187 of the Transfer of Property Acts 
nor is it a document of title; and the goods do not pass upon the transfer 
of it, i f : 

A clause in a circular issued by a Shipping Company in the course of 
its business intimating that the Company shall not part.with the goods 
shipped unless receipts thereof (which are called Mate’s receipts) are 
given up or otherwise unless a guarantee be obtained, does not consti- 
tute an obligation upon which a person (who is neither the shipper nor 
his nominee) as an outside party is entitled to found an action against 
the Company. 


THE plaintiffs-appellants advanced monies to the first 


defendant O. Rahman Chowdhry who was not a party to this 
appeal, on promissory notes and under an agreement by 
which the money was to be employed in purchasing paddy 
which was to be stored ina godown at Dounggyi under the 
control of the plaintiffs. The agreement contemplated that 
the paddy might be taken to Rangoon for sale,andin such a 
case it was stipulated that a receipt should be given to the 
plaintiffs for what should be taken; and that on its _ arrival 
at Rangoon money for it should be-paid to .the plaintiffs ; 
and then the receipt should be delivered up to the first 


defendant. 


* Reported by J. M, Parkih, Barrister-at-Law, London. 
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The first defendant’s agent at Dounggyi induced the plaint- 
iffs’ agent to allow ‘the paddy to be shipped to Rangoon 
in boats of the second defendant Company, the respondent 
in this appeal, in the name of the first defendant as shipper. 
Eleven boat-loads in all were sent. In respect of eight boat- 
loads the first defendant paid monies to the plaintift’s nominee 
in Rangoon. In respect of the cargoes of the last three 
boats, the first defendant’s agent endorsed and: delivered to 
the ‘plaintiffs what purported to be Mate’s receipts given 
by the Company for the cargo loaded. The first defendant 
sold: the cargo to a firm of millers, obtained delivery of the 
paddy. from the second defendant Company without produc- 
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ing to it the so-called Mate’s receipts its agent had given for > 


the paddy; and delivered to the millers, but paid nothing to 
the plaintiff out of what he received for the paddy. 

` At the time when the suit was instituted the first defendant 
: owed the plaintiffs over Rs. 21,000 in respect of their 
advances. 

The plaintiffs sued him for the debt and sued the second 
defendant Company for damages to the amount of the debt. 
The ground on which the plaintiff sought to make the Com- 
pany liable was that its agents had delivered the paddy to 
the first defendant without production by him of the so-called 
Mate’s receipts, and that this was in breach of a representa- 
tion which the Company made to the public by a printed 
rate circular dated the 1st 'January 1907 and by its usual 
course of business, that delivery of cargo carried by its boats 
would only be made to persons holding Mate’s receipts for 
the cargo. , 

The Company denied all liability. - . 

' The District Judge held that the Mate’s receipts being the 
only documents given by the respondents to their shippers 
were bills of lading inasmuch as they were a receipt for the 
goods, a contract of carriage, and a symbol of property in the 
goods,.and found that the respondents had delivered the 
paddy to the first defendant without the receipts: He 
accordingly gave judgment against the respondents for the 
amount claimed by the appellants which was not to exceed 
the price for which the paddy was sold. The Chief Court of 
Lower Burma, on appeal, héld that the Mate’s’ receipts were 
not bills of lading inasmuch as the contrac} in this case was 
not one for carriage by sea, but on inland waters only ; they were 
not eyen Mate’s receipts as that term is knownto mercantile 
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law, for the same reason they did not fulfil the conditions of 
negotiable instruments and so transferred no tights to the goods 
to the appellants which they did not previously have; there 
was no contract between the respondents and the appellants, 
and no breach of duty by reason of the provisions in the 
circular or the alleged practice of the respondents as to delivery 
only against Mate’s receipts. The suit as against the respond. 
ents was accordingly dismissed with costs. 


The appellants, thereupon, appealed to His Majesty in 
Council. 


Roskill K. C.and McCarthy, for the appellants, submitted 
that the Mate’s receipts were negotiable instruments 
within the meaning of s. 137-of the Transfer of Property Act, 
1882, and consequently the goods shipped passed ‘to the 
appellants, who were .the only persons entitléd to ‘their 
delivery ; that according to the circular issued by the Company . 
and its usual practice the appellants were entitled to rely ` 
upon the goods being delivered on production of Mate’s 
receipts and not otherwise; and that the Company had 
notice of the appellants’, title to the goods and their claim 
thereto, and yet delivered.them without production ‘of the 
Mate’s receipts and-without the appellants’ corisent ; and the 
company did so at its own risk. Reference was made ‘to 
William Brandt's Sons & Co. v. Dunlop Rubber Company (). 


De Gruyther K.C.and Eddis, for the respondents, were 
not called upon. 


The judgment of their Lordships was delivered -by 


Lor. SHAw.~The respondents in this case are the ‘Trae 
waddy Flotilla-Ccmpany, and their vessels.ply ‘in ‘the -inland 
waters of Burma. The appellants, who were the original 
plaintiffs in the suit, are money lenders, and they carry'on their 
business in Henzada, and in other places, in Lower Burma. 
‘On the 13th, 2oth, and 23rd October 1906, there having ‘been 
eight other shipments in similar terms, there were the three 
shipments of paddy which are in dispute in this case. They 
were sent by ship from Henzada-to Rangoon. 

The document which accompanied their transmission ‘is 
in each case similar in terms to the one which is now -to be 
quoted. It. is dated 12th October, 1906, and it is headed-as 


(1)[ 2905] A, ©, 454, 
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follows :—“ Irrawaddy Flotilla Company, Limited.” It is 


denominated plainly in the document as a “ Mate’s receipt.” 
The document then proceeds in these terms :—“ Received 
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frorı O. Rahman” (who in this judgment is called, for T. S. Nat- 


brevity, “Chowdhry”), ‘‘the undermentioned quantity of 
paddy to be forwarded per cargo boat 128 in tow of steamer,” 


CHEAPPA 
CHETTY 


and then the denomination is given, and then follows this fpg Paver 
expression “ with liberty to tranship to other vessel. Number Frorina 


of baskets 5,000—five thousand baskets paddy, “ more or less.” 


Co, 


That document is signed “Alex. Wingate, Agent.” He Lord Shaw 


was, in point of fact, the ship’s agent-acting at Henzada for the 
Irrawaddy Flotilla Company, the respondents in this appeal. 
Chowdry was, as the document bears, the shipper. lt appears 
to be the fact that in this year 1906 the appellants had advanced 
monies to Chowdhry for the purchase of the paddy so shipped. 

It might be a question under what legal category this 
document fell. It is manifest that the parties to it were not 
at all assured in their own minds as to what that category 
was because although the document was headed ‘ Mate’s 
receipt” there were appended to it certain terms, which 
were: more suitable to pills of lading. The document says :— 
“N. B. All risk of navigation, loading and unloading .goods, 
destruction or damage by fire, robbery, weather, „wreck of 
boat, separation of flat from steamer, or any other cause of 
whatsoever nature or kind. tobe borne by the shipper. 
Freight payable before delivery.” 

It is in these circumstances that their Lordships have before 
them two judgments of the Courts of Lower Burma. The pre- 
sent appeal is from a decree of the Chief Court dated the 22nd 
November 1910, and that reversed a deoree of the District 
Court of Henzada dated the 17th December . 1908. They 
have no difficulty in pronouncing that in their opinion the 
judgment of the Chief Court of Lower Burma ‘is a correct 
judgment, and that the appeal fails. 

Two points upon this appeal have ‘been ‘carefully argued 
by Mr. Roskill. With reference in the first place to:the docu- 
ment itself, it is pleaded as a document of title, It is 
admitted, however, in argument, that it is not a bill of lading, 
and therefore not eo nomine a negotiable instrument. 

In the second place it is admitted that if, as it denominates 
itself, it is a Mate’s receipt, then also it must fall-under-the 
category of documents which are not negotiable. 
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But Mr. McCarthy supplemented the argument by saying 
that notwithstanding that it could not claim negotiability as 
a bill of lading, and notwithstanding -that if it were a mere 
“ Mate’s receipt,” it would be non-negotiable, yet this docu- 
ment falls funder s. 137, the concluding section, of the 
Transfer of Property Act, 1882, Act IV. The language which is 
there adopted is :—‘ And any other document used in the ordi- 
nary course of business as proof of the possession or control of 
goods, or authorising, or purporting to authorise, either by 
endorsement, or by delivery, the possessor of the document 
to transfer or receive goods thereby represented.” 

Their Lordships are of opinion that this document was not 
a negotiable document in the sense of this section of the 
Statute. It was not a document of title. There was no 
authority by law.to give to an assignee by- transfer of that 
document any right as against the shipowner except upon 
the usual form of an assignment as between the shipper and 
his assignee. ‘That usual form must be accompanied by notice 
to the shipowner which charges him with the fact of the assign- 
ment, and makes him responsible to the assignee instead of the 
original shipper. There is great, difficulty in cases of this 
kind, in avoiding being misled by terminology. Each of the 
categories attempted has failed. The document is not a bill 
of lading, not a Mate’s receipt, and not a statutory negotiable 
instrument. The simple fact remains that this is a document 
which charges the respondents with receipt of certain. goods of 
Chowdhry,. under a bargain to convey them by ship to Ran- 
goon for a stipulated freight and on certain conditions, and 
the duty arising from it was to deliver the goods to Chow- 
dhry, or to his nominee at Rangoon. In complete compliance 
with that duty the goods so placed in the Possession of the 
shipowner for carriage were duly delivered, 

In these circumstances their Lordships see no reason to 
doubt that the judgment reached in the Court appealed from 
is correct. It is a simple ordinary receipt for goods, Why 
should these goods not be delivered to the Person who is 
said to have handed them to the shipowner? Assuming the 
 Mate’s receipt,” as it is called, to have been lost, was the 
owner of the goods, who then handed them to the shipowner, ` 
not to be entitled, because the receipt had disappeared, to 
possession of his own goods from the carrier whose freight he 
was willing to pay? i 
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Their Lordships are of opinion that that simple statement P. O, 
of the point shews that there is no legal foundation for the 1913 
position that this was a document of title, and that the goods ow 
passed upon the transfer of it. T. S. Nar- 

The second point which was taken by Mr. Roskill is, that CHEAPPA 
whatever be the name under which this document might be ~""™7" 
classed, the respondents themselves are charged with a duty Inn iwiopr 
and have come under an obligation to deliver to no one Frortnua 
except upon the Mate’s receipt. The argument is an astute Co. 
one, and it is founded upon the circular dated 1st January Lord Shaw 
1907, which their Lordships presume is a sample of what ~- 
was usually issued in the course of the respondents’ 
business. That circular is headed :—“ Rates for paddy in bulk 
by the Company’s barges and cargo boats in Rangoon,” and 
it contains these two clauses: “ That the barges and boats 
will be moored at mills in accordance with instructions 
received from holders of Mate’s receipts, which must previ- 
ously have been presented at Rangoon office for verification.” 

In terms the circumstances do not demand any applicatio 
of that rule. 

But the next rule is said to be square with the situation in 
the present case. The clauseis: “ Mate’s receipts must, how- 
ever, be given up before discharge is allowed to commence, or 
in the event of Mate’s receipts not having come to hand, the 
Company’s usual guarantee must be signed.” In the.opinion 
of their Lordships the sentences now quoted from the circular 
of the respondent Company merely set forth a mode in which, 
in conducting their own business, the respondent-Company 
would protect themselves in the course of their trade. But 
they cannot be founded upon by other parties as forming 
any part of an obligation to them restrictive of their freedom 
or methods of action in conducting their own affairs. As 
* against customers they afford protection to the Irrawaddy 

Flotilla Company, and they give an intimation or warning 
that they shall not part with the goods unless Mate’s ‘receipts 
are given up, or otherwise unless a gurantee be obtained. 
But this protection of themselves they could freely give up 
if satisfied of the identity and solvency of the owner or 
nominee of the owner who demanded the goods at the port 
of delivery. And it is wholly jus tertii for any person in the 
position of the appellants (who are money. leaders who had 
‘made certain trading advances to Chowdhry and make claims 


n 
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P. ©. against him for the paddy) to plead that that clause of the 
1912 shipowners’ circular constitutes an obligation upon which 
œ~ they: as outside parties are entitled to found. 
T. S. Nar- Failing these clauses as constituting a contract with the 
. Gummy appellants, the next argument presented was that there was 
v. a course of business on the part of the Irrawaddy Flotilla 
Ierawanpy Company which showed that they did protect themselves, and 
FuortiLa apprised the public at large that they, the public, were also 
Oo. protected by the manner of negotiating the Mate’s receipts. 
Lord Shaw Their Lordships are of opinion that this point in the abstract does 
“not fall to be determined, because upon the facts it entirely fails, 
The judgment of the Judge who framed these issues is a merely 
apparent affirmative or negative, in fact, a most indefinite 
answer, to the two issues which he has himself written out. 
«Was it,” says the seventh issue, “the usual course of 
business of the second defendant not to recognise any per- 
son as entitled to the paddy. shipped without his giving up 
the Mate’s receipts, and not to discharge the paddy without 
the production of such Mate’s receipts?” It follows on the 
judgment of the learned Judge that this might have been 
what he describes as a general course of business which is 
open to exception at the will of the traders themselves. In 
such circumstances the question of fact really does not arise. 
Their Lordships therefore think that the point as to any 
contract in this case fails. Thereis no document constituting 
such a contract, and there was no course of business from which 
a contract could be inferred. And accordingly the learned 
counsel for the appellants puts his case upon tort. It is 
difficult to figure it; but the thing upon which tort was 
founded was some failure of duty. The failure of duty 
apparently was this: that the Irrawaddy Flotilla Company 
had suspicions raised in their minds, or might have had 
suspicions raised in their minds, as to the expediency of 
parting with these goods unless on production of the .Mate’s 
receipts to Chowdhry, who himself handed them over to them, 
-because some financiers like the appellants might i have 
claims upon them, Their Lordships are surprised to find what 
is put forward as in any respect a communication upon which 
the appellants are entitled to found. Wingate, the ship- 
owners’ agent, gave evidence, and his evidence, instead of 
being to the effect cited, is of a completely different character. 
It is necessary, however, to see what Wingate says upon the 
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subject. Wingate does admit that it was known, at a certain 
stage of the proceedings, to him, that Chowdhry was having 
advances for the purchase of the paddy which was being 
shipped, and that the Chetty from whom advances had been 
given might have had certain rights. Then Wingate in his 
evidence proceeds thus:—“ 1 refused to give him the Mate’s 


305 o 


1918 
——_ 
T. S. Nart- 
CHEAPPA 
CuETry 
v 


receipt in first defendant’s name until I got the sanction of Tauwanir 


the Chetty. He then brought the Chetty to my office. The 
Chetty then agreed to have the Mate’s receipt in first 
defendant’s name. I did so accordingly. They told me that 
the differences had been settled.” 

In these circumstances their Lordships think it unnecessary 
to pursue this point further, because, so far as the evidence 
stands, instead of the Shipping Company being charged with 
the knowledge that there was any danger on account of rights 
possessed by the Chetty, in this case it turns out upon the 
evidence that those rights had been the subject of negotiation 
and settlement, and that the settlement having been achieved 
the goods were forwarded in the name of Chowdhry himself. 
This being so there was no duty left in the circumstances 
except, of course, to deliver to Chowdhry, or to his order, and 
this was done. The failure of duty pleaded completely dis- 
appears, the respondents having fulfilled all thẹ duties 
resting upon them, either by contract, or under the common 
law. l ; 

Their Lordships will therefore humbly advise His Majesty 
that the appeal should be dismissed, and the respondents 
are entitled to costs. 

. Appeal dismissed. 

Solicitors for the appellants: Bramell & White. 

Solicitors for the respondent: Sanderson, Adkins, Lee & 
Eddis. > 


R 39 


FLOTILLA 
Co. 


Lord Shaw 


306- 


1918 


December 10, 


THE BOMBAY LAW REPORTER.  [ VOL. XVI. 
(On appeal from the Court of the Judicial Commissioner af Oudh.) 
Present : 
LorD ATKINSON, LorD SHAW, SIR JOHN EDGE AND 
Mr. AMEER ALI, 
BHAIYA SHER BAHADUR 


v. 
BHAIYA GANGA BAKHSH SINGH. * 


Hindu Law—Will—Construction — Intention — Surrounding cire umstances 


‘Aulad’—' Khandan ’ —Legitimate and illegitimate children. 


By a codicil the testator, a Hindu of the Chhattri caste, settled a 
maintenance allowance to be monthly paid “to Jang Bahadur Singh and 
his (audad) issues for generation after generation as long as the (Khan- 
dan) family of Jang Bahadur Singh and his (aulad) issues remain in 
existence ” and provided that Jang Bahadur Singh was to enjoy the 
maintenance allowance during his lifetime without power of alienation; 
but after his death from among his (au/ad) issues one person ‘Jisko hag 
puhunchata ho) to whom the right may go shall be considered proprietor 
of this maintenance allowance without division as a rais, The other 
issues of the family of Jang Bahadur Singh shall be entitled to get food, 
raiment and other necessaries out of the monthly allowance ; when there 
remains no descendants of the family of Jang Bahadur, at any time 
the monthly allowance will be resumed and remain in the proprietary 


_possessfon of the riasat gaddinashin, Jang Bahadur Singh was the son 


of the testator by a Mahomedan mistress but was brought up and lived 
as a Hindu, and at the date of the codicil had one son the first defen- 
dant, by his deceased Chhattri wife, and had been married for some time 
to another Chhattri wife, both of whom survived Jang Bahadur Singh, 
who also left him surviving the plaintiff and the 2nd, ard and 4th defen- 
dants, who were his sons by a Mahomedan mistress, 

Held, (1) that Jang Bahadur Singh was created ancestor or first proprie- 
tor of the maintenance allowance and the question a3 to who succeeded 


` him as proprietor thereof depended upon the wishes and intentions of 


the testator as revealed by the language of the codicil viewed through 
the light of the circumstances which surrounded him at the time he 
made it and not upon the validity or otherwise of the marriage of J ang 
Bahadur Singh with the first defendant’s Chhattri mother, 

(2) That. the intention of the testator so ascertained was to 
treat the marriages of Jang Bahadur Singh with the said two Chhattri 
women as valid and the issue of those marriages as legitimate issue and 
that in construing the codicil the first defendant must be regarded as 
the legitimate son of Jang Badahur Singh, 

(3) That for the purpose of fixing succession to Jang Bahadur 
Singh the testator must have had in mind the Hindu law, which, 
in the matter of succession to property, takes no account in the 
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uree higher classes of illegitimate descendants; that the plaintiff and 

ig brothers being Jang Bahadur Singh’s illegitimate children were not 
i cluded within the terms ‘ ulad ° and ‘ Khandan’ or either of them; 
aad that the first defendant was the sole person entitled to succeed 
Jang Bahadur Singh to the maintenance allowance, 


ManarajJAH Sir Digbijai Singh of Balrampur (hereinafter 
referred to as the “Maharajah’) wasa Hindu ofthe Junwar 
Chhattri caste. He had relations with a Mahomedan woman, 
named Imam Bandi, by whom he had a son named Jang 
Bahadur Singh, who was the father of the plaintiff and the first 
four defendants. Jang Bahadur Singh was born in 1849. 

The mother of the plaintiff and the second,.third and fourth 
defendants was a Mahomedan named Najmunnisa or Rahmani- 
The plaintiff's case was that Jang Bahadur Singh was born, 
lived and died a Mahomedan; that he was lawfully married 
according to the Mahomedan customs to Najmunnisa; and that 
the: plaintiff and his brothers the second, ‘third and fourth 
defendants were the legitimate offspring of that marriage. 

Jang Bahadur Singh was twice married according to Hindu 
rites, first, to a lady of the Kumar Chhattri caste named 
Mussammat Hansraj Kunwar, by whom he had issue the first 
defendant ; second, to another lady of the same caste named 
Raj Kali Kunwar, the fifth defendant. 

On the 15th March, 1878, the Maharajah made i will, by 
which, after reciting that he had then no legitimate children, 
but was not without hope of having issue, he provided that, 
in case he should die without leavinga natural bornor adopted 
son, his widow should have power to adopt. 

On the same day the Maharajah executed a document which 
was referred to throughout the proceedings-as a codicil, by 
which, after reciting that he had an illegitimate son Jang 
Bahadur Singh, who would not, according to Hindu law, 
succeed to his property, but for whom he was anxious to make 
provision, he settled an annual maintenance allowance to be 
paid “to Jang Bahadur Singh and his issue for generation to 
generations, as long as the family of Jang Bahadur Singh and 
his descendants remain in existence,” This document provided 
also inter alia that “For his lifetime Jang Bahadur Singh 
has a right to spend this money, but after his death, one of 
his issue, on whom the right may devolve, shall be considered 
the proprietor of this maintenance allowance without division 
as a rais.” The material clauses of this codicil are set out in 
their;Lordships’ judgment. 
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The Maharajah died on the 27th May 1882. Jang Bahadur 
Singh died on the rst October 1899, and the first respondent 
succeeded to and took possession of the whole property. 

The suit giving rise to this appeal was instituted on the 
3rd April 1902, to eject the first respondent from all the said 
properties. In his plaint the plaintiff claimed that as the 
eldest legitimate son of Jang Bahadur Singh he was his 
father’s sole heir, and entitled to possession of all his father’s 
estate, which he alleged to be impartible, both by virtue of 
the said codicil, and in accordance with the custom prevail- 
ing both in the Balrampur estate and generally among 
Raises. 

The second, third and fourth defendants who filed iden- 
tical written statements generally supported the plaintiff’s 
case, except that they denied that the estate was impartible 


‘and claimed that it was divisible in equal shares between 


themselves and the plaintiff. 

The first defendant by his written statement denied that 
Jang Bahadur Singh wasa Mahomedan. He alleged on the 
contrary that he had from his birth been brought up as a 
Hindu, remained a Hindu all his life and was buried with the 
ceremonies pescribed by the Hindu religion. He alleged that 
he was the only legitimate son of the lawful marriage of Jang 
Bahadur Singh and Hansraj and as such was Jang Bahadur’s 
sole heir, and that the fifth defendant was also the lawful wife 


‘of Jang Bahadur. 


The Subordinate Judge found that Jang Bahadur Singh was 
presumably from his birth a Mahomedan until he was able 
to makea choice; that he never did in fact profess the 
Mahomedan religion; that the plaintiff and his brothers were 
the illegitimate sons of Jang Bahadur Singh and therefore 


‘not his heirs; that Jang Bahadur was not born a Hindu he 


all his life professed the Hindu religion; that neither Hindu 
nor Mahomedan law nor the Indian Succession Act governed 
the succession to his estate; that the principles of justice, 
equity and good conscience applied; and that in accordance 
with these principles the succession to Jang Bahadur Singh’s 


- estate should be decided, under the circumstances, in accord- 
` ance with the rules of the Hindu law, and that by these 


rules Ganga Bakhsh, the first. defendant, was Jang Bahadur 
Singh’s sole neir. In the result the plaintiff's suit was dis- 
missed with costs, 
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fn the view taken by the learned Judges of the appellate 
Court, the question whether or not Jang Bahadur Singh be- 
came a Hindu was of no importance, provided that the alleged 
nikah ,.could be shown to have taken place, and that he 
was then a Mahomedan. “The crucial question was whether 
there was a nikah.between plaintiff's mother and Jang 
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Bahadur.” The learned Judges came to the conclusion that Bnarya. 


Jang Bahadur Singh was “neither an orthodox Hindu nor 
an orthodox Mahomedan. He no doubt called himself a 
Hindu, and if he had any religion, it was the popular idolat- 
rous form of Hinduism,” and therefore if the plaintiff were 
found to be of legitimate birth, the circumstance that his 
father became a Hindu to the extent shown by the evidence 
would be no reason for passing over the plaintiff and giving 
the property to the first defendant. The appellate Court 
found that the plaintiff had failed to produce reliable evidence 
of the -alleged nikah, and that it was impossible to infer 
the existence of a lawful nikah from such cohabitation as 
had been proved, or to presume that plaintiff and his brothers 
were legitimate from the conduct or statements of Jang 
Bahadur Singh. 

Having found that the nikah was not established, the ap- 
pellate Court held that it could not be contended that plaint- 
iff, being an illegitimate son, could be entitled to the estate 
under the provisions of the Codicil, and dismissed the plain- 
tiff’s appeal with costs. 

The plaintiff, thereupon, appealed to His Majesty in 
Council. 


Sir Robert Finlay K. C. and B. Dube, for the appellant.— 
Jang Bahadur was the son of a Mahomedan woman and was 
therefore a Mahomedan. Both Courts in India have found 
that the alleged nikah between Jang Bahadur and the plaint- 
iff’s mother was not establishedand therefore the plaintiff 
and his brothers were the illegitimate children of Jang 
Bahadur. l 

(Mr. Ameer Ali referred to Mahomed Bauker Hoossain 
Khan v. Shurfoon Nissa Begum () and remarked: ‘If Jang 
Bahadur was a Mahomedan, why should his children be 
necessarily illegitimate? His acknowledgment would of course 
legitimise them.” ) . 
rer 
. (1860) 8 M, I. A. 1365 
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. There are concurrent findings and it is not-desired to rest 
the case on the conduct of Jang Bahadur as regards his 
treatment of the plaintiff and his brothers. The marriages of 
Jang Bahadur with the Chhattri ladies were not valid. No 
amount of beliefin the Hindu religion would make a man a 
member of any particular caste. In order to have a caste a 
person must be born in it. This is particularly so in the case 
of the Chhattri caste. Jang Bahadur was not a member of 
that caste. But a Hindu marriage tọ be valid must be between 
persons of the same caste: Padam Kumari v. Suraj Kumari (1) i 
Melaram Nudial v. Thanooram Bamun (2) ; Narain Dhara 
v. Rakhal Gain (3); Mayne’s Hindu Law, yth. ed., p. 106; 
Hindu Law and Marriage and Stridhana by Bannerjee, 2nd 
ed., pp. 68 & 74. The first respondent is therefore illegiti- 


` mate. The word ‘aulad’ must be construed in a case like 


this to include illegitimate children also. Here all .the sons 
of Jang Bahadur are illegitimate, and, therefore, the plaintiff 
being the eldest would succeed. Reference was made to 
Barlow v. Orde (4); Skinner v. Naunihal Singh (5); Act III of 
1872, s. 2, and Wilson’s Glossary for the meaning of 
‘aulad .’ | 


De Gruyther K. C. and Eddis, for the first respondent,— 
Testator was a Hindu and must have had Hindu Jaw 
in his mind at the time of making the codicil. The 
question should be decided according to the intention of 
the testator as shown by the contents of the codicil it- 
self and the surrounding circumstances at the time when 
it was made: Sreemutty Soorjeemoney Dossee v. Denge 
bundoo Mullick (6). A Hindu will should be construed rela- 
tively to the ordinary notions and wishes of Hindus 
respecting the devolution of property: Mahomed Shumsool 


v. Shewukram (and Radha Prasad Mullick v. Ranimonj 


Dassi (8. The law applicable is, therefore, the Hindu -law 
which does not recognise illegitimate children for the 
purpose of succession to property in the Tewgator caste 
Consequently the plaintiff being illegitimate cannot succeed. 
It was the testator’s intention to treat the marriages of J ang 
Bahadur with the two Chhattri ladies as valid and the issue 





(1) (2906) I. L. R. 28 All. 458. R (5) (1913) L. R. 40 I. A. 105. 
(2) (1868)9 W. R. 552. (6) (1857) 6 M. I. A. 526, 550. 
(3) (1875) I. L. B. 1 Oal. 1. (7) (1874) L. R. 2 I. A. 7,14. 


(4 (1870) 13 M. L. A. 277.» (8) (1908) L, R. 85 T. A, 118, 
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thereof as legitimate. The testator must have intended to 
include in the word ‘aulad’ only legitimate children, and 
‘khandan’ must have been intended for the Hindu family of 
Jang Bahadur. The first respondent must be treated as 
legitimate and even if ‘aulad’ included illegitimate children, 
as contended, he would exclude the appellant, who is ille- 
gitimate. Reference was also made to Abraham v. Abraham 
(1);. Francis Ghosal v. Gabri Ghosal (2); Mayne’s Hindu 
Law and Usage, 7th ed., pp. 71 & 72; J. N. Bhattacharya’s 
Hindu Law, Ch. XIV, on Castes and Priests; and Hindu Law 
and Marriage and Stridhana by Bannerjee, 2nd ed., p. 73. 


Sir Robert Finlay K. C. repliedi referring to Wilkinson 
on Modern Hinduism, 2nd ed., pp. 262 & 263; and Hindu 
Tribes and Castes by Sherring, pp. 22 & 23. 


The judgment of their Lordships was delivered by 


LorD ATKINSON.—This is an appeal from a judgment 
and decree dated the 26th February 1906 of the Court of the 


Judicial Commissioner of Oudh, which affirmed a judgment . 


and decree dated the 3rd of January 1905 of the Court of the 
Subordinate Judge of Gonda, dismissing the plaintiff’s suit. 

The action out of which the appeal arises was instituted 
on the 3rd of April 1902 by the plaintiff as eldest son and heir 
of his father Jang Bahadur Singh, by a Mahomedan woman, 
claiming to recover the possession of the several villages 
mentioned in the Schedule annexed to the Statement of 
Claim, same forming part of an estate called the “Balrampur 
estate” which had been bequeathed to the plaintiff's father 
by his, the plaintiff's, paternal grandfather, the Maharajah 
of Balrampur, by a scodicil dated the 15th of March 1878 
to the last will ofthe Maharajah. Possession of these villages 
had been taken in the year 1899 by the first defendant, and 
since then retained by him. Mesne profits were claimed in 
respect of this possession, anda claim was added to recover 
possession of the moveable and immoveable property mention 
ed in Schedules B and C, also annexed to the Statement of 
Claim, or in the alternative the plaintiff’s legal share thereof, 
on the ground that the same was property acquired by the 
plaintiff's said father, with an additional claim for further relief. 

The first defendant, Bhaiya Ganga Bakhsh Singh filed a 
written statement alleging that the plaintiff was the issue 


- (1) (186a) 9 M, I, A. 195, 239, (2) (1906) I. L. R. 31 Bom. 25, a0, 
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P. ©. ofa Mahomedan woman with whom his, the said defendant’s, 
1913 father, Jang Bahadur Singh, had had illegal intercourse, as 
~~ were also the defendants numbered 2, 3, and 4, and that 

Buatya her nikah had never taken place, that his father followed 

Epa the Hindu religion bigottedly, and was a Hindu from. his 

J: boyhood up to his death, that he married for the first time 

Sarva a Hindu lady of a Surajbansi Chhattri family, that the 

Ganca defendant No. 1 was the only child of that marriage, is 

Pixkana the only legitimate son and heir at law of his father, -and is 
Lord consequently under the provision of the said codicil entitled 

Atkinson to the allowance therein mentioned. 

The plaintiff replied traversing the several allegations 
contained in this and the other written statements filed by 
other defendants, and upon these pleadings the eight issues set 
forth at page 884 of the Record were knit. A vast body of 
evidence was given bearing upon each of these issues. Many 
of them are no longer of importance on this appeal, which is 
the ultimate stage of the litigation. The real questions now 
in dispute are first, the proper construction of the language 
of this codicil of the 15th of March 1878, and second the 
actual intention which the Maharajah desired to effect in 
executing it. 

The facts so far as material to the decision of these :ques- 

tions are asfollows: The plaintiff is the first-born son of 
his father, and the 2, 3, and 4 defendants are his brothers, 
sons of Jang Bahadur Singh by the Mahomedan woman 
already mentioned. Ithas been found as a fact by both the- 
Courts before which this case has come, that no ceremony 
of marriage was ever gone through between Jang Bahadur 
Singh and this woman, that she was his mistress not his wife, 
and that, consequently, the plaintiff and his brothers are 
illegitimate. The appellant accepts this finding as conclusive on 
this point. The first defendant is the son of Jang Bahadur 
by a Hindu lady of the Chhattri caste with whom he had; 
admittedly, gone through the ceremony of marriage according 
to the strict Hindu rite. l 

The validity of this marriage is impeached by the plaintiff 
upon the ground that at the time it was celebrated Jang Baha- 
dur was neither a Hindu nor a member of Chhattri caste, and 
that consequently the first defendant is, like the plaintiff 
and his brothers, illegitimate. The issue thus raised: -neces- 
sitated a somewhat lengthy examination of the life ‘history 
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of Jang Bahadur. He was, as already mentioned, the son, 
born in the year 1846, of a rather distinguished man, a 
Hindu by religion of the Junwar Chhattri caste, Sir Drig- 
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bijai Singh, Maharaja of Balrampur, by a Mahomedan mis- Barra 


tress named Iman Bandi, and was, therefore, as held by por 
both the Courts abovementioned, a Mahomedan :by birth a > 
This decision is also accepted by the appellant. BHAIYA 
The Subordinate Judge, at page 945 of the Record, finds Ganga 
: BAXESH 

that— gae 
“ Jang Bahadur was brought up, not as a Mahomedan under the influence ee 


of his Mahomedan mother, but by his Hindu father in the religion of 
Hindus.” “That (page 956) he never professed the Mahomedan religion 
and was never a Mahomedan in fact; that after he was able to make a choice 
he did not choose the religion of Islam, but on the other hand lived and 
died in the faith of Hinduism. . . . that he was throughout his life 
a follower of the popular idolatrous form of Hinduism, a form directly 
antagonistic to the cardinal principles upon which the religion of Islam 
_is founded,” “and he (the Judge) came to the conclusion that as Jang 
Bahadur was never throughout his- life a Mahomedan, the Mahomedan 
law did not regulate the succession to his estate, and as he was not a 
Hindu by birth neither did the Hindu law regulate it; that (page 959) 
Neither of these laws nor yet the Indian Succession Act governed him at 
his death, and that according to the principles of justice, equity, and good 
conscience, and by the application of so much of the Hindu law as was 
applicable to the case, Ganga Bakhsh Singh, the first defendant, was his 
father’s legitimate-son and sole heir.” 

The Court of the Judicial Commissioner, whilst abstain- 
ing from pronouncing -any definite opinion on the legiti- 
macy of the first defendant, gave in the following passage 
of their judgment a sketch of the status, life, and character 
of Jang Bahadur Singh, which, though it differs to some 
extent from. that of the Subordinate Judge, is, in their 
Lordships’ \ :w of the evidence, fairly accurate. It runs 
thus :— 

“ Jang Bahadur belonged to no caste, and even if the issue of his mar- 
riage with Hansraj Kunwar should be held to be legitimate, a point on 
which I express no opinion, it is clear that the Hindu community at Bal- 
rampur treated the validity of the marriage as open to question. The 
Subordinate Judge has cited several authorities to show that the Hindu 
religion admits proselytes of all kinds. The truth of this is indisputable, 
but it is equally true that the admission of a proselyte and his descendants 
into the society of orthodox Hindus is a very slow process. The defend- 
ant’s witnesses hit off the position exactly when they say that they 
might eat with Jang%;Bahadur’s family if {hey persevered in their Hindu 
habits, and maintained their character for several generations (see the 
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P. 0.. evidence of defendant’s witnesses Nos. 9 and 10), In two parts of one 
and the same ‘house J ang Bahadur had a Mahomedan and a Hindu family 


cbi ' and seems to have been on equally afféctionaté terms with both. He ate 
BuAtya ` food in English Hotels and Railway Refreshment Rooms, drank gin and 
SHER kept fowls and pigs. Itis evident that he was neither an orthodox Hindu 
BAHADUR ~ ~nor an orthodox ‘Mahomedan.’ It appears ,to be that he Ìed'a double life 

Ven “as was almost inevitable ;uader’ thé circumstances, He; no doubt called 
Bralya ~ himself a Hindu, and if-he had any religion it was, as the Subordinate 

a. Ganga a J udge says, the popular idolatrous form of Hinduism, but. he is not .proved 


Ben Z to have been an orthodox Hindu and therefore it seems to me that if the 
plaintiff were found to be of legitimate birth the circumstance that his 


Tota rds ee 7 : 
Atlinson father became a Hindu ‘to the extent shown by the évidence would be no 
A _ “= reason for passing over the “plaintif and | giving the property to the first 
i defendant.” 


‘It has been urged on behalf of the a that the 
Court of the Judicial Commissioner was mistaken on, sup- 
posing that- Jang Bahadur kept his. two families in two 
sides of the same house, that; in truth-and fact, he kept 

< them. im two different houses, This is really a'small matter 
atid does not affect the general accuracy of the passage. 

A yast” body. of evidence was given describing in great 
detail - the participation of Jang Bahadur, Singh on -many 
occasions in the most solemn, rites and ceremonies of the 
Hindu religion. It was proved by many witnesses that he 

» wore, somewhat ostentatiously, the Hindu tilak on his fore- : 
` head, that he was invested by his father with the sacred 
. ` thread, ‘that he kept a Hindu cook tò cook his food, &c. 
The fair result of the evidence in’ their Lordships’ opinion is ` 
that Jang Bahadur did his utmost to beécomé an orthodox 
Hindu, and to pass as’such in the society in which’ he «lived, 
That his father, from. the boy’s’ youth upwards, aided:and 
ericouraged him in those efforts; and, finally, when he was 
only fifteen- years of age, procured’ a marriage to be celebrated 
with great pomp and rejoicing according to the strict Hindu 
. Tite between him and the already mentioned Hindu Tady Of © 
the Chhattri caste, Hansraj Kunwar. - 

‘This lady’ s family were apparently not well off, and it was 
stated in evidence that the Maharajah gave to her brother 
Sheo Dial a village to induce him to consent to the union. 
This, however: only proves the anxiety of the Maharajah to 
bring about the marriage. No doubt the Maharajah did not 
attend the ceremony: himself. He allowed certain priests . 
to perform for him those ceremonies properly performable on 

š sych occasions by a father, but the marriage cannot but be 
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‘regarded as a somewhat bold ‘attempt to force, as fat as “P0, 


possible, the‘son’s entrance inte the ranks of a high (twice 
born) caste, and it might well be that the father, as the Sub- 
ordinate Judge thought, may have absented himself from the 
ceremony from motives of prudence, On. the other hand it is 
difficult to believe that all the parties concerned, Sheo Dial, 
with his own sons, and his daughters to get married, the 
Maharajah with his position and distinction, the priests with 
their duties to -their religion and office, and all those who 
assisted at the ceremony. with their notions of what was due 
to their creed, would have promoted, or taken part in an 
elaborate public function if they knew that it could at best 
create. only a relation of permanent concubinage, without 
hope or prospect of elevation into a worthier and more 
respected state. The evidence of Sheo Dial is important in 
this connection. He said he went with two Pandits to visit 
the Maharajah, that he had learned that Jang Bahadur was 
a Mahomedan woman’s son, that on his expressing his scruples 
about the contemplated marriage owing. to this fact. the 
Maharajah assured him that Jang Bahadur was a Hindu; that 
he (the Maharajah ) held . him (Sheo Dial) by. the arm and 
said : “From.child-hood I have got him suckled by a Brahmin 
woman. He eats with me. He does puja, and his ways are 
the ways of a Hindu.” Sheo Dial further says that Jang 
Bahadur Singh wore a tilak of Chandan, that his cook wasa 
Hindu, that he saw him sitting near the Maharajah at dinners 
and that hearing and:seeing this he, Sheo Dial, consented to 
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the marriage of his sister with Jang Bahadur. No doubt it i$ . 


stated by another witness that the Maharajah did not sit at 
meals with this son, but unless this evidence of Sheo Dial be 
an entire fabrication it bears additional testimony to, the 
anxiety of the Maharajah to have his son accepted and treated 
asa Hindu. Hansraj Kunwar-died in-the-Maharajah’s lifetime, 
Jang Bahadur performed.all the obsequies proper to be perform- 
ed according to the Hindu religion by a surviving Hindu husband, 
His father, in the.year 1872, got: him, then -about -twenty-four 
years of age, again married to another Hindu lady, a member of 
the same Chhattri.caste, Raj. Kali-Kunwar, who survived him, 
and is the fifth defendant in this syit.. There was the same 
publicity and pomp as on the occasion of the first? marriage, 
the same religious ceremonial. . The Maharajah” absented 
himself on this, as he did on the former occasion, and got his 
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duties performed vicariously in the same way. The sole issue 
of this second marriage was a girl, Both she and Bhaiya Ganga 
Bakhsh Singh married members of the Chhattri caste, Sir 
Robert Finlay insists that the law for many centuries has been 
that a Hindu must be born not made, and he cited several 
authorities in support of that proposition. On the other hand 
the treatises referred to by the Subordinate Judge at page 889 
and the following pages of his judgment appear to tend in an 
opposite direction, and the facts of this case show that in this 
matter of marriage the rules both of Hinduism and of caste 
were not, in this instance at all events, strictly applied. In the 
view their Lordships take itis unnecessary to express any 
opinion on the point. The matter for decision in this case 
being the construction of a codicil to the Maharajah’s will, the 
point is not what is the strict rule of the Hindu religion, or the 
strict rule of the Chhattri caste, but this, namely what were 
the wishes and intentions of the testator, as revealed by the 
language of that instrument, viewed through the light of the 
ircumstances which surrounded him at the time he madeit. 

It would be strange indeed if the man who had made it his 
special care to rear this son of his as a Hindu, and had succeeded 
in marrying him totwohigh caste Hindu women, should 
intend or desire, whatever might be the strict letter of the law, 
to place the offspring of these unions on the same level as the l 
illegitimate children of his son’s Mahomedan mistress and 


. make them all equally the objects of his bounty: 


Much reliance was placed by the appellants upon the 
evidence of-several witnesses, members of the Chhattri caste, 


~ -which was directed to show that they would not eat with Jang 


G 


E E 


-Bahadur Singh, take betel leaves from him, or recognise him as 


a member of that caste, or of the Hindu religion, and it was 


. contended that the Subordinate Judge had not paid sufficient 
' attention to this evidence, or given it its due weight. He has 


no doubt not commented upon it at any great length, but it 
would be quite unreasonable because of this to conclude that 
he had not fully considered it. When the evidence is 
éxamined it will be found that the objection of many, if not 
most of these witnesses, to eat with Jang Bahadur or to give 
him betel leaves, &c., was due to the well-known and 
undisputed . fact that he wase the. illegitimate son of a 
Mahomedan mistress, rather than to the fact that he was: not 
a genuine Hindu. This is notably so in the case of the witnesses 
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Kali Parshad, p. 723, and Jagdeo Singh, p. 726. The former 
said, “I did not eat with Jang Bahadur because he was Imam 
Bandi’s son,” and again, “ I wont eat kutcha food touched by 
Ganga Baksh. I wont drink water from his hand because 
his grandmother wasa Mahomedan,”’ and the latter said, “I can 
not eat food cooked by Raj Kali Kunwar because she was Jang 
Bahadur’s wife,” but he proceeded to say that he would have 
no objection to eat with Jang Bahadur Singh if the Maharaja 
had asked him to do so, and then he added the important 
statement: “Jang Bahadur had offended the Maharaja by 
keeping a Mahomedan woman, that woman had four sons, 
she lived with Bandi as Jang: Bahadur’s mistress for twelve or 
thirteen years until her death.” Babu Basudeo Lal, an educated 
man and an advocate, at page 731 says, “ Jang Bahadur took par- 
ticular care to put on the tilak more than a born Hindu would 


take because he was anxious to appear a Hindu; that from. 


the orthodox point of view he (the witness) did not consider 
him a Hindu, but he could not say he was a Mahomedan, 
because he professed to be a Hindu,” yet he gave not this 
fact but the fact that Jang Bahadur was of illegitimate birth 
as the reason for his unwillingness to take water from his 
hands. 

Hanwant Singh (page 727) gives remarkable evidence to 
the same effect. He said: “I consider Jang Bahadur a 
Hindu. He worshipped like a Hindu. He did pilgrimages 
like a Hindu. He gave dans to Brahmins like a Hindu. His 
ways were those of a Hindu. I saw him doing puja in the 
temple for the first time thirty years ago, and three times alto- 
gether I saw him feeding Brahmins at the temple.” Yet 
despite what he saw, and his opinions on Jang Bahadur’s 
religion, he says on the next page he would not eat with 
him because he was born of Imam Bandi, nor would he eat 
with Ganga Bakhsh, because presumably he was his father’s 
son, though he adinits that if the latter ‘‘ persevered in his 
Hindu habits for two generations, he would be taken into 
the beradri.”’ l i 

These witnesses are fair specimens of those examined on 
this point. - Their evidence might be of importance if it was 
necessary for their Lordships to determine whether or not 
the defendant No. ı was the legitimate son and heir at law 
of Jang Bahadur. The Subordinate Judge has (at page 961) 
determined that question in the affirmative. T} sir Lordships 
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concur with the .Court of the Judicial Ccmmissioner in 
‘thinking that it is not necessary to determine it oné way or 
the other for the purposes of the decision of this appeal, and they 
therefore abstain from expressing any opinion upon it. What 
is of importance, when one has to construe this codicil, and 
determine’what was the testator’s intention on making it,--is 
to` ascertain in what light he regarded his son, the marriages 
-he helped that son to contract, atid:the issue’ that sprung’ 
from them. - : Bolt : 
Their Lordships are of opinion that the reasonable conclusion 


to be ‘drawn from the evidence is that the Maharajah treated 


his son of his as a Hindu in religion, and desired that others 
should so treat him, that he treated his marriages with the two 
Chhattri ladies as lawful marriages and desired that others 
should so treat them, and consequently resolved to regard and 
treat the offspring of these unions as legitimate, and desired they 
should be so treated andregarded by others; and that it was in 
this frame of mind he made the testamentary deposition which 
is in dispute. It is lengthy, and in its material patts 
runs thus ;—.- i l f : i ' 


“ Whereas I have a son, named Jang Bahadur Singh, born of an un- 
married makal, and whereas he is not born of khas mahal, and it is against 
the usage of the family and against religion according to the Hindu 
Shastras, so he is not considered capable of gaddinashini and the proprie- 
torship of the riasat, But he also being born of my loins, it is incumbent 
on me that such means be provided for support as would enable him and 
his (aulad) issues to support themselves well and with respect, According- 
ly ever since ‘the date of his birth till this day whenever -Proper opportu. i 
nity presented, grant was made for his support; and during my life-time 
I shall make grants according to my will whenever 1 ‘shall deem: it 
expedient to do so. But with a view to clearly make a provision ‘before 

. hand in order that there. may not remain any co-cwnership and dispute 
relating to a part or the whole of my_ moveable and immoveable_ property, 
& property should be determined for J ang Bahadur Singh and his 
(aulad) issues for generation after generation in order that the condi. 
tions of the deed may remain binding in perpetuity, Accordingly the 
settlement is made as follows, It is this: Rs." 4,000 per ‘mensem ‘or 
Rs. 48,000 per annum shall be continued to be paid by the: proprietor ‘o£ 
the riasat, the loeum tenens of the gaddinashin for the time being ; and that 
‘amount shall be paid to Jang Bahadur Singh and his (aulad) issues for 
generation after generation as long as the (khandan) family of Jang 
Bahadur Singh and his (aulad) issues remain in existence.” à 


“ Details of Cnditions, 


“1. He shall nut directly or indirectly take part in tubning the rtusae, 
and shall also remain a well wisher of the rigsat, ` Corts 


“2 
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“2, He shall not transfer his maintenance allowance to a stranger by 
sale, Mortgage or otherwise. 

“3, For his lifetime Jang Bahadur Singh has a right to spend this 
money, but after his death from among his (aulad) issues one-person (Jis- 
ho hai? pahunchata ho) to-whom the right may go shall be considered 
proprietor of this maintenance allowance without division as arais. The 
other issues of the family of Jang Bahadur Singh shall be entitled to get 
food, raiment and other necessaries out of the monthly allowance. 

“4, When there remains no descendant of the -family of Jang Bahadur 
Singh, at any time, the monthly allowance of Rs. 4,020 will be resumed and 
remain in proprietary possession of the proprietor of the riasat, the 
gaddinashin, 

“5, For the realisation of the monthly allowance, a few villages with 
jama and names of demarcated villages and hamlets are selected, and a 
list of the same is annexed tothe document, The jama of the selected 
(tajwiz shuda) villages will be credited from year to year towards the afore- 
said fixed monthly allowance of Rs, 4,000. Neither has, the proprietor of 
the-riasat, gaddinashin, power to realise the jama of the, selected villages 
yielding Rs, 48,000, including mal and sewai, from Jang Bahadur Singh or 
his descendants, nor is Jang Bahadur Singh or his family descendants com- 
potent to demand the fixed monthly*allowance lof Rs.. 4000, from ‘the gaddi« 
nashin, the proprietor ofthe riasat. 

‘6, The jama of the selected villages, a copy of which is attached Ito the 
document, shall be deemed the jama, including mal and sewai in perpetuity. 
And the proprietor of the riasat for the time being shall have no-power 
to increase or decrease the jama, And Jang] Bahadur Singh and. his 
family descendants shall raise no excuse-as to increase ‘or decrease of the 
jama. And the proprietor of the riasaé shall have no power to cancel the 
lease, And Jang Bahadur Singh and his family descendants shall have no 
proprietary right against the proprietor of tho. riasat, except that of deriv- 
tag‘ benefit from the selected villages. Besides, Jang Bahadur Singh and 
his family descendants shall hive no powar to transfer the immoveable 
property by. sale or mortgage or otherwise. But they shall continue in 
perpetuity to hold possession over the said villages, 

“7, The villages selected for payment of the} monthly allowance shal] 
have their boundaries maintained according to the map of had-o-bast 

kishtwar, ‘The proprietor of the riasat shall have no power to vary them 
contrary toit, nor shall Jang Bahadur Singh or his descendants-have- any.” 


‘Then follow the details of the villages leased out in 
perpetuity for the payment of the monthly allowance of Rs. 
4,000. ` The testator then makes a bequest to Imam Bandi, the 
mother of J ang Bahadur, in the following words :— 

“ Besides, with a view to support the mother of Jang Bahadur Singh,’ I 
propose to fix Rs. 1,000 per mensem, or Rs. 12,000 a yearfor her personal 
expenses, She, that'is the mother of, Jang Bahadur Singh, has -power to 
spend the fixed allowance without interference-by anybody-else, and- ‘may, in 
her lifetime, make-a wil] in:favour of-anybody whom She pleases, and. in re- 
spect of any good work she likes, and it will be deemed liable to be acted 
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P. ©. upon. And for the purpose of realising the aforesaid annuity of Rs, 12,000, 
a few villages, mentioned below, are given by way of theka with jama 


HI assessed thereon, The money will be reslised from those villages from year 


to year,”! 
Buatya ; i f , 
SHER He then gives a list of the villages out of which the 
Bauaptr Rs. 12,000 was to be collected, and proceeds to add.:— 
U. 
BHAIYA “ These few sentences have been put down to make provision for her 


Ganga support while in the enjoyment of health and possession of the five senses, 
BakKHsH and out of my own pleasure and accord, in order that they may be of use 


‘seinen £ ” 
Lord after me 


Atkinson The testator died on the 27th of May 1882. In or about 
~~ January. 1894 Jang Bahadur Singh became insane. He so 
continued for several years,.and died on the rst of October 
1899 leaving as his own the moveable and immoveable property 
mentioned in Schedules B and C attached to the Statement of 
Claim. The first defendant, as already mentioned, immediately 
went into possession of the property mentioned in Schedule A 

and has since retained it. 

Jang Bahadur Singh was created by the codicil ancestor or 
first proprietor.of the estate, maintenance allowances some- 
what resembling rentcharges, were charged upon it. It was, 
to be perpetual, impartible, indivisible, and incapable of being 
otherwise charged or encumbered, and it was not to be the 
subject of any co-ownership. On the death of Jang Bahadur 
a person, styled at page 224 the representative of the former, 
was to succeed him as proprietor of this maintenaace allow- 
ance, without “ division” as a rais. “This proprietor was to 
be one of .the issue of Bahadur Singh’ the other issue 
(aulad) of the family (khandan) of Jang Bahadur Singh 
being only entitled to get food and raiment out of the allowance. 
In addition the marriage and funeral expenses of the male and 
female children of the family of Jang Badahur Singh were to be 
paid. The only indication given as to how the particular 
individual one of the issue of Jang Bahadur, who was to succeed 
him as proprietor of the allowance was to be ascertained is 
that contained in the words “on whom the right may 

” devolve.” Thetestator must have had in mind some law > 
or rule which would apply to fix the succession. What law 
’ could this high caste Hindu possibly have had in mind for 
such a purpose other than the Hindulaw? That law, how- 
ever, in the matter of succession to property, takes no account, 
in the three higher classes, of illegitimate descendants. Sir 
Robert Finlay, as their Lordships understood, adinitted thi 
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-contention—at least to this extent, that if when a successor 
came to be ascertained the class of beneficiaries contained both 
legitimate and illegitimate members, the eldest legitimate 
_ male would by the Hindu law succeed; but where, asin the 
present case, as he contended, allthe children were illegiti 
mate, the eldest male amongst them should succeed. But by 
what law or rule he did not indicate. It is difficult to suppose 
that if the testator intended all his grandchildren to be put 
upon the same level he would not have indicated some method 
by which the successor to his son should be selected. If he 
relied at all upon the Hindu law to select that successor it 
could only be because he wished it to be assumed that that 
law applied to some of the issue of his son, and that could only 
be the case if those members of the issue were to be taken to 
‘be legitimate. 
At the date of this codicil Jang Bahadur was only about.thirty 
years of age. He had already had one son by his deceasedsChhattri 
wife. He had been married for some time to-another, Chhattri 
wife, by whom it was quite possible he might have had male issue 
and it would have been quite in conflict with the whole tenor 
of the Maharajah’s treatment of and conduct towards his son 
-Jang Bahadur, to deprive by his codicil these marriages and the 
issue springing from them of the character and status he had 
striven to secure for them. The Court of the Judicial Com- 
missioner came to the conclusion that the Maharajah thought 
these marriages of his son were valid, and the issue of them 
legitimate. However that may be, it is clear their Lordships 
think upon the whole of the evidence that he wished them to 
be so regarded by others. Nothing would more surely have 
defeated that desire than that he should by this testamentary 
-instrument show that he himself regarded them in a wholly 
- different light, and placed the children of these marriages on 
-an equality with those of a Mahomedan concubine. The 
-Maharaja has used the word “ audad” throughout this codicil 
- to describe thé issue of his son Jang Bahadur. ihe Court of 
the Judicial Commissioner has laid it down that this word 
` prima facie means legitimate issue. This case is not one where 
a gift is made by will of the corpus of a fund, or a life interest 


in a fund to the “ children ” of the testator or of another asa 


‘ class. There may be good reason in some such cases for holding 
„that in India the word “children ” includes illegitimate child- 
. ten, but here a succession of life interests from generation to 


' generation isintended to be set up, the successor or “proprietor” 
x 41 


321 


1913 
kan aad 
BaatYa 
SaR 
LAHADUR 
v. 
Buatya 
GANGA 
Baxusy 


322 


1913 

w 
BHAIYA 

SHER 
BAHADUR 

v. 
BHAILYA 
GANGA 

BAKHSH 


Lord 
Atkinson 


THE BOMBAY LAW REPORTER.  [ VOL. Xvi, 


in each instance being vested with absolute control of the. inz 
come, subject only to the duty of maintaining the issue (aulad) 
of the family (khandan) of the first proprietor, Jang Badahur 
Singh. There is nothing on the face of the will to suggest that 
a meaning should be given to the word‘ aulad ” different from 
its rima facie meaning ; but if it is to be read as including illegi- 
timate issue, then it follows that the teastor intended to bring 
into the line of succession not only his illegitimate grand- 
children but their illegitimate issue from generation to gene- 
ration. Such a construction would render rather unnecessary 
the provision (No. 4, page 224) that ifno descendants of the 
family of Jang Bahadur remained, the monthly allowance 
should fall into the possession of the gaddinashin, and would 
also seem to defeat the whole purpose and object of the 
testator in establishing this succession of life interests. Nor 
do their Lordships see any reason for extending in this inst- 
ance the meaning of the word “ khandan” which ordinarily 
refers to the group of descendants who constitute the family 
of the progenitor, so as to include illegitimate offspring, who © 
from the necessities of the case cannot share in the family 
life or its worship or ceremonials. 

It ‘has been strenuously urged by Sir Robert Finlay on 
behalf of the appellant: firstly, that there would have been 
nothing easier for the testator, if he desired to exclude his 
illegitimate grandchildren from all benefit under this codicil 
than to have said so. The question is, has he not done so 
by the use of the word “ aulad”? But even if this be not so, it 
was quite as easy for him to include them in the class 
described by the word issue as to exclude them from it 
so that the argument cuts both ways. And it was in the 
second place contended that having regard to his interest in 
these children, he never could have intended to leave them 
unprovided for. He undoubtedly did show some interest in 
them, but not a very keen interest, and it is by no means clear 
that he did not intend them to be provided for in 
the way they have been, in fact, provided for, namely, by 
being maintained by their grand-mother Imam Bandi during her 
life, out of the income left to her by the codicil. He enabled her 
by the exercise of the testamentary power over this income 
conferred upon her so to provide for them after her death. 


` The income was large, Rs. 1,0e0 per mensem. She wasa 


woman who at the date of the codicil must have been at least 
fourty-five years of age, her son Jang Bahadur.being then thirty 
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years of age. Theson’s mistress and her children lived with her, 
She, according to the evidence, helped to rear them. It was scar- 
cely conceivable that she should require Rs, 12,000 per annum 
for her personal expenses alone. The power of disposing of this 
income by will clearly showed that the testator had some object 
in--view beyond providing adequately for her maintenance. 
What more natural than that this income, handsome in amount, 
and disposable by her will, should have been given to enable 
her to provide for her grandchildren? Their Lordships are 
therefore of opinion that having regard to all the evidence in 
the case and the provisions of the codicil itself, the intention of 
the testator plainly was to treat the marriages of Jang Bahadur 
with the two Chhattri women already mentioned as valid 
marriages, and the issue of those marriages as legitimate issue, 
They think that the judgment appealed from was right, and 
that this appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 
Appeal dismissed. 
Solicitors for the appellant: S. L. Wilson & Co. 
Solicitors for the first respondent: Sonderson, Adkins, Lee & 
Eddis. 
T On appeal from the High Court of Judicature at Kuri William in Bengal. 
Present! 


LORD SHAW, SIR JOHN EDGE AND MR. AMEER ALI. 
ARUN CHANDRA SINGH 


v. 
-KAMINI KUMAR 


Landlord and tenant ~Tenure—Title—Deluvion—Subseguent reformation of 
land--Land gained by increment—Bengal Regulation 11 of 1825, 8. 4— 
. Abatement of rent. 





__ Wand washed away and afterwards reformed iz situ is not land gained by 
_ increment within the meaning of s. 4 of the Bengal Regulation 11 of 1825, 
_ Until it was established that the holder-of a permanent, heritable and 
- transferrable tenure has abandoned his right to the submerged lands 
"’. thereof it remains iù tact and the diluviated lands on their reformation 
in situ form part of the tenure, By claiming or accepting remission of rent 
in respect of lands washed away from time to time by the action of a 
river, the tenant does not abandon or agree to abandon his rights to 
such lands on their reformation iz situ. 
Hemnath Dutt v. Ashgur Sindar (1) overruled. 
Maghar Rai v. Ramgat Singh (2) approved. 








an * Reported by J. M. Parikh, Barrister-at-Law, Tendon’ 
(2) 1879) T. Ú. R, 4 Cal, 894. (2) (1896) I, L. R 18 All, 299. 
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THE question was whether the appellants were entitled 
to a decree for possession of certain Char lands as forming 


‘part of the Khas lands of their Zamindari. The appellants 


were the plaintiffs in the suit, which was brought against 
the first respondent, who held a Patni taluq in the appe- 
llants’ Zamindari and was in possession of the land in dispute. 
The remaining respondents, who were the tenants of the first 
respondent, were also made defendants, and as against 
them the appellants claimed in the alternate a decree for the 
recovery of fair and equitable rent. The respondents con- 
tended that the lands in dispute, which had been washed away 
by the action of a river and had since reformed in situ, formed 
part of the said Patni taluq. The District Judge decreed the 
suit, but on appeal the High Court dismissed itwith costs. 


De Gruyther K. C. and Dunne, for the appellants.—The - 
land in suit had been washed away by the action of a river 
and has since formed im situ and is therefore not land gained 
by increment within the meaning of s. 4 of Ben. Regulation 11 
of 1825: Lopez v. Muddun Mohum Thakoor O). Under 
the lease of 1837 the Patnidar covenants to pay rent, 
whether he gets any profits therefrom or not, and the land 
demised is a certain area of land. The covenant relating to the 
variation of rent would not cover any land not existing at that 
time. It would only cover such land as existed at the time 
and unless the respondents could show that the land in suit, 
existed at the time and was within the area stated in the lease, 
they could not claim the land in suit as part of the land demised 
in 18 37: But they have not made out the required proof and the 
land in question could not, therefore, be part of their Patni 
taluq. The abatement suits were under s. 19 of Act VIII of 1869 
B. C. or under the ordinary law, which entitled a tenant to 
claim abatement of rent of a portion of his taluq which has 
been washed away by the action of a river: <A/surooddeen 
v. Musst. Shorooshee Bula Dabee C). No inference could, 
therefore, be drawn from the result of these suits that the 
lease of 1837 was construed in those cases and the decrees 
for abatement of rent were made on the ground that the dilu- 
viated land formed part of the lands demised. It is therefore 
submitted that the reformed land is part of the appellants’ 
Zamindari. Again assuming that the said land formed part 
of the demised land, the respondents must be taken to have 





(1) (1870) 18M. I. A, 467. (2) (1863) 1 Marsh 58, 
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-abandoned their tenancy rights therein inasmuch as they 
‘claimed and obtained abatement of rent in respect thereof: 
Hemnath Dutt v. Ashgur Sindar ©) and Saligram Singh v. 
Puluk Pandey (2), In this case also the title to the land 
in suits is in the Zamindari. However, if it be held that the 
reformed land was part of the lands originally demised, and, 
also, on the authority of Mazhar Rai v. Ramgat Singh (3h 
that the respondents, as the result of non-payment of rent 
in respect of the land in suit, had not abandoned their tenancy 
rights therein, then, in that case, itis submitted that the appel- 
Jantsare entitled to rent in respect of the land in question. 


Kenworthy Brown, for the first respondent, was asked by 
their Lordships to confine himself as to the nature of the 
relief to be granted to the appellants. He submitted that 
the first respondent was not a tresspasser and the ejectment 
suit against him failed. No other relief was claimed as against 
him. The alternative claim for rent was against the rest of 
the respondents, who were the first respondent’s tenants. 

The judgment of their Lordships was delivered by 


Mr. AMEER ALI.—The sole question involyed in this appeal, 
which is from a judgment and decree of the High Court of 
Bengal, relates to the title to certain lands that had been 
washed away some years agoby theriver Siddhi in the 
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Noakhali district and have since reformed in consequence ofa ` 


change in the course of the stream. 

The plaintiffs, appellants, are the owners of a Zamindari 
called Pergunnah Bhulua, situated in that district. Within 
this Zamindari lies a patni tenure called Talu Ram Saran 
Pal, created so long ago as 1837 by one of the predecessors 
in title of the present zemindars. The Taluk is now owned by 
the first and second defendant, respondents in this appeal. 

- The remaining numerous defendants are ryots placed on the 
land, by the patnidars, since its reformation. 

The Dowl Kabuliat executed by the Jainidar in respect of 
the tenure shows that it comprises parts of two Aismats or 
‘subdivisions of villages named respectively Kismat Paniartek 
and Kismat Algi; and the area included in the Taluk was 
evidently given approximately, for the lease contains the 
following covenant— . 


eo a Sons EE La ee 
(1) (1879) I. L. R, 4 Cal. 894. (8) (1896) I, L, R, 13 All, 299, 
(2) (1907) 6 C. L, J, 149, ; 
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“If the land be found to be more on measurement by Nal prevalent 


- according to the custom of the pergunnah, I shall separately pay the rent 
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thereof at this rate ; if it be found to be less, I shal] get remission therefor,” 


Their Lordships have little doubt that the reason for the 
approximate statement of the area and the particular provi- 
sion regarding the variation of the rent in certain probable 
contingencies was due to the fact, which has not been seri- 
ously controverted, that a strong tidal river flowed close 
to the boundaries of the Taluk in question. 

It is in evidence thatin 1843 the plaintiffs obtained a 
decree in the Revenue Courts for increased rent on the ground 
that additional land was found upon measurement to be in the 
patnidar’s possession. 

Later, considerable parts of the Algi lands having been 
washed: away by the action of the river, the defendants 
obtained, under the provisions of s. 19 of the Bengal Council 
Act (VIII of 1869), a proportionate remission of rent. The 
last proceeding in this respect was in 1889. 

Since then the diluviated lands have re-appeared and 
admittedly reformedin situ, With their re-appearance disputes 
‘arose between the parties; the plaintiffs claimed that the 
lands in question formed part of their Zamindari, which the 
defendants contended that they were accretions to the Taluk. 
Each party attempted to exercise rights of ownerships in order 
to create evidence of adverse possession against the other 
side. Their Lordships agree with the High Court that the 
evidence on this pointis wholly inconclusive. 

The suit was brought by the plaintiffs, the Zamindars, in 
June 1906 to obtain kkas or direct and exclusive prossession 
of the lands in question by a declaration of their title, the 
usual form of relief asked for in the Indian Courts in these 
cases, In the alternative they urged that if their claim to 


‘khas possession failed, it might be declared that the defen- 


dants were entitled to hold the land subject to the payment 
of proper rent for the same. The defendants, besides plead- 
ing that the lands in suit were accretions to their Taluk, 
urged that the Zamindars were only entitled to rent, but not 
to Ahas possession. 

: The District Judge made a decree in the plaintiffs’ favour, 
substantially on the ground that as the defendants had 
obtained abatement of rent in respect of the lands that had 
bezn washed away by the river, they had lost all title to 
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the reformed lands. On appeal the High Court has taken P. ©.. 
a different view. It has held in substance that having regard 1913 
to the terms of the contract and the conduct of the parties, OW 
the plaintiffs had no right to eject the defendants from lands _ ARUN 
which originally formed part of Kismat Algi and had? been ae 
washed away by the river. They accordingly dismissed the Kayryr 
plaintiffs’ suit. In their Lordships’ opinion the learned Kumar 
Judges are right in holding that the lands do not come within yy, Ameer 
the provisions of s. 4 of Regulation XI of 1825, and cannot Ali 
be claimed by either party as accretions to their respective = 
property. The learned Judges of the High Court appear, 
however, to have laid too much stress on the terms of the 
kabuliat and the evidence of intention deducible from the 
various proceedings in respect of additional rent and abate- 
ment of rent. They evidently felt pressed by an older ruling of 
the Calcutta High Court in Hemnath Dutt v. Ashgur Sindar (2). 
Their Lordships, however, do not find themselves in accord 
with the rule of law expressed in that case. They think 
that the principle applicable to this class of cases is correctly 
enunciated in Mazhar Rai v. Ramgat Singh (2). 
In the present case there is nothing to show that, by claim 
ing or accepting remission of rent in respect of lands washed 
away from time to time by the action of the river, the 
defendants abandoned, or agreed to abandon, their rights to 
such lands on their reformation in situ, as is admittedly the 
case here. The diluviated lands formed part of a permanent, 
‘heritable, and transferable tenure; until it can be established 
that the holder of the tenure has abandoned his right to the 
submerged lands it remains intact. 
In the result their Lordships are of opinion that this 
appeal should be dismissed with costs, and they will humbly 
advise His Majesty accordingly. 
This decree, however, will be no bar to any proceeding on 
the part of the plaintiffs authorised by law to recover proper 
- rent in respect of the reformed lands. . 
Appeal dismissed. 
Solicitors for the appellants: Morgan, Price & Co. 


Solicitors for the 1st respondent: T. L. Wilson & Co. 


(a) (0879) I. L. R, 4 Cal, 894, (2) (2896) I. L, R, 18 All. 290, 
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SRI RAJA VENKATA NARASIMHA APPA ROW 
SRI RAJA VENKATADRI APPA ROW 


v. 
SRI RAJA PARTHASARATHY APPA ROW. * 


_ Hindu law— Will— Construction—Adoption—Secular motive—Authority given 


jointly to two widows to adopt—LExercise of such a power by the survivor. 


Where the will of a Hindu testator, who left him surviving two 
widows, provided that “you should adopt a boy who is our sannihita (one 
closely related) whenever it strikes you that our samastanam (family) 
should continue,” their Lordships, without deciding the validity of a 
joint power of adoption and its interpretation, held that the language 
of the testator pointed to the predominance of secular motive and 
in the absence of anything requiring or justifying the interpretation 
of the provisions of the will with regard to the adoption in any. special 
way arising from the fact that the testator was a Hindu, the. will must 
be interpreated according to the plain meaning of the language used ; 
that so construing it gave the widows jointly the powerto adopt a scu 
should an occasion arise which in their joint opinion made it desirable 
so to do; that the death of one of the widows put an end to such a joint 
power ; and that an adoption alleged to have been made after the death 
of the widows by the surviving widow was of no validity, 

Sri Rajah Venkata Narasimha Appa Row v, Sri Rajah Rangayya 
Appe Row (1) partly reversed, : 


In 1864 immediately prior to his death a Hindu testator 


` belongirig to the Sudra caste made a will, which is fully set 


out in their Lordships’ judgment. The will, after directing 
that his two widows should divide his moveable and immoveable 
properties in equal shares, provided that ‘You should adopt a boy 
who is our sannihita ( oneclosely related) whenever it strikes 
you that our samastanam (family ) should continue.” One of 
the widows diedin 1881, and ip 1890 the surviving widow, 





* Reported by J. M. Parikh, (1) (1905) I. L. R. 29 Mad, 437, 


Barrigter-at-Law, London: 


VOL. XVL.] THE BOMBAY LAW REPORTER. 


named-Papamma, acting under the alleged power in the said will, 
adopted the said Narayya, who was then the sole owner of the 
Zamindari of Medur. Narayya unmarried died in 1895 leaving 
him surviving the said Papamma. 

Immediately after that event one of the two suits (No. 35 of 
1895 ) giving rise to these appeals was instituted in the Court 
of the Subordinate Judge by the natural mother of Narayya 

against Papamma and another in order to recover possession 
` of the Zamindari of Medur on the ground inter alia that the 
alleged adoption of Narayya. by Papamma was invalid. The 
plaintiff died while the suit was pending, but it was continued 
by Rangayya and Venkata Narasimha, the paternal uncles of 
the said Narayya. The Subordinate Judge was of opinion that 
under the power given by the said will the said Papamma “was 
quite competent to adopt a boy after the death of her co-widow,” 
and he, therefore, upheld the adoption of Narayya and 
dismissed the suit. 

On December 5, 1899, Papamma died; and on the following 
14th the second of the two suits (No. 44 of 1899), giving rise 
to these appeals, was instituted in the Court of the District 
Judge by Parthasarathy against the said Rangayya and 
Venkata Narasimha, contending that he and the two defendants 
were the only reversionary heirs of the said Narayya, the 
adopted son of the husband of Papamma, and that as all the 
three were equally nearly related to the deceased Narayya, 
each of them was entitled to a third of the Zamindari of Medur, 
which was in the possession of the defendants. 

The plaintiff therefore prayed inter alia for possession of a 
third of the said Zamindari. The defendants challenged the 
validity of the alleged adoption; and the District Judge 


upheld ‘their contention recording his finding thereon as 
follows :— 


“ My finding, therefore, on this point is, firstly, that the only authority 
to adopt, on which the plaintiff relies, viz., that given in the will, Exhibit H, 
is invalid, because itis an authority given to the two widows to adopt 
jointly, a thing which they cannot legally do under the Hindu law as set- 
tled in I. L. R. 23 Madras 8, I also find that, if the power given in the will 
can be interpreted as one which may be exercised by one of the widows 
with the consęnt of the other, the power was lost on the death of Chiu- 
namma in 1883 and could not have been exercised by Papamma Row alone 
on the 28th December 1890, when’she made the adoption own in dispute,” 


On appeals in both suits the High Court decided in favour 
‘of the said adoption for the following reasons ;— 
R 42 
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“ The authenticity ofthe will thus established, it follows that the authority 
given in it to the widows to adopt is proved. It is then contended on behalf 
of the defendants that,that authority was in itself invalid, because it was a 
power granted jointly to two widows, whereas it was decided in the 
Uthumalai case, reported in Annapurni Nachiar v. Forbes, 1, L, R. 23 Mad. 
1, that only one widow can make an adoption and therefore an authority 
given to two must be illegal. 

To begin with there is no such ruling in the case referred to, All that 
their Lordships have done is to notice with approval a Bengal case where, 
three widows having been authorized to make an adoption, it was held that 
only one could take the given son in adoption so as to constitute herself the 
mother, Butso far from the authority given to more than one widow to 
adopt being held ipso facto invalid, the adoption that was actually made in 
that case by one of the three widows under that authority was not disputed, 
which it must have been if the authority to adopt was itself illegal: ‘Thera 
is, therefore, no ground for this contention. 

The next contention is that the authority in this case being to the two 
widows jointly could not be exercised after the death of one by thesurviving 
widow. There is no warrant for this proposition in the will itself, - It is 
true that no provision is made as to what is to happen if one widow dies, no 
adoption haviog been made during her lifetime, But there is no prohibition 
that one widow alone should not adopt after the death of the other, 
During the lifetime of both it might well be argued that both should combine 
in making the adoption. But that is no ground for holding that, when one 
had died, the authority given to both widows was exhausted and did not 
remain with the survivor. 

The intention of the testator clearly was that the widows should enjoy the 
estate so long as they liked. He required no immediate adoption, which 
would have ousted the widows from the enjoyment of the estate. But he 
‘leaves it to them to select their own .time for making the adoption for the 
continuation of his line. He was, of course, anxious that, for this purpose, 
an adoption should ultimately be made. But this very object would have 
been defeated if, after the death of one widow, the other was not to exercise 
the power. We should not impose limits and conditions on a power which 
the giver of the power has not himself imposed either expressly or impliedly. 
A Hindu can authorize no one but his widow or his widows to make an 
adoption. Hecannot nominate any-one else. He, in fact, has no choice in 
the matter. So thatthe authority given to the widows here could have been 
given to them in no other capacity than that they were his widows.. It was 
by virtue of their status or position as widows that the authority was 
conferred, aud the giving of the authority to both widows without any 
restrictions is tantamount to giving authority to each. The case is analogous 
to that of a power given to a person not in his individual capacity, but as 
holding a particular office, such as that of an executor. And in such a case, 
the law is that the power conferred on two is not extinguished by the 
death of one: i 

The fact that the widows had a right of survivorship in regard to the 
property is-a further good argument that the survivor of them also had the 


right under the husband's authority to appoint an heir to the property, 
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This disposes of the second objection, and we hold that Papamma Row had 
full power to make an adoption after the death of her co-widow, 
Chinnamma Row.” 

On the death of Rangayya he was represented by his legal 
representative, Venkatadri, on these appeals. 


Sir Robert Finlay K. C. and Kenworthy Brown, for the 
legal representatives of Venkata Narsimha.—On the true 
construction of the will the power to adopt is given to the 
two widows jointly and not severally. It is impossible for 
the two widows to adopt. Adoption could be made only by 
one widow, who becomes the mother of the adopted son, 
who is adopted to her deceased husband. A joint power is, 
therefore, bad in the very nature of things. A joint power 
to adopt given to the testator’s widow and executor is bad: 
Amrito Lal Dutty. Surnomoye Dasi@). An adopted son 
holds the same position in the family of the adopter as a 
natural son born and takes by inheritance fromm his adoptive 
mother’s relations: Kali Komul Mozoomdar v. Uma Shunkur 
Moitra (2; Mayne’s Hindu Law and Usage, 7th ed., p. 214. 
The wife in conjunction with whom the husband adopts, 
becomes the heir of the adopted son in preference to other 
wives: Annapurni Nachiar v. Collector. of Tinnevelly () 
which was affirmed by the Privy Council in Annapurni Nachi 
ar v. Forbes (4). The fiction of the law renders the adoption 
a sort of symbolical begetting, and as a joint power to adopt 
given to two widows must be exercised by both, the adopted 
son would have two mothers and sets of maternal relations. 
Such a position is unnatural. ; 

- It is‘saidthatin the Maratha country an elder widow has the 
power to adopt without the consent of her younger co-widow 
and- without the permission of her husband and without the 
consent of his kindred : Rakhmabai v. Radhabai (5); Ramji v. 
Ghaman (6) ; Steele’s Law and Custom of Hindu Castes, ed., 
1868, pp. 48 and 187; West and Buhler’s Hindu Law, 3rd cd. 
p- 977; Mayne’s Hindu Law and Usage, 7th ed., p. 152 
But in Madras a widow cannot adopt unless she has her 
husband’s consent or the authority of his kinsman : The Collec 
tor of Madurav. Moottoo Ramalinga Sathupathy(, There 








(1) (1900) L: R. 27 J. A. 128, (4) (1899) L. R. 26 I. A. 246, 
Bom. L. R. 446. ‘ . (5) (1868) 5 B. H, C. R. (A. C. J.) 184. 


(2) (1883) L: R. to Lb, A. 138. (6) (1879) I. L. R. 6 Bom, 498, 503, 
(3) (1895) L L. R. 18-Måd, 277, (7) (0868) 12 M. L. A, 397, 
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is no consent of the husband’s kinsmen; and the joint power 
given by him being bad the adoption in question is invalid. 
Reference was also made to Maharani Indar Kunwar v. 
Maharani Jaipal Kunwar 0); Huradhun Mookhurjia v., 
Muthoranath Mookuryia (2); and Sir Francis Macnaghten’s 
Considerations of Hindu Law, p 171 and Appendix 1r. 

Assuming that a joint authority to adopt is good, the 
testator intended that the power given to his two widows 
should be exercised by them jointly wheriever it struck them 
that the family should continue. Such a power must be 
strictly exercised jointly ; Mayne on Hindu Law and Usage, 
7th ed., pp. 144 and 145. That power is at an end on the 
death of one of the donees and cannot be exercised by the 
survivor : Montefiore v. Browne (3) and Farwell on Powers, znd 
ed., p. 454. It therefore follows that Papamma had no power to 
adopt and a widow must have her deceased husband’s authority 
to adopt: Chowdry Pudum Singh v. Keer Oodey Singh (4); 
Mutsadi Lal v. Kundan Lal (5). It is, therefore, submitted 
that the adoption in question cannot be sustained. 


De Gruther K. C. and A.M. Dunne, for Venkatadri, the legal 
fepresentative of Rangayya, adopted the contentions of Sir 
Robert Finlay K. C. and further contended that the testator 
was of the Sudra caste amongst whom the predominate motive 
for adoption is secular and not religious. 


Sir Edward Clark K. C., Sir Erle Richards K. C., G. E. A, 
koss K. C., and T. Prakasam, for Parthasarathy.—The point 
now raised that à joint power is bad was not raised in the 
Courts in India either in the pleadings or in the issues. Itis an 
entirely fresh point. The proposition thatan authority to two 
widows to adopt is bad has no authority either in text-books 
or in case law. Where power to adopt is given to two widows, 
it is a necessary inferential construction that both would agree 
as to the boy to be selected and then by further agreement on 
the part of the two the boy would be received by them: West 
and Buhler, 3rd ed., p. 977; and Sir Francis Macnaghten’s 
Considerations of Hindu Law, p. 171, and Appendix 10, referred 
to in Annapurni Nachiar v. Forbes (6). A joint power to adopt 


(1) (1888) L, R. 15 I. A, 127. ` (5) (1906) L: R. 33 I. A, 55,8 Bom. 
(2) (1849) 4 M, IL. A, 414. L. R371 , 
(8) (1858) 7 H. L. Ce 241. (6) (1899) L. R. 26 T, A, 246, 252, 2 


(4) (1869) 12 M. I Ay 350, 3564 Bom. L: R. 611, 


wk bea, 


VoL. XVL] THE BOMBAY LAW REPORTER. 


was not questioned in Maharani Indar Kunwar v. Maharani 
Jaipal Kunwar ©). 

[Lord Moulton.—There the question never arose as Lord 
Macnaghten construed that the will gave power to one only]. 

A joint power to adopt is good: Sarda Prosad Pal v. Rama 
Pati Pal (2). Counsel distinguished Swrendrakeshav Roy ve 
Doorgasundar Dassee (3) and Amrito Lal Dutt v. Surnomoye 
Dasi (4), which were relied upon by the District Judge, and 
submitted that those cases did not apply. 

The will was drawn upin 1864 by a layman and should 
be construed liberally and reasonably so as to carry out 
the  testator’s intention of continuing his line, and 
if there are two possible constructions that which carries 
out the testator’s intentions should be adopted. The Court 
should,- if possible in law, give effect to the testator’s inten- 
tion: Akhoy Chunder Bagchi v. Kalapahar Haji (5); Maha- 
rani Indar Kunwar v. Maharani Jaipal Kunwar (6); and 
Kannepalli Suryanarayana v. Pucha Venkata Ramana 0). 

Rules established in English Courts for construing English 
documents are not as such applicable to Indian wills and 
documents: Bhagabati Barmanya v. Kali Charan Singh ©). 
The case of Bhaiya Rabidat Singh v. Maharani Indar Kun- 
. war (9) is not an authority, as held by the District Judge, for 
the proposition that the English law of power is applicable 
to Indian wills. On the contrary Bai Motjvahoo v. Bai 
Mamoobai (1°) expressly lays down that English law of power 
is not to be applied generally to Indian wills. The will 
doesnot say that the widows should ‘both’ or ‘jointly’ 
adopt. It is a power given to each of the widows to adopt 
with the consent of the other. In such a case the death of 
one of the widows removes the necessity of getting that 
consent and the survivor is the sole person who can exercise 
the power. The husband by giving authority frees the widows 
from incapacity to adopt, and when they have been given 
the authority, they have been put by the testator in the 
same position as that of widows in Bombay, where a 





(1) (4888) Ls BR. 15 I. A. 127, 129. (6) (1888) L. R. 15 I, A. 127, 147 
(2) (1912) 17 O: W- N. 319 (7) (1906) L. R. 33 I. A. 145, 152 
(3) (1892) L: R. 19 I. A. 108 § 153; 8 Bom. L. R. 7oo. 
(4) (1900) L, R. 27 I. A. 128, 2 Bom. (8) (1911) L. R. 381. A. 54, 64, 
L, R. 446. 13 Bom, L. R. 375. 
. ($) (0885) L. R. 12 I. A. 198, 201 § (9) (1888) L. R. 16 I. A. 53, 59. 
2024 ; i (10) (1897) L. R: 24 I. A, 93, 105, 
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widow can adopt without the authority of the husband ; and 
if there are two widows one can adopt with the consent of 
the other, and on the death of one of them the survivor can 
adopt : West and Buhler, 3rd ed., p. 977. 

It is therefore submitted that the adoption in question is 
valid. Reference was also made to Hunumanpersaud Panday 
v. Mussumat Babooce Munraj'Koonweree (1) ; Suryanarayana v. 
Venkata Ramana (2); Mayne on Hindu Law and Usage, 7th ed., 
p. 137; and Hindu Law of Adoption by Sarkar, (ed. 1888) p. 245. 


Sir Robert Finlay K. C. in reply.—The case of Sarada Prosad 
Pal v. Rama Pati Pal (8) is not an authority for the proposition 
that a joint power to adoptis valid. The decision in that 
case rests on the true construction of the will, which is 
construed as giving separate power to adopt to each widow. 
The suggestion that two widows should concur in selecting the 
boy to be adopted and that one of them should by agreement 
receive him, did not commend itself to Mr. Justice Mukerji, 
who delivered the judgment in the case. If that case were 
accepted, and as the adoption in question would have divested 
the widows of their life-estates given to them under the will, 
the result would have been that Papamma, who had obtained an 
agreement that she should be allowed to enjoy her share of the 
estate during her lifetime, would have been protected, but the 
other widow having no joint power would have had no hold 
on Papamma and been entirely left at her mercy. The other 
widow would have been entirely left unprovided for. That 
was never intended by the testator. 

[LorD MOULTON referred to Mondakini Dasi v. Adinath 
Dey (4)). 

The language of the will is clear and consistent, and there is 
nothing in the will itself to suggest any departure from its 
literal construction. The will.must, therefore, be literally | 
construed : Gurusami Pillai v. Sivakami Ammal(5). 

If the construction suggested were adopted, the Board 
would be making a will and the Court must not make a will. ` 
but interpret it: Hunter v. Attorney-General (6). The will 
gives a joint power, which cannot be exercised by the survivor 
of the two widows: Brassey v. Chalmers (7), 





(1) (1856) 6 M. I. A. 393, 397. ($) (1895) L. R. 22 L Å, 219, 127 § 


(2) (1903) I. L. R: 26 Mad. 681. 128. 
(3) (1912) 97 C. W. N. 319. (6) (899] A. C. 909, 317+ 


(4) (2890) I. L. R. 18 Cal, 69; (7) (1852) 16 Beay, 228, 2311 
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[ Sir Edward Clark.—That case is overruled ]. 
It is a joint power and must be strictly exercised jointly. 
The judgment of their Lordships was delivered by 


Lorp MouLton.—The further question now for considera- 
tion in these consolidated appeals is the ownership of the 
Zamindari of Medur. It is common ground that at one time 
this Zamindari belonged to Narayya Appa Row, the son of 
Venkataramayya Appa Row, who will for convenience be 
referred to as Narayya the younger. It is also common ground 
that Narayya the younger died intestate on the 4th August 
1895. The points in dispute are whether at the time of his 
death Narayya the younger had become by adoption the 
son of Raja Narayya Appa Rao Bahadur Garu, who died 
on the 7th December 1864 (and who will for convenience be 
referred to as Narayya the elder), and whether, if such adop- 
tion took place, it had the effect of divesting him of the 
Zamindari of Medur. In order that the respondents in this 
appeal may sustain their claim to ashare of the Zamindari 
of Medur, it is necessary that they should succeed on both 
these points, inasmuch as their claim by inheritance from 
Narayya the younger depends on his having been validly 
adopted into the family of Narayya the elder. Their claim 
must therefore fail if he was not validly adopted, or if, 
having been so adopted, he thereby forfeited his right to the 
Zamindari of Medur, which appears to oe been ancestral 
property in his family of origin. 

The alleged adoption took place after the death of Narayya 
the elder and was made by his widow Papamma. The 
respondents claim that this adoption was a valid exercise 
of the powers given by the last will of Narayya the elder. 
The appellants, on the other hand, contend that the power 


of adoption which purported to be given’. By the- said will * 


was in itself invalid, and that even if the :pdwer was valid 
as given in the will the alleged adoption was not in accord- 
ance with that power, and was accordingly of no force or 


validity. If the appellants succeed in making good either 


of these objections to the validity of the adoption, the whole 
claim of the respondents admittedly falls to the ground, 
and their Lordships havé therefore considered it desir- 


able that these points should be fully argued in the . 


first instance yas preliminary points, and that they should 
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express their opinion on them before considering the other 
portions of the case. 

The will of Narayya the elder isdated the 6th day of 
December 1864, i.e., immediately previous to his death. He 
was a member of the Velama branch of the Sudra caste. He 
had two wives named respectively Papamma and Chinnamma. 
So much turns upon the language of this will that it is advis- 
able to cite it in full. It reads as follows :— 


‘« As my illness increases, and as I think I would not survive, you both 
should divide in equal shares my Zamindari Nidadavole and Bahargalli 
parganas and Amberpet pargana, the cash in the upstair building and all 
other moveable and immoveable property. It has been arranged that my 
nephew (sister’s son) Chiranjivi Vellanki Venkatakrishna Row should enjoy 
hereditarily from son to grandson the profits of the village of Mandur 
attached to Ambarpet Muttah, and also of Nagulapalli and Rajupotepalli 
villages attached tothe Taluqdari, and that my brothers-in-law, Vellanki 
Jagannadha Row Garu and Vellanki Sura Row Garu, should enjoy here- 
ditarily the profits of the village of the Undrajavaram attached to Nidada 
vole pargana paying every year the peishcush fixed therefor at the sub 
division according to the kistbund (instalments). You both should main- 
tain our samastanam, servants, clerks, dasis and other servants. You 
should for the most part live in harmony with my younger brother Chiran- 
jivi Venkatadri Appa Row, You should adopt a boy whois our sannihita 
(one closely related) whenever it strikes you that our samastanam should 
continue. In all matters both should act without quarrelling. I have this 
day alone caused a petition to be written and sent to the Collector of 
Godavari in regard to this matter, You both should without fail act 
according to the aforesaid paddhalis (terms ).” 


The willis signed by the testator and witnessed by four 
witnesses, and under their names come the words :— 


“ We both have agreed to act according to the aforesaid terms.” 


and this is signed by Papamma and Chinnamma. 

Chinnamma died in 1881. It was not until the year 189s 
that any steps were taken with regard to the adoption ofa 
boy, but in that year the surviving wife Papamma purported 
to adopt Venkataramayya, the father of Narayya the younger. 
This so-called adoption of Venkataramayya was declared by 
the Court to be invalid, and thereupon in the year 1890 
Papamma purported to adopt Narayya the younger. 

The appellants contend that the proper construction of the 
language of the will is that, it gives a joint power of adoption 
to the two wives to be exerciséd when they shall think it 
desirable that the testator’s samastanam should continue. 
They contend that such a joint power of adoption is in itself 
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Mani Mohan Roy went into the box to give evidence asto P. C. 
there being any mistake in the description of the parcels. On 1914 
the other hand, the defendants proved there is not and has -~ 
never been any such property as No. 25, Guru Das Street, in HARENDRA 
Calcutta, and they further proved that the property lying TAL 
within the- metes and bounds set out in parcel 28 didnot epum 
belong to Mani Mohan at the date of the mortgage bond, and Harr Dast 
that on the contrary he had not then and never -—— 
has hadany interest in the property within those mę z 
and bounds. Such property has always belonged to p 
wholly unconnected with the parties in this suit and ha 
continuously registered in their names in the Calcutt 
It follows therefore that No. 25, Guru Das g 
the parcel No. 28, was a non-existing pr 
doubt open to the plaintiff to prove th 
or other error in the description of t 
s-t wroaperty situate i 
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P. œ was clerk to Messrs. Sen and Co., who were the plaintiffs 
1914 attorneys at the time, and drew up the mortgage, and he 
ŽS witnessed its execution by Mani Mohan and the admission of 

Harenpra that execution before the Sub-Registrar. He does not refer to 
LAL the matter in his examination-in-chief, but in cross-examina- 
Raat tion he says that he did not himself enquire about the house 
Hart Dasr No. 25, Raja Guru Das Street, but sent the broker to ascertain 
ary the boundaries of the house which shows that it was the above 
Mu ription of the house that he relied on, and that it wasa 
so described that was intended by the parties to see 
e 











the mortgage. But with regard to this house 
ery serious admissions. He says :— 


ether there is such a house as No. 25, Raja Guru Das 
ny original title deed respecting this property, I 
deed regarding 25, Raja Guru.Das Street, before 


acting on hehalf of tt- w- 
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Parcel No. 28 was, to the knowledge of the parties to the deed, P. Os. 
a fictitious entry probably designed to give to the deed the 4974 
appearance of relating to property situated in Calcutta and -~ 
therefore within the jurisdiction of the Sub-Registrar and the HARENDRA 
Calcutta High Court, so that registration could be obtained Dar 
and actions brought in Calcutta. 

It was strongly contended before their Lordships that a Sub- 
bordinate Judge had found that it was a mistake, and that the 
High Court had accepted his finding so that the principle of 
two concurrent findings of fact would apply. 

^. But their Lordships are of opinion that the princi 
concurrent findings of fact does not apply to such a c 
present inasmuch as it is a case of no evidence, a 
to the well-known principles of our law a decigt 
is no evidence to support a finding is a deg 
issue is that the existing description of e parcels was inserted 
by mistake. A mistake means that parties intending to do 
one thing have by unintentional eror done something else. 
There is no evidence whatever heré that the error was uninten- 
tional or indeed that there was afhy error at all, and their 
Lordships are therefore free to sét aside the finding without in 
any way departing from their /practice regarding concurrent 
findings of fact. 

It is perhaps necessary inthis connection to point out that 
the document upon whiclf the Subordinate Judge based his 
finding of mistake was wot evidence between the parties nor 
relevant to the issue In some other mortgage deed of later 

other mortgagees Mani Mohan had apparently 
purported to mortgage the same property by the same descrip- 
tion, atid had been compelled by the mortgagees to consent 
totectification. Such a fact was wholly irrelevant, and it 
is extraordinary that it should have been allowed to be proved 
at the trial. 


It remains to consider the effect of their Lordships’ finding. 
It may be looked at in two ways. In the first place the 
property, 25, Guru Das Street, purporting to be mortgaged, is 
a non-existing property, and therefore no portion of the 
property mortgaged is situated in Calcutta. The deed, there- 
fore, could not be registered there, nor had the Court of 
ordinary original jurisdiction of Fort William in Bengal any 
jurisdiction to entertain the suit upon the mortgage bond, and 
its decree is of no validity. The plaintiff therefore has no 
title to maintain the suit_and it must be dismissed. 
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sP: 0 But the point may be put in another way upon broader 
1914 grounds. Their Lordships hold that this parcel is in facta 
=~ fictitious entry, and represents no property that the mortgagor 
wo Harerpbra possessed or intended to mortgage, or that the mortgagee 
a Lar intended to form part of his security. Such an entry intention- 
Hanı Se ally made use of by the parties for the purpose of obtaining 


Lord Nası Tegistration in a district where no part of the property actually 
Moulton 


— 


charged and intended to be charged in fact exists, is a fraud on 
he Registration law, and no registration obtained by means , 

that eof is valid. To hold otherwise would amount to saying / 

Preside , wortgages relating solely to land in other parts of De 

at ames could be validly registered by the Sub-Registéar 
sey last dae the parties merely took the precaution to add 

‘item. The samen 7 emment House, Calcutta, or any similar 
jurisdiction of the bs... siderations apply to the question of 
its ordinary original JUNgeh Court of Fort William in Bengal in 
inserted to give a- colours isdiction. No such fictitious item 
Po prOpseiy an RDE e appearance of the deed relating 
could bring the deed within Aen in reality such is not the case 
COUT For te alle Toa Oe Willer. qavisdiotion' or the 
above, the plaintiff's case fails. 


™, therefore, as have been stated 
. Their Lordships therefore wil Re 
that this appeal should be dismisse 
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humbly advise His Majesty - 
with costs. 


Solicitors for the appellant: T. L. HG peal dismissed. 
Solicitors for the respondents; Watkin des i 
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( On appeal from the Gourt of the Judicial Commissioner of Oudh.) 
Present : 


LORD SUMNER, LORD PARMOOR, SIR JOHN EDGE AND 
MR AMEER ALI. 


' MUSAMMAT AMIR BEGAM 1914 


v. boag 
KHWAJA SAIYED BADR-UD-DIN HUSAINI, * March zt. 


Arbitration—Award--Proceedings to enforce award~-Powers of an arbitrator 
--Jurisdiction of the Court--DMisconduct or corruption~--Award bad in 
part but separable--Irregularities in proceedings in reference —Notes of 

.  Proceedings--Arbitrator as a witness--Code of Civil Proceduré, 1908, 

(Act V of 1908), Schedule 2, paragraphs 20 and 15, oo 


When a matter, which is within the power of re arbitrator is con- 
sidered by him, his decision thereon cann be questioned in a legal 
proceeding to enforce his award unless,4 charge of corruption or 
misconduct against him is established. 

When a separable portion of an award is bad, the remainder of the 
award, if good, can be maintained. 

The inclusion in an award of a décision on a matter which is outside 
the power of an arbitrator will fender his award invalid unless the 
portion of the award’ relating tof such a matter is separable from the 
rest. 

If irregularities in procedure in a reference to arbitration can be 
proved which would amount to no proper hearing of the matters in 
dispute, there would be ‘misconduct sufficient to vitiate an award 
without any imputation ox the honesty or impartiality of the arbitrator, 












g and who did not make any protest until after the making of the 
‘award with the terms of which he was not satisfied. 

An arbitrator selected by the partiesis bound to -give evidence as a 
wibnessin a legal proceeding to enforce his award, and where a charge 
of dishonesty or partialityismade against an arbitrator, any evidence 
relevant thereto which he can give is admissible, but the evidence admi- 
tted as relevant on a charge of dishonesty or impartiality must not be 
used for the purpose of scrutinising the decision of the arbitrator on 
matters within his jurisdiction and on which his decision is final. 

Duke of Buccleuch v. The Metropolitan Board of Works (1) referred to, 


APPEAL from a decree of the Court of the Judicial Commi» 
ssioner of Oudh (August 15, 1911) reversing a decree of the 
Court of the Subordinate Judge of Lucknow (May 5, 1911). 


*Reported by J. M, Parikh, 1 (1872) L. R. 5 H. L, 438. 
Barrister-at-Law, Londop, 
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P. C. Certain matters in dispute between the parties to the appeal 
1914 İn respect of which litigation was commenced, were referred to 
=~ a sole arbitrator, who published his award. Respondent 1 then 
ANR applied under Schedule 2, paragraph 20, of the Code of Civil . 

oe i Procedure, 1908, praying that the award might be filed and a 

Baprupıy decree passed in accordance therewith. The application was 

Husatnt treated as a suit in which respondent 1 was plaintiff and the 

“—~ appellant and the other respondents were defendants. The 
Subordinate Judge found that the arbitrator had been guilty . 
of misconduct and dismissed the suit with costs. The Court 
of the\Judicial Commissioner found, on appeal, that nothing 
amounting.to misconduct on the part of the arbitrator had been 
established, but held that the arbitrator had exceeded his power 
in one respect, namely, in alloting specific portions of Rasu- 
labad property, and that as that portion of the award was 
separable from the rest %decree .must be passed as prayed for, 
save in so far as the award provided for the partition of the 
said Rasulabad property. ‘The appellant: thereupon appealed 
to His Majesty in Council. \ 


De Gruyther K. C. and Dube, for the appellant—Proceedings 
in an arbitration in India endok tte Code of Civil Procedure 
must be the same as those in an arbitration under the common 
law in England, where such proceèdings are} required to be 
in the nature of judicial proceedings; see Jn re Enoch and 
Zaretzky, Bock & Co. (1). The award is\bad, as it is not based 
on enquiry or evidence given in the presence of the parties or 
anything approaching a judicial investigation and rests on . 
arbitrary assumption of the arbitrator or on assumédpersonal 
knowledge. The arbitrator had no power to divide Rasifabad 
property by specific allotments and that portion of the awar 
is bad. The Court has no power to amend the award, which 
must therefore be rejected: Mustafa Khan v. Phulja Bibi (2), 
In every case the arbitrator decided in favour of respondent and 
to the detriment of the appellant. He did not act impartially 
and the aggregate effect is that he has been guilty of legal 
misconduct. Reference was also made to Daya Kishen v., 
Dharam Das (3); Kali Prosanno Ghose v. ` Rajani Kant 
Chatterjee (4); Code of Civil Procedure, 1908, Sch, 2, paragraph 
15 (a); and Wilson’s Muhammadan Law, 4th Ed., p. 256, 











(1) [1910] 1. K. B, 327, (2) (1905) I. L. R. 27 All. 526, 
(3) (1890) 4 All, L. J, 159. (4) (1897) I. L. R, 25 Cal. 142, 
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Upjohn K. C., and Lowndes, for respondent 1.—Where a 
portion of an award is bad but separable from the rest as here, 
the Court is bound to pass a decree in respect of the portion 
that is good : Code of Civil Procedure, 1908, Sch. 2, paragraphs 
20, 21 (a@)and 14. The corruption of the arbitrator is the 
only ground on which his award could be rejected. It is not 
enough to show a technical misconduct, but it must be shown 
that the arbitrator was a dishonest person. The appellant 
has.failed to establish the charges made by her. i 

De Gruyther K. C. replied. 

The judgment of their Lordships was delivered by |.’ 

A 


LORD PARMOOR.—This is an appeal froma decree of the 
Court of the Judicial Commissioner of ate eae 15th August 
1911, reversing a decree of the Subordinate Judge of. Lucknow 
passed by him upon an application by respondent 1 for the 
filing of an award. 7 l 
` On the 6th May 1909, one Khwyfja Faridud-in Husain (here- 
inafter called the testator) died at Lucknow, leaving consider- 
able property, and had as heirs, according to Mahommedan 
law, a full sister (the appellant’ herein), two step-brothers, re- 
spondents 2and 3, two stép-sisters, respondents 4 and 5, 
and a widow respondent 6; Shortly before his death, the 
testator made a will by which he appointed respondent 1 his 
executor, and, as he wx entitled to do by Mahommedan law, 
bequeathed him one, ird Of. his property. After the death of 
the testator dispuxés arose between the parties interested, and 
litigation was’commenced. On the 6th August 1909, the mat. 
ters in d¥$pute were referred to the sole arbitration of Munshi 
Awat Ali under a submission of reference in the following 
form :— 





“ Whereas there exists a dispute amongst us, the executants, regarding 
‘the estate of Khwaja Farid-ul-din, deceased, and the deed of will dated the 
goth April 1909, we, the erecutants, have, of our own accord, appointed 
Munshi Sakhawat Alias a referee for the purpose of settling the matters 
in dispute. We agree and record that the said referee may decide it in 
whatever way he may deem proper. We, the executants, shall remain bound 
by the award. Therefore we have executed these few presents by way of 
a deed of agreement so that they may serve as an authority.” 


The arbitrator entered upon the reference and published his 
‘award on the 16th July 1910. He confirmed the appointment 
of respondent 1 as executor, and gave him one-third of the 
property. The remaining property fell to be divided according 
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P. © to Mahommedan law. The parties were-entitled in the follow- 
1914 ng shares :— 
-~ The .appellant toa third share, the respondents ı and 6 
Axr jointly-to a moiety, the respondents 2 and 5 to a sixth“share. 
BxGaM The arbitrator then proceeded to distribute the property in 
B Tet proportion to the shares to which the respective parties were 
Husaint entitled and for this purpose to make a valuation. .The pro- 
Long Petty so valued amounted in the aggregate to 91,042 rupees, 
ord : g : 
Parmoor There wasa further item of 4,000 rupees, which_ was in no 
— sense an ascertained or settled amount, but was based ona 
Tight to claim a rendition of accounts from a certain Ahmad 
Khan, and—this item, for what it was worth, was allotted to 
the appellant. “The respondents 1 and 6 in respect of their 
joint half share were allotted property valued at 45,010 rupees. 
The appellant in addition to the above item of 4,000 rupees 
was allotted property valued at 30,879 rupees, and respondents 
2and 5 were allotted property valued at 15,1 53 rupees. 
On the face of the award thẹ distribution appears to þe fairly 
made. So faras there is any advantage it is in favour of the 
appellant. This apparent advantage is referred to and ex- 
plained by the arbitrator in hisaward. ` 
At the time of the testator’s déath there was a considerable 
mortgage (20,000 rupees) affecting certain portions of his 
property. Fhe arbitrator recognise that the allottees of the 
mortgaged property would be under ‘disadvantage with an 
apprehension of possible loss. He therefye decided that the 
as among the 
parties entitled under the will, be a charge 6 
property of the testator, and proportionately on 
co-sharers, and. that each co-sharer should be liable to pay 
porportion to his share, and that each co-sharer should as soon 
as possible pay his proportionate share, both capital and 
interest to the creditor. Whether this provision in the award 
did give full protection to the allottees of the mortgaged pro» 
perty, it is not within the province of their Lordships to 
decide. It is sufficient that the matter was considered by the 
arbitrator and his decision cannot be questioned unless the 
charge of corruption or misconduct is established. The award 
further purported to assign specific lands in the Zamindari of 
Rasulabad by way of partition, a matter clearly outside the 
power of the arbitrator and which would render his award 
invalid, unless this portion of his award is separable from the 
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‘est. Inthe opinion of their Lordships there is no difficulty P. C. ; 
whatever in separating this portion of the award fromthe 1914 z 
rest. It is well recognised law that when a separable portion a 
of an award is bad, the remainder of the award, if good, can be , JAMIE 
maintained. In this respect their Lordships agree with the oes 
judgment of the Court of the Judicial Commissioner of Oudh, f g cannot 
and it became necessary to consider the grounds on which/ Husar 
the remainder of the award has been attacked. Lord 
On the roth June 1910 respondent 1 made an applicagifon P arioor 
to the Court of the Subordinate Judge of Lucknow to fle the 
award in Court under paragraph 20 of the second. Schedule 
of the Code of Civil Procedure, 1908, Ón such an 
application the Court, if satisfied that the matter has been 
referred to arbitration and that an awratd has been made 
thereon, and that no ground such as is “mentioned or referred 
to in paragraphs 14 and 15 is proved, shall order the award 
to be filed and shall proceed to prorfounce judgment according 
tothe award. Paragraph 14 state the grounds on which the 
Court may remit the award to thef reconsideration of the same 
arbitrator or umpire. Paragrap’a 15 states the grounds on 
which alone an award shall set aside. The first of these 
grounds is corruption or pnisconduct of the arbitrator or - 
umpire. It was on this gyOund that the Subordinate Judge 
refused to order the filing of the award and disallowed the 
application of the respondent 1, who had been treated as 
plaintiff in the proowédings. 
On the yth September 1910 issues were framed by the Sub- 
ordinate Judge. The only material one is: Is the award 
yitiated by the misconduct of the referee as alleged under the 





‘paragraphs 9 to 200f the first defendant’s (the appellant’s) 


written statement ? 

The misconduct alleged against the referee was twofold :— 

(1st) That the referee had acted corruptly and dishonestly 
in his capacity of judge. 

(2nd) That the proceedings in the reference had been con 
ducted in such a way that the matters in dispute had 
not been properly tried. 

Their Lordships will deal first with the less important point 

of irregularity of procedure. * 

If irregularities in procedure can be proved which would 
amount to no proper hearing of the matters in dispute there 
would be misconduct sufficient to vitiate the award without 

R 53 
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obligation of being bound to give evidence, and where a 
charge of dishonesty or partiality is made, any relevant 
evidence which he can give is without doubt properly admissi- 
ble. It is, however, necessary to take care that evidence 
admitted as relevant on a charge of dishonesty or partiality, is 
not used for a different purpose; namely, to scrutinise the 
decision of the arbitrator on matters within his jurisdiction, 
and on which his decision is final. The limitations applicable 
to the evidence of an arbitrator as witness in a legal proceed- 
ing to enforce his award, are stated in the case Buccleuch v. 
The Metropolitan Board of Works G), but where charges of 
dishonesty are made the Court would reject no evidence of an 
arbitrator which could be of assistance in informing itself 
whether stich charges were established. , 

In the opinion of their Lordships the Subordinate Judge did 
not take sufficient care in the discrimination of the purpose for 
which the evidence was admissible, apd utilised evidence rele- 
vant on the charge of corruption to cfiticise methods adopted 
by the arbitration in determining the quantum of his valua- 
tions. Thecourse adopted in the cross-examination of the 
arbitrator was not satisfactory. / There wasa prolonged and 
critical examination into the fdetails of figures, used by the 
arbitrator, in making his award, but the charge of corruption 
was not put fairly and squargly to him, so as to enable him to 
give a direct answer or e 
a cross-examination s 







conducted should lead to a certain 


e distribution and valuation of the testator’s property 
mongst the parties entitled are stated without ambiguity on 
the face of the award. In the first place the arbitrator sets 
out the details of the property alloted to respondent 1 
and in each instance his estimation of value, The first pro- 
perty allotted is the entire village of Mohi-ud-dinpur, alias 
Hajiganj and the estimated value is Rs. 28,785. In respect of 
this allotment and yaluation three charges are made against 
the arbitrator. It is said, first, that Hajiganj was a choice por- 
tion of the property of the testator and that its allotment to 
respondent 1 showed partiality in his favour to the detriment 
of the appellant. The arbitrator’s answer is that it was un- 
desirable to divide Hajiganj and that the only way in which 


anation. It is not surprising that: 
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P. ©. division could be avoided was by its allotment in entirety to 
1914 Tespondent r. This explanation is in itself reasonable and 
~~ effectively answers the charge. 


ANIR The second allegation is of undervaluation. The arbitrator 
mee is said to have dishonestly assessed this property at a low 
Bapaupin Valuation intending to give an unfair preference to respondent 1. 
Husamt The evidence adduced in support of this charge is that the 

Log Valuation was madeon the Patwari’s figures to the rejection 
Parmoor of those appearing in the accounts of the testator, the former 

“~~ figures giving a lower rate of profit income, and thereby dimi- 

nishing. the capitalised value. Their Lordships can see no 

reason fonat accepting the arbitrator’s explanation given in 
cross-examination. He considered the Patwari’s figures more 
likely to form an aecurate basis for valuation than those in 
the private accounts;,and stated that there were reasons 
which made him think, that the private accounts were not 
satisfactory. This is justione of the matters on which an 
arbitrator is bound to exercise his discretion in estimating 
value, and the evidence is \quite insufficient to prove that 
the arbitrator’s choice of \materials was influenced by 

a corrupt motive. Apart fram the charge of corruption, 

it was beyond the competency, of the Subordinate Judge to 

scrutinise the estimate of value\appearing on the face of the 

` award. Their Lordships can find No reason for coming to the 
conclusion that the basis of valuation suggested by the Sub- 
ordinate Judge is preferable to that of the arbitrator. 


The third charge made under the hea Hajiganj is that 
in the valuation, no account was taken of tha Zamindar’s 
office said to be worth Rs. 500. The arbitrator’s answer is 
that it was included as part of the village property, and 
in any case it was covered by the addition of Rs. 2,000 which 
he had made to the value of the village as a whole. 


The second property allotted to respondent 1 consists of 
houses at Lucknow. It was said that the arbitrator had 
unfairly undervalued this property to the detriment of the 
appellant, and that he had included in his valuation a house 
which belonged to the appellant and not to the testator, 
There is no weight in the criticism made by the Subordinate 
Judge of the valuation of this property when the actual method 
adopted by the arbitrator is understood. The arbitrator 
having a difficulty in obtaining any satisfactory basis for 
fixing a valuation invited the parties to send in tenders, 
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stating the price they would be prepared to pay for each of 
the houses. The only party who tendered for all the houses 
was respondent 1, whose tender in the aggregate amounted 
toa price of Rs. 11,900. The appellant sent in a tender for 
three of the houses at a slightly lower figure under each head, 
but the difference is so small as to be negligeable. The 
arbitrator fixed the value at Rs. , 11,800 reducing the tender 
price in the case of two houses by the comparatively 
insignificant sum òf Rs. 50. The method of valuation adopted 
by the arbitrator was within his discretion, and it is impos- 
sible to find that the small alteration in the case of the two 
houses was inconsistent with honesty and impartiality. 


It was necessary for the purpose of making his award that 
the arbitrator should determine whether’or not to include in 
his distribution of property the house „át Lucknow claimed by 
the appellant. He gave his reasons/for the decision at which 
he arrived. He knew that the house in question had been 
assigned to the appellant many/ years ago under a deed of 
compromise, but found that thé testator had not given up 
possession, always treating Heihouss as his own and mention- 
ing it in his will as a portion/of his estate. He came to the 
conclusion that the testator, notwithstanding the deed of com- 
promise, had a good title Wy adverse possession, and that the 
appellant’s claim could fot be sustained. He may have 
been right or wrong jar the conclusion he arrived at, but their 
Lordships find warrant for the inference that he was in 
any way actuated by a dishonest motive. If he was wrong 
and the béuse was not the property of the testator, its inclu- 








could have no effect whatever in defeating the title of the true 
owner. In addition to Hajiganj and the house property the 
arbitrator allotted to respondent 1 certain properties of 
comparatively small importance. Having regard to the 
decision at which their Lordships have arrived on the more 
important portions of the property allotted to respondent 1, it 
is unnecessary to follow under these heads the criticisms 
of the Subordinate Judge, which denote no more than 
a difference of opinion from the arbitrator on questions not 
within the jurisdiction of the Subordinate Judge to determine. 
No attack was made on the allocation of household furniture, 
cash and ornaments in Lucknow, or on theirestimated value 
of Rs. 4,200. 
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Their Lordships have found some difficultyin understanding P. C. 
on what ground the Subordinate Judge has based his finding 4914 
that the Rasulabad property was dishonestly over-valued. In =~ 
his criticism on the valuation he states that the referee has Aur 
valued the entire estate of the deceased at Rs. 95,042, but this Breas 
in itself is an error, since it is clear on the face of the award p peer 

that the estate was valued for distribution at Rs. 91,042 and Husar 
that the additional sum of Rs. 4,000 was only thrown in asan = Foa 
item which might possibly be recovered on a claim for a rendi- Parmoor 
tion of accounts from Ahmad Khan. This initial mistake ~~ 
affects the subsequent inference and their Lordships can find 

no evidence of dishonesty in the detailed criticism of 

the arbitrator’s figures. The Subordinate Judge places 
considerable weight on the allotment of Rs. 4,000 to the 
appellant as an element of misconduct in the arbitrator. 

It was objected that this was at besta doubtful item and 

ought not to be estimated in calculating the value of the 
appellant’s share. The answer tó this objection appears on 

the face of the award. In calculating the value ofthe 
appellant’s share of the testatoy’s property, this sum was-not 

taken into account, but thrown in as an additional item after 
_the appellant had been allgtted property estimated at Rs. - 
30,879 in itself rather more-than her third share of the valued 
property. 


Ahmad Khan wa 









a Karinda in the employ of the testator, 
and had been g6llecting his rents. It was alleged before the 
arbitrator teat this man had money in his possession which was 
owing #6 the estate, and for which he had not accounted. 
e figures were placed before the arbitrator, but there was 
no reliable evidence either of liability or of amount. Ahmad 

Khan refused to appear before the arbitrator to give any 
explanation of his accounts, and he was not called at the 
trial before the Subordinate Judge. The respondent 1 had 
given Ahmad Khan acquittance for any sums that might be 
due to him, and the arbitrator was informed by Mr. Mohammad 
Fasih, a pleader, and the son-in-law of the appellant, that he, 
too, had given Ahmad Khan discharges, as he desired to get 
Ahmad Khan in his power to support the appellant’s claim 
for mutation. Under these circumstances, what was the 
arbitrator to do? If he had made no reference to the matter 
in his award, no question would have arisen, and, on the face 
of the award, the appellant would have had a full one-third 
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share of the valued property. The course he took was 
evidently intended to be in favour of the appellant for what it 
was worth, and the finding of the Subordinate Judge that there 
was evidence of dishonesty appears to be founded ona 
misapprehension of the terms of the award in relation to the 
distribution of this item. 


It was argued ‘before their . Lordships by Counsel for the 
appellant that although in each instance the evidence of 
dishonesty might not amount to,more than a case of suspicion, 
the aggregate eftect would support the charge of corruption, 
since in every instance the decision was given in favour of 
respondent rand to the detriment of the appellant. In 
their Lordships’ view, this is not an accurate summary, but, in 
any case, there would_be no sufficient ground to infer such a 
grave charge as dishonesty and partiality against an arbitrator 
unless much stronger evitlence was adduced in suport of the 
particular instance relied ùpon than was forthcoming in the 
present case. It is just to thé arbitrator to say that, in their 
Lordships’ view, the charges ‘of dishonesty and partiality have 
entirely failed. 


Their Lordships agree. with the judgment of the Court of 


` the Judicial Commissioner of O dh, and will humbly advise 


His Majesty to dismiss the appeal with costs. 
Appeal dismissed 


wee 






Solictor for the appellant : Douglas Gran 
Solicitors for the respondent 1: Watkins an 
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[ On appea’ from the High Court of Judicature at Fort William in Bengal. ] 
‘ Present: 
LorD SHAW, Lorp MOULTON, AND Mr. AMEER ALI. 


BIJOY GOPAL MUKERJI 
v. 
GIRINDA NATH MUKERJI.* 


Hindu Law—Hindu widows alienation—Suit by reversioners to set aside an 
Ijara executed by a Hindu;widow for aterm of sixty years Family settle- 
ment—Evidence—Consent of reversioners—Conduct of plaintif’s-- 
Necessity. ` 


In 1863 a Hindu widow executed an Ijara for aterm of sixty years in 
respect of her deceased husband’s estate which was then in serious peril, 
The Ijara formed part of a general family settlement whereby the 
widow divided the family property amongst the then reversioners reserv- 
ing-to herself only a small income as maintenance and wherein all 
branches of the family shared. One of the reversioners died in 1882 and 
after the death'of the widow in 1894/his sons brought the suit to set 

. aside the jara:— 
- Held, affirming the High Court, ‘that the arrangement of which the. 
Ijara formed a part was in truth dictated by the necessities of the case, 
and that the choice of the terms sixty years as the term of the Tjara was 
made for the benefit of the festate and did not i injure any one, and that 
the suit must be dismissed, 

Held, aiso, that a Hindw widow has power to deal with the family pro- 
perty in case of necessity with the consent of the then present rever- 
sioners ; that the santtion of the reversioners in 1863 to the Ijara 
afforded evidence that the alienation made thereby was under circum- 





_ APPEAL from a judgment and three decrees of the High 


Court at Calcutta (June 4, 1908) reversing a judgment and. 


decree of the Court of the Subordinate Judge of Nuddia (Noy. 
28, 1898). 
. One Chandra Bhusan Mukerji died in 1830 leaving him sur- 
viving his widow Sagyamoni Debi as his only heir. Her hus- 
band’s property, which consisted mainly of landed property, 
was in the possession of one of her husband’s relative Baman 
Das Mukerji. She therefore commenced in 1844 litigation to 
establish her title as against him and his two brothers, Gomi 
Pershad and Annoda Pershad. This litigation was finally 
+Reported by J, M, Parikh, Barrister-at-Law, London, 
R Ot 











4ith and under such circumstances of necessity as would give it validity ' 


1914 


—_ 
February 2. 
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P. ©. decided in her favour in 1858 by the Privy Council: see 
1914 Bamundoss Mookerjea v. Mussamut Tarinee @). She was, how- 
m~ ever, unable to obtain possėssion of all her husband’s lands. 

BuorGorat In- 1863 she gave an Ijara for a term of sixty years to Annoda 
DKA Pershad and Gouri Pershad’s son Saroda Pershad. In 1866 the 
ies Ijardars were able to effect a compromise with Baman Das, 
= — ` who had been obstructing’'the execution of the decree of the 

Privy Council and who agreed to take from the ljardars a Dar- 
ijara of one-third of the estate for the remainder of the term. 
Anhoda Pershad died in 1882 and was succeeded by his four 
sons, the present appellants. i ` 

In 1893 the widow died and thereupon the appellants 
brought the suit-toset aside the Ijara and recover possession 
of four-seyenths of the entire estate left by Chandra Bhusan. 
They alleged that they\were four out of the seven reversioners 
of Chandra Bhusan and the Ijara executed by his widow was 
not binding on them. i 

The remaining three reversioners along with various persons 
interestéd in the estate were defendants. The main defences 
were that the suit was barred Dy limitation and that the Ijara 
was binding on the appellants, \ -- l 

‘The Subordinate Judge held, that the suit was not barred 

* by limitation and that the Ijara was not binding on the appel- 

lants on the ground that there was ndovnecessity for the“ widow 
granting the same. He, therefore, substantially decreed the 
suit. The High Court, however, held thatthe suit was barred 
by limitation and made a decree dismissing its 

But, on appeal to the Privy Council, the 
High Court was reversed and the case was sent down to be 
dealt with on its merits : see Bijoy Gopal Mukerji v. Krvskya 
Mahishi Debi(2). . 

_ On remand the High Court came to the conclusion , with 

which their Lordships agreed, that the Ijara wasa part ofa 
family arrangement which was really dictated by the neces- 
sities of the.case, that fixing the term of sixty years as the term 
of the Ijara was for the benefit of the estate, and that the 
appellants were bound by ‘the Ijara. The judgment on this 
point was as follows :— be as 

“ The doctrine of legal necessity has been elaborated in a series of judicial 
decisions, Each case must be judged upon its own facts. There can be no 
doubt that when Sayamoni entered into the arrangement with Annoda 






(3) (0858) M J, A. 169, —. (2) (2906) L, R, 84 I, A,87 49 Bom, L, R, 602, 
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‘Prasad Mukerji and Sarada Prasad Mukerji, her fortunes were ata very P. OC, 
‘low ebb, She was in debt and her cousin Moti Babu and her Gomashta had 1914 
been convicted by a Criminal Court in connection with some case arising RS 
out of an attempt to execute decrees for rent in the property of which she BirörGörAr, 
had obtained nominal possession, The Ijara arrangement turned out to be TR 
‘eminently successfiil because her principal opponent Baman Das Mukerji Grampa 
‘took a Dar-ijara in the year 1866 and the numerous parties who have been im- NATH 


pleaded in the present litigation, or rather, such of thom as were then oo 
alive, regarded the Ijara as a sound and honest disposition of her property 
by Sayamé6ni Debi. 


It can be said that, as the term of sixty years was evidently beyond the then 
expectation of life of Annoda Prasad and Sarada Parsad, it may be reasonably 
inferred thatthey considered it a beneficial arrangement not only for themsel- 
ves but also for their descendants. A sense of peace and security was induced, 
For thirty years, until the death of the widow in 1893, derivative titles were 
created and acted upon. The plaintiffs must establish a very strong case 
indeed to induce a Court of Justice, equity and good conscience to set aside 
a beneficial arrangement of this kind and one that hag such far reaching 
consequences, 4 

For the plaintiffs it has been argued that Sayamoni Debi was coerced by 
cruel necessity into granting the Tjara dnd that she might very well, if she 
had been desirous of parting with hey’ life estate, have granted it for a term 
of her natural life and not for sixty years. We, however, think that the very 
fact that the term actually adopted /was sixty years and not the uncertain 
space of human life is a very strog indication that all the parties interested 
sought to make a definite arrangement possessing the best elements of 
finality and, if, we find that /the arrangement was for the benefit. of the ° 
estate, and did actually benefit the estate, we shouid apply and even broaden 
the principle adopted in thg case of Dayamoni Debi v. Srinibash Kundu I. 
L. R. 33-Cal, 842. Thepé it was said that a Hindu widow, as regards her 
management of the ægfate, has not less power than the manager of an infant’s 
estate and that théreversioners were not entitled to set aside permanent leases 
granted by hæf which were found to be beneficial to the estate and by which 
they wereffound to have been benefited. The principle is based upon the 
degitfons of their Lordships of the Judicial Committee and it was applied in 
Venkaji Shridhar v. Vishnu Babaji Beri I. L. R. 18 Bom 534, where Sir C. 
Sargent, C. J., said: A widow likea manager of the family must be allowed 
a reasonable latitude in the exercise òf her powers provided she acts fairly 
to her expectant heirs” a fortiori, if Sayamoni Debi made a good bargain for 
herself and if that bargain did not prejudice the position of the then 
reversioners, it should be given effect to, and the present reversioners ought 
not to be allowed to obliterate the history of nearly half a century. No doubt 
the authorities to which we have referred as showing the costs of litigation 
may amount to legal necessity are not precisely in point, It does not appear 
that the Ijara was entered into merely to meet the costs incurred by Sayamoni 
Debi in the litigation. But the concurrent Ekrarnamas provided for the 
liquidation of all her debts and ifthe widow chose to become an annuitant and 
to make over her estate to the next taker some of whom accepted the 
arrangement then and there, and some of whom subsequently accepted it, 
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P. ©. there is no reason on principle or authority why such an arrangement shoyld 

i 1 be set aside. We are disposed to givea broad meaning to the word 

Pn c arrangement,’ It does not necessarily imply an agreement, See Manning v, 

Buoy Goran Eastern Counties Railway Company, 12 Meeson and Welsby 37 (253); but 
, , here it proceeded on representations of facts, not of mere intentions: see . 


Gey, Narain Das: v. Ramanuj Dayal, I. L.R. 20` All. 209 ( P, C.). In connection 
‘Nata with the subject of subsequent assent we rely on Bajrangi Singh v, 


— Manokarnika Bakhsh Singh, 6 C. L. J. 766 (778), where their Lordships of 
the Judicial Committee observed that the consent of the reversioners was 
sufficient and that it was immaterial that it was given after the execution of 
the deed then in question and they applied the maxim ` Omnis ratihabitio ` 
retrotrahitur et mandato priori equiparatur. Transaction of this kind may 
become valid by the consent of all those who are likely to be interested in 
disputing them, Raj Lukhee Dabeav. Gokool Chunder Chowdhry, 13 Moore’s 
I, A. 209 (228 );~The circumstances of the present case ‘warrant an appli- 
cation of the furthur principle that if parties arrange to avoid the necessity 
for legal proceedings, their arrangement is supported by | sufficient 
consideration. Apart from ‘legal necessity a widow’ can validly alienate 
property that has devolved on tae her husband with the consent of the 
reversioners, The widow can makè such an alienation by the entire surrender 
of her own interest and thereby accelerate the interest of the reversioners, 
or, shecan, as in the present case, part with her direct interestin the e 
estate and convert it into an annuity. Subject to the payment of the annuity, 
the transferee would acquire an absolute interest. Hem Chandra Sanyal v. 
Saramoyi Debi, I. L. R. 22 Cal, 354 (861), . 

Our attention has been called to the judyment of Sir John Stanley ©, J.. 
eand Burkitt J., in Gobind Krishna Narain Y, Khunni Lal, I, L. R, 29 All. 
487 (494), where quoting Mr, J. C. Ghosh’s Bodk on Hindu law, it was said : 
“ A decree against a widow to bind the dan must have been passed 
- after full contest, and a compromise decree, or a`decree on an arbitration 
award, can have no higher footing than an alienation by-the widow’. On the 
facts of that case the doctrine of family settlement of doubtful claims was not 
applied. The case of Imrit Kumar v, Rupnarayan Singh, 7 Cr. R. 76 (81) 
was a cago of compromise by a widow as against her minor daughter. But 
the Ijara of the 7th September 1863 was not a compromise, There nN 
settlement then effected of doubtful claims, nevertheless, the principle of 
family settlements in our opinion is applicable to an arrangement by which 
the persons interested in the property mutually consent that the property. 
shall be managed in a particular and-convenient manner, and, if the arrange- 
ment does not seriously prejudice the parties toit or those to come after 
them, a Court of Equity will be slow to set it aside, a 
How, then, have the plaintiffs been prejudiced by the Tjara of the 7th 
September 1863? Wehavebeen unable to find a satisfactory answer to this _ 
question, The test is how long has the arrangement been acted upon. In 
Ramanathan Chetti v, Murugappa Chetti 33 I, A. 139 (4. C, L, J. 189) Lord 
Macnaghten observed : “ The unbroken usage fora period of nineteen years, 
is, as against the appellant, conclusive evidehce ofa family arrangement to 
which the Court is bound to give effect,...It was one which the Court would 
no-doubt, have sanctioned, if its authority had been invoked ”, In Helan Das} 
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v. Durga Das dandel, 4 C.L, J. 322(331)the test of long usage was not necesse P, C. 

ary because other considerations were found to be sufficients See Williams 

v. Williams, L. R.2 Ch. 294, and Stapleton v. Stapleton 1 W. and T. L.C., 1914 

7th Edn, 223. Sayamoni lived for thirty years after 1863, and the suit of the B ™ 

plaintiffs was instituted on the 30th April 1897. 150¥ Goran 
This long period of rest was attributable to the measures taken by Saya- Gea 

moni. She had executed her decree and obtained possession of three pro- + Naru 

perties; she had entered into negotiations for an adjustment of her claims, De 

and had actually remitted Rs. 1,72,000 on account óf mesne profits to Baman 

Das Mukerji ; she had received a sum of Rs, 42,000 up to Februa 5 1861, 

Apart from legitimate and natural influences no coercion had been e ercised 

on Sayamoni, She was ina position of superiority to Baman Das Mukerji 

_ owing to the decree of the Privy Council. He actually begged her to show 

him some consideration. In a deposition given by Sayamoni~on the 6th 

June, 1889 (p. 1 to 9 of the paper book in,Appeal No. 9 1899) the lady, 

shortly before her death, said.—‘‘ In the execution cage -Baman Das Babu 

alone was the judgment debtor, Annada Prasad ang” Gouri Prasad were not 

judgment-debtors, consequently what I remitted yas remitted to Baman Dag 

Babu alone. I made an Ijara settlement with Anrlada Prasad and Sarda Prasad 

at the tims of the family dispute amongst my hugband’s elder brothers. Being in 
difficuities on account of my debts, and as bth the parties were particularly. 

e igor about it, I graatad the said Ijara scttžement for a term of sixty year s” 

Such was the impression left on the mind/of this aged ‘lady twenty-six years 

after the transaction, and we think thatf-her impression should not be dis: 
regarded, A prudent management off the property of Chandra Bhusan 

Mukerji was called for. It was situafed in numerous districts; it had been 

out of possession for twenty-six yegrs at least (1832-1858) and adverse right 

must have grownup. The usual method of management in such cases is 

by granting sub-leases of copfvenient parcels of the estate, Then, the 

disputes arising in the courg@f of execution proceedings had resulted in loss of 

collections: Any one cgviversant with the management of landed property 

in the mofussil musty’he well aware that disputes between co-sharers lead to a 

total cessation OMrent collections. In our opinion, therefore, the end justified 





ed litigation, acted within her powers, and the fact that her principal 
pponent took a Dar-ijara and accepted the situation in the year 1866, con~ 
Clusively shows that the Ijara arrangement was made for the benefit of the 
estate and did not prejudice anyone. 
.For these reasons we think the plaintiffs should not be allowed to take 
possession of the properties in suit until the expiry of the Ijara term of sixty 
years. 
The appellants, thereupon, appealed to His Majesty in Council. 
De Gruyther K. C. and Eddis, for the appellants.—A Hindu 
widow can alienate only for legal necessity or with the con- 
sent of the then present reversioners : Lhe Collector of Masuli- 
palam Cavaly Vencata, Narrainapah C) and Mayne’s Hindu 
l G) G861) 8 M, I. A, 52 7 
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mitted .that the Ijara is not binding on the appellants. Refer- P. C. 
„ence wasalso made to Hunoomanpersaud Panday v. Mussumat 1914 


Babooee Munraj KoonwereeQ). eae 
B JO Go ae 
Sir Robert Finlay K. C. and Lowndes, for the respondents, 2 a gi 
were not heard. GIRINDA 
` The judgment of their Lordships was delivered by Narg 


Lorp MouLTON.—The substantial question in this appeal 
is the validity of an Ijara executed on the 7th September 1863, 
for aterm of sixty years, by a Hindoo widow named Saya- 
moni Debi, under circumstances which it will be necessary to 
refer to in some detail. 

Sayamoni Debi was the widow of Chandra Bhusan Mukerji. 
Her husband died in 1832 without leaving any issue, making 
“her his sole heiress. The property consisted chiefly of landed 
property of considerable value. ; 


Sayamoni was a Purdanasheen lady and probably not very 
‘capable of managing a large estate.” She appears to have been 
dispossessed of the property by one of her husband’s relatives, 
Baman Das Mukerji, and was compelled, in 1844, to bring a 
suit against him and his two /prothers, Gouri Pershad and 
Annoda Pershad, to recover it{ This litigation lasted till 1858, 
when, on appeal to Her Majesty in Council, the rights of 
Sayamoni to the estate of krer husband were finally established. 
But although this was tHe case, it is evident that she did not 
thereupon obtain „possession of the property. . Further 
difficulties were p4ised and much of the property was threat- 
ened with the gtowth of adverse rights in the actual possessors 
of the lant who refused to pay rent under the pretext that 
the tié had not been settled, and seeing that, prior to 1858, 
verse possession against a widow ranked as adverse posses- 
sion against the reversioners, there can be no doubt that the 
whole estate was in very serious peril. 

_ While this state of things was stillcontinuing the Ijara now 
in question was executed by the widow. Although at this 
distance of time it is impossible to ascertain with accuracy all 
that then happened, it is evident that this Ijata was part of a 
general family settlement whereby the widow divided up the 
family property amongst the various reversioners, reserving to 
. herself only a comparatively mall annual income which may 

i 


(1) (1856) 6 M, I. A, 393, 
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fairly be looked on as representing maintenance. The Ijara 
itself was granted to Annoda Pershad and Saroda Pershad, 
who was the son of Gouri Pershad who had died in the interval. 


BuoyGoran The third brother, Baman Das Mukerji, did not directly take. 


v. 
GIRINDA 
Natu 


Lord 


Moulton. 


any interest under the Ijara, but in October 1863 a Dar-ljara 
was granted to his son of a portion of the property, and we 
find also that a large sum due from him on account of mesne 
profits was remitted by Sayamoni, so that it is clear that all 
branches of the family shared in the settlement. mo. 

If the term of the Ijara had been for the life of Sayamoni, 
no question could have arisen such asis now before their 
Lordships. But doubtless from the necessities of the case, in . 
order to facilitate the practical settlement of the property so 
as to obtain its full value, the term was made for a fixed period 
of sixty years. Inasmuch asthe lady was forty-two years of age 
at the date when theJjara was granted, it is evident that all 
the parties realised that the term would extend beyond her 
lifetime, and thus affect the rights of the reversioners whom- 
soever they might happen\to be. So far as the persons are 
concerned who then represehted the reversion, it is clear that 
all this was done with theit\ consent, They all took large 
interests under the arrangement, and have continued to enjoy 
them so long as they lived. 

One of the parties who principal y benefited by the Ijara 
was Annoda Pershad, who was one of the actual lessees under 
the Ijara. He died in 1882, so that Sdyamoni (who died in 
1893 ) survived him eleven years. The appellants are four sons 
of Annoda Pershad, and onthe death ofS Sayamoni they 
became entitled directly to share in any ae ee of 


which she was the life tenant, and they have brought this 


action to set aside the Ijara,on the ground that it was 
unauthorised interference by the widow with the reversionar 
interest which did not belong to her. The Court below, ina 
careful and well reasoned judgment, have decided that, on the 
facts of the case, the arrangement of which the Ijara formed 
part was in truth dictated by the necessities of the case, and 
that the choice of the term of sixty years as the term of the 
Ijara was made for the benefit of the estate and did not injure 
anyone. 

Their Lordships agree with ,this judgment. They ‘are of 
opinion ‘that the case deperids entirely on the facts, and that 
it raises no new question of law as to the powers of a Hindoo 
widow to deal with family property in case of necessity with 
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the consent of the.then present reversioners, and they are, P. C. 
therefore, of opinion that the appeal fails. 


1914 
Counsel for the appellants laboured to show that the so- cw 
called settlement by which peace for thirty years was brought Buoy Goran 
into the family and, in their Lordships’ opinion, the family _ v. 


property was in fact saved, was an outrageous and flagrantly Bene 
unjust arrangément forced upon a helpless Purdanasheen —- 
widow by her influential relations in whose hands she was, , aoe. 
and that any person either at the time or since must have — ` 
known from its terms that it had been extorted by duress or 
engineered by fraud. Their Lordships are of opinion that 
Counsel entirely overlooked the evidence against this conten- 
tion which is derived from the conduct of his own clients. 
From the year 1882, when Annoda Pershad died, to the year 
1893 when Sayamoni died, they themselyes took the benefit 
of this arrangement which they now stigmatise asa gross 
fraud. It is suggested on their behalf that they thus made 
themselves participants in it solely because it was profitable 
so to do. Their Lordships de¢line to believe them to be as 
unscrupulous as they desire Ao be considered. As against 
them it is a fair inference’ from their conduct that they 
believed that the arrangement had been made in good 
faith, and under such/ circumstances of necessity as 
would give it validity’ according to Hindoo law, ‘and as 
it has always been a f€ature of Hindoo law as administered by 
this Board to attack great weight to the sanction by expectant 
reversioners of gn alienation of property by a Hindoo woman 
vidence that the alienation was under circum 
ich rendered it lawful and valid, their Lordships in 
case consider that the conduct of the appellants themselves 
during those years affords evidence upon which the respondents 
are entitled to rely. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be dismissed. The appellants will pay 
the costs. | 














Appeal dismisseds 
` Solicitors for the appellants: Sanderson, Adhin, Lee & Eddis. 
“ Solicitors for the respondents: T. L. Wilson & Co, 
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ORIGINAL CIVIL, 


Before Mr. Justice Macleod. 





sae BANSIDHAR LACHHMINARAYEN 
Uv. 


w 
ba. JWALAPRASAD GAYAPRASAD. 
Bill of exchange—Shah Jog Hundi—Payment of forged Hundi—Rights of 

person who makes payment—Payee bound to refund, 


According to the well-established custom among shroffs relating to Shah 
Jog Hundis, the Shah who obtains payment of aShah Jog Hundi is, in 
the event of the Hundi turning out to be a false, fraudulent, stolen or 

_ forged Hundi, bound to refund the amount of the Hundi with intorest 
unless he produces thè actual drawer or the person who committed the 
fraud. 

The Shah does not guarahtee the solvency of the drawer, he guarantees 
the genuineness of the Hundi, A drawee will not pay a Hundi unless 
he has funds in his hands belonging to the drawer, or is willing to give 
him credit, And he will not pay on presentation of a Shah Jog Hundi 
to a Shah unless he is satisfied as to ‘the respectability of the Shah as 
he looks to him -in case of anything afterwards going wrong with the 
Hundi. The respectability of the Shah is a matter.only for the drawee 
to consider, as it is difficult to conceive that a defendant would repudiate 
his liability to refund on the ground thakhe was not a respectable person. 

The claim to a refund against a Shah Who has received payment of a 
Hundi on the ground that the Hundi is a forgery must be made as soon 
as possible after the forgery has been see so as to enable the 


Shah to protect himself, 


"i 


The plaintiff, who was a merchant and a shroff carrying on 
business in Bombay, received on the roth June r9rs.a letter 
from one Ramlal Ramprasad from Harpalpur in Alipur 
The letter enclosed a railway receipt for 300 bags of linsee 
stated therein to have been consigned by Ramlal from Ranipur 
on G. I. P. Railway to plaintiffs’ firm at Bombay and to accept 
and pay on presentment two Hundis for Rs. 3,000 each which 
had been drawn by Ramlal in favour of Messrs. Munnalal Gaya- 
prasad (defendant 2). 

The same day, one of the two Hundis, being a Shah Jog 
Hundi, was presented on behalf of Messrs. Jwalaprasad Gaya- 
prasad for payment to them as the Shah. The money were 
duly paid by the plaintiffs. 

The plaintiffs delivered the railway receipt to one Kilachand 
Deochand and received Rs. 5,600 from him; but as the goods 

i *0. ©, J. Suit No, 1219 of 1912, 
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could not be traced, the receipt was returned to the plaintiffs 
who had to repay the amount. 

The plaintiffs then complained to the Railway authorities, 
who made inquiries and informed the plaintiffs on the 22nd 
August 1912 that the consignment shown by the railway 
receipt was not booked at ee and that the receipt appear- 
ed to be fabricated. 

Enquiries were started by the plaintiffs which showed that 
the 2nd defendant firm belonged to one Kamlaprasad Munnalal, 
the Station Master at Harpalpur, that no person as Ramlal 
Ramprasad ever existed, and that the Hundi in question was 
fabricated for the purpose of defrauding the plaintiffs. 

The plaintiffs next called upon the rst defendant to re- 
fund the amount of the Hundi or to produce the actual drawer 
or the perpetrator of the fraud. They failed to do so. He then 
filed the present suit against defendants Nos. 1 and 2, claim- 
ing a decree for the amount of the Hundi with interest and 
costs. He relied on “a well-established custom among shroffs 
and the rules of the Marwari Punch Shroff Association in re- 
spect of Hundis” which stated that “ the Shah who obtains 
payment of a Shah Jog Hundiisinthe event of the Hundi 
turning out to be a false, fraudulent, stolen or forged Hundi, 
bound to refund the amount of the Hundi with interest unless 
he produces the actual /drawer or the person who committed 
the fraud.” 

The defendant /No. 1 disputed liability to plaintiffs’ claim 
and denied the éxistence of the custom alleged. 






Strangyntan (Advocate General), with Znverarity and Setalvad, 
for fate plaintiff. 


Raikes and Kanga, for defendant No. t. 


MACLEOD J.—The plaintiffs seek to recover from the defend- 
ants the sum of Rs. 3000 with interest from the roth June 
1912 under the following circumstances :— 

On the roth June the ist defendant received from the second 
defendant a Aundi for Rs. 3000 purporting to be drawn by 
one Ramlal Ramprasad in favour of the 2nd defendant on the 
plaintiffs payable at sight to a Shah. 

The kundi is Ex. C. Ovér an one anna stamp at the top is 
written “ hundiis sent for collection by Manilal Gayaprasad 
(2nd defendant) to Bhai Jwalaprasad Gayaprasad (1st 
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defendant ). There had been dealings to a conciderable extent - 
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0. ©, J. between rst and and defendants. The kundi was presented 
the same day to the plaintiffs but, as they had. received no 
ee advice regarding it, payment was refused. 7 
Banstonan On the rith June the plaintiffs received a letter, Ex. A, ` 
-U purporting to be written from Harpalpur by one Ramlal 
hes Ramprasad enclosing a railway receipt for 300 bags linseed which 
— _ was to be sold at a profit. Notice was given that two-hundis 
Macleod J. for Rs. 3000 each had been drawn in fayour of - Manilal 
= Gayaprasad on the plaintiffs payable at sight which. plaintiffs | 
were requested to accept and pay. .The following address 
was given ;— bee ork ad 
-. Eamlal Ramprasad of Jhansi. _ 
C/o Manilal Gayaprasad. 
f Harpalpur,- 
The railway receipt -is Ex. B written on a form used by the 
Great Indian Peninsula Railway Company marked A. G. 6 6°13. 
It purports to be a receipt. by the Station Master at Ranipur 
Road for 300 bags linseed consigned by Ramlal Ramprasad to 
the plaintiffsin Bombay, ang is numbered 64 out of book 
1166. oe i 
The plaintiffs on the 11th J une handed over this receipt in 
performance of a contract to one Killachand: Devchand; , 
- receiving Rs. 5,600. X ee rae 
Thereupon they paid Rs. 3000 with one day’s interest to the 
ist defendant who endorsed the kundi 2g paid. a 
Killachand was unable to obtain one of the goods from 
the Railway Company and returned the railway receipt to the 






forged. oo 
On the 4th August, Kashinath, senior clérk in the office of 
the Goods Superintendent, Wari Bunder, started for Govna 
as it had been ascertained that a Book numbered 1166 had. 
been issued to that station. On the 7th August he was at 
Jhansi where he was joined by Purshotam Raghayji, the 
plaintiffs’ Goomasta. On the roth August they were at 
Ranipur and went on the same day to Harpalpur. The result 
of this inquiry was as follows :— l , l 
The railway receipt for the 300 bags linseed had never been 
issued from Ranipur. The form had been stolen apparently, 
out of.a book numbered 1166 which had been despatched 
with alot of other unused books of forms from Atara to, 
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Jhansi, and the details entered in it forged. The person O. 0. J. 
suspected was Kamlaprasad, the Station Master at Harpalpure 4914 
His father’s name was Manilal and he had a son called ~~ 
Gayaprasad; so that there was some reason for suspecting BANSIDHAR 
thatthe znd defendant’s, firm of Manilal Gayaprasad which J she 
had a pehdi at Harpalpur was owned by Kamlaprasad. No coats 
person of the name of Ramlal Ramprasad could be discovered 

at Harpalpur, Jhansi, or any of the neighbouring towns. 

. Soon after Kamlaprasad disappeared into Harpalpur ter- 
ritory, and it seems most probable that he was the author of 
the fraud practised on the plaintiffs and 1st defendant. The 
plaintiffs were unable to serve the summons on the 2nd 
defendants, so they were struck out. 


Macleod ve 


——" 


The plaintiffs contend that according to the well-established 
custom:among Shroffs relating to Shah Jog Hundis the Shah 
who obtains payment of a shah jog hundi is, in the event of 
the Aundi, turning out to be a false, fraudulent, stolen or forged 
hundi, bound to refund the amoynt ‘of the hundi with interest 
unless he produces the actual drawer or the person who com- 
mitted the fraud. p 
` The plaintiffs have proved so far as proof is possible in this 
case that there was no sugh person as Ramlal Ramprasad of 
Jhansi, and that this hundi was therefore a forgery. If the 
custom set up is binding on the parties, the plaintiffs were 
entitled to call upőn the rst defendant to produce Ramlal or 
refund the Rs. 3,600 with interest. 

But the first issue raised by the rst defendant -must be 
disposed-6f before this question can be discussed, namely, 
er the undi as such was paid ^n the responsibility of 
he rst defendant as a Shah and in accordance with the custom 
alleged. 

J think this issue was raised owing to a misunderstanding 
regarding the actual practice of Shroffs when dealing with 
hundis, whether shah jog or not. The Shah does not 
guarantee the solvency of the drawer, he guarantees the 
genuineness of the Aundi. A drawee will not pay a hundi 
unless he has funds in his hands belonging to the drawer, or 
is willing to give him credit, and he will not pay on presen- 
tation of a shah jog -hundi tò a Shah unless he is satisfied as 
to the respectability of the Shah as he looks to him in case of 
anything afterwards going wrong with the hundi : see remarks 
of Arnould J. in Davlatram Shriram v. Bulakidas Khem- 
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0. ©. J. chand(:). Therefore this issue is somewhat meaningless. The 
1914  ‘espectability of the Shah is a matter only for the drawee to 
=~ consider, as it is difficult to conceive that a Shah would 
BaxstpHar repudiate his liability to refund on the ground that he was not 


v. a respectable person. . f 
oer The custom set up by the plaintiffs was held to be proved 


— by Arnould J. in Davlatram’s case. The head-note runs as 
Macleod J. follows :— : 


“ According to mercantile usage amongst Hindus, where a hundi, drawn 
“payable to holder” (shah jogi ), is paid at maturity by the drawee to the 
shah or holder of the hundi, and such kundi afterwards turns out to be 
forged, the shah, though a bona fide holder for value, is bound to repay to 
the drawee the aniountofsuch Aundi with interest from the date of payment, 
provided the drawee has been guilty of no laches in discovering the forgery 
and communicating the fact of such forgery to the shah. 

The shah, however, relieves himself from such liability by producing the 
actual forger,” 

So far as I know this custom has never since been ' disputed, 
It was referred to with approval as well-established by Bayley 
(Acting) C. J. and Farran J. oma reference from the Small 
Cause Court in Ganesdas Ramnarayany. Lachminarayan (2), and 
therefore I was of opinion that there was no necessity for the 

+ plaintiffs to call evidence to prove that the custom was still 
followed by Shroffs, though the rst“defendant was at liberty 
to call evidence to show that the custont.was either no longer 
followed or had been altered by later usage, I find that this 
was the view taken by the Small Cause Court in the above 
case, where an attempt was made without ‘Success by the 
defendants to prove that the custom had been altéxed: see 
Ganesdas’ case (3), 


The plaintiffs, however, did prove that both the Marwari 
Panch Shroff Association and the Marwari Association, which 
number amongst their members most of the Marwari Shroffs 

- in Bombay, have a rule to the effect that in the case of fraud 
the payee of a hundi who has received the amount as shah jog 
shall produce the drawer, and if he does not do so shall pay 
to the person from whom the amount of the Aundi has been 
received, with interest from the date the money was paid. 

It was contended for the rst defendant that the Shah was 
duly bound to produce the person‘who sent the kundi, not the 
drawer, but apart from the finding in Davlatram Shriram v. 


(2) (1869) 6 B, H, C. R. (O. C.J.) 24,29. (3) (1894) I. L. R. 18 Bom, 570, 578, 
(2) (1894) I. L. B., 18 Eom, 570. 
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Bulakidas Khemchand (4) to the effect that the Shah could 

only relieve himself from responsibility by producing the actual” 4914 
forger, the evidence of 1st defendant’s witnesses, Parbhudayal =~ 
Hurkissonlal and Pratab Rai Ranchidas, conclusively showed BANSIDHAR 


that the words “ manjal pohochana’” in rule 16 meant ‘ trace j v. 
the kundi to the drawer.” shah 
The rule had not been officially translated, but I was inform- — 
Macleod J, 


ed by the interpreter that the dictionary meaning of the words 
is, “arrive at the last stage.” 

It was suggested that these witnesses after having told the 
ist defendant’s solicitors that they would give evidence to the 
effect that the words meant ‘trace out the person who sent the 
hundi’ had been got at by the plaintiffs, but whatever promis- 
es they may have made before they were called, I was satisfied 
that they gave to those words the interpretation which they 
thought was commonly accepted by the members of the two 
Associations, 

Arnould J. in Davlatvam v. Shriram Bulakidas Khemchand 
(5) at p. 38 said: “ The substantial requisite in case of a forged 
hundi is that the drawer of the forged Aundi, or the person 
of whom the forged Aundi has been bought, should be pointed 
out.” For this he relied om the evidence of the Moonim of 
Shivlal Motilal ‘ the Shah must point out the responsible person.’ 





at the-€onclusion that ‘ the responsible person’ was either the 
“awer, or the person from whom the Aundi was bought. 

} Inany event the person who sends a kundi for collection is 
not the person from whom the Aundi is bought. 

But the evidence in this case is conclusive that it is the duty 
of the Shah in the case of a forged Aundi to produce the draw- 
er or refund the money. Even if the custom were as alleged 
py the rst defendant it cannot be said that they ever made 
the slightest attempt to produce Manilal Gayaprasad. 

But, as stated by Arnould J. at p. 31, ‘if the discovery or 
communication tothe Shah of the fact of the forgery is delayed 
by the laches or negligence of the drawee...he can, in such 
case, claim a refund from. the Shah. 


(4) (1869) 6 B, H. C, R, (0. 0. J.) 24. (5) (1869) 6 B. H, C. R, (0. O, J.) 24.. 
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0. C.J. It is contended by the rst defendant that the plaintiffs have 
1914 been guilty of laches. Now it is clear that Purshotum 
~~ Raghowji, the plaintiff's Goomasta, must have ascertained by 

Banstpnar the roth or 11th August that the hundi was a forgery and yet 


v. no demand was made upon the rst defendant until the 25th 
ve September. This was due to the absence of the plainff from 
pate Bombay from the 9th July until the 23rd September. He said’ 

Macleod J. 


he returned to Bombay in consequence of information. He 
was not asked when he received information; but in any 
event he ought to have been informed immediately by 
Raghowji that Ramlal could-not be traced, and if Raghowji 
delayed in informing his master, his master must be held 
responsible for the consequences. 
In my opinion the claim to a refund against a Shah who has 
received payment of a hndi, on the ground that the Aundi ` 
was a forgery, must bewmade as soon as possible after the’ 
forgery has been discovered, \so as to enable the Shah to protect 
himself, and the plaintiff ìņ this.case was guilty of such 
delay, namely, over a month ‘without any reasonable excuses 
as to disentitle him from Tecovering. It was suggested that 
the Ist defendant had notice in\August that the Police were ; 
making inquiries as the sub-inspector visited their shop; but 
I dp not think that that can be lant fe t a communication. 
It™i 


by the plaintiff to the rst defendant ofthe forgery and there 
certainly was no claim to a refund. necessary that all 
notices involving responsibility on mervantile documents 
should be clearly, precisely, and directly givé 
- The suit must be dismissed but without costs. “~~ 
Suit dismissed. 

Attorneys for the plaintiffs, Malvi, Hiralal, Mody 
Ranchhodas. X 


‘Attorneys for the defendants : Ardeshir, Hormusji, Dine -` 
shaw & Co. i 
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APPELLATE CIVIL. 
Before Jr. Justice Heaton and Mr, Justice Shah, 
SATYABHAMABAIL JANARDAN KHARE 


v 


GOVIND JANKU BADE.* 





Limitation—Coneiliation system--Termination of the system by Government— 
Time taken up in conciliation—Evclusion of time—Excuse of delay. 


The money duo ona bond became payable on the 32st May 1910, 
The plaintiff applied to the conciliator for a certificate on the 28th 
March 1913, but before he could get it Government abolished the con- 
ciliation system with effect from the aoth May 1913. “The plaintiff filed 
a suit to recover the money on the 3oth June 1913, and claimed to 
exclude thé time between 28th March to goth -May 1913, from the 
period of limitation :— i 

Held, that though the plaintiff was nob entitled to deduct the time 
claimed, he was entitled to such extension of timo as might be necessary 
to give him arocasonable opportunity to onable him to file the suit in 
time. 

Where the law creates a limitation and the party is disabled to con- 
form to that limitation without any default in him, and he has no 
remedy over, the law will ordinarily excuse him. ‘This rule is subject 
‘to the limitation that it will exéuse him so far as it is necessary and not 
beyond. i 


The facts of the case wére as follows :— 


GOVIND (defendapt passed in favour of Satyabhamabai 
(plaintiff) a money bond on 31-5-1907 making the amount re- 
payable in ae a i; e on 31-510. On 28-3-13 plaintiff 
applied to aónciliator, under s. 39 of the Dekkhan Agricul- 
turists Retief Act. Government Notification No. 3478, dated 
roti May 1913, abolished the conciliation system with effect 
from 3oth May 1913. On this date neither an agreement had 


been effected.under ss. 44-45 of the Dekkhan Agriculturists - 
Relief Act between defendant and plaintiff by the conciliator - 


on an application filed by the plaintiff before him ; nor had a 
certificate been given to plaintiff-applicant under s. 46 of the 
same Act. Plaintiff brought her suit on 30-6-13, alleging 
among other things, that the time from 28-3-13 to 30-5-13 spent 
before the, conciliator saved the claim from the statute of 
limitation. 

On these facts the following question arose i— 








* Civil “Reference No. 20f 1914, ordinato Judge of Dapoli, in Small 
made by B. R., Mehendale, Sub- Cause Suit, No. 246 of 1913, 
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In computing the period of limitation: prescribed for the suitin which it 
was necessary to file a conciliator’s certificate under s. 47 of the Dekkhan 
Agriculturists Relief Act, can the time intervening between the application 
made by the plaintiff, under 8.,39,.and the conciliators ceasing to work, by 


reason of Government Notification No. 3478 dated 10-5-1383, bo excluded ? . 


The learned Subordinate Judge referred the, question for de- 
termination by the High Court, under O, XLVI, T. (1), of the 


Civil Procedure Code, expressing his own opinion as follows :—. 


“ The only provision of law as to the period of time spent before the con- 


ciliator, being excluded in computing the period of limitation for any suit, is > 


contained. in 5. 48 of the Dekkhan Agriculturists’ Relief Act. But that 
section is concerned with the time between the application on the one hand, 
and grant of certificate on the other. 

It does not contemplate any possibility, however arising, of the making of 
an agreement under ss, 44-45 of the Act, or oi a grant of a certificate under 
B. 46 of the Act, being rendered impossible, ‘ 

There are provjgions of law, which, to some extent, give relief against 
hardships arising from the statute of limitation in the case of appeals and 
certain kinds of applications. But for obvious reasons these provisions 
cannot apply to suits. And no authority has been cited by the learned 
pleader for plaintiff, nor am 1 a ware of any case on the strength of which I 
could hold that the period spent before the conciliator between the date of 


application and the conciliators’ ceasing to work, by reason of the Govern, 


ment Notification, can be excluded, in computing the period of limitation, 
In my own humble opinion, therefore I am not in favour of excludiug 
such time and would answer the question in the negative,” 


S. S. Patkar, Government Pleader, for the plaintiff, 
G. S. Rao, amicus curie, for the defendut. 


SHAH J.—The facts are stated in the referance. The ques- 


tion submitted for our opinion is whether the plaintiff is 
entitled. to deduct the time between his applicatioa.to the 
Conciliator and the termination of the Conciliation System-in 
the District (¢. e, from 28th March to 30th May 1913). 

As no certificate is granted by the Conciliator, it is quite 
clear that s. 48 of the Dekkhan Agriculturists Relief Act has no 


application. There is no other statutory provision correspond-: 


ing to s. 48 to cover a case of this kind. The period of 
limitation. applicable, therefore, would be the period prescribed 


under the. Limitation Act, unless the plaintiff could claim to. 


have an extension of the time in any other way. 

It is clear that the plaintiffs suit would be in time if filed 
on the 31st May 1913. The Locab Government cancelled the 
appointments of Conciliators in the District with effect from 
the goth May 1913. The plaintiff had made his application 


a 
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Gays 


to the Coneiliator for a certificate which it was obligatory A.C. J. 


upon him to obtain at the time. Up to 3oth May 1913, he could 
not have filed his sit without a certificate from a Conciliator. 
All of a sudden by the.Government Notification he was called 


1914 


wy 
SATYA- 


upon to file his suit ón the 31st May, which it was practically BHAMABAT 


impossible for him to do. Under these circumstances we 
think the plaintiff is clearly entitled to the benefit of the rule 
‘that where the law creates a limitation, and the party is 
disabled to conform ‘to that limitation without apy default in 
< him, and he has no remedy.over, ‘the law will ordinarily 
‘excuse him. ‘But this rule is subject to the limitation. that it 
- will excuse him so_far as it is necessary and not-beyond: The 
“ gises of Mayer v. Harding ©) and The Queen v. Justices of 
` Surrey() are fair illustrations of the application of this principle 
under somewhat.different circumstances. The plaintiff in this 
case would be entitled;to such extension of time as would be 
necessary to secure him a Sa le opportunity to file the 
suit in time, which it became- pfactically impossible for him 
' todo in virtue of the Govezńment Notification. It isnot 
` possible to lay down any general rule as to what period would 
be sufficient to Constituté a/reasonable opportunity. It must 
depend upon the circumstances of each particular case, which 
must be duly proved.: Tus, though the plaintiff in this case is , 
not entitled to deductsthe time from 28th March to 30th May 
1913, he is entitled to such extension of time as may be 
necessary to give-+him a reasonable opportunity to enable him 
_ to file the suit yn time. f Fo wg 
We are indebted to Mr. G. S. Rao for having argued the case 
__ on behaAf of the defendant atzour request. 
` Order accordingly. 








_ (1) 0867) L. R. 2: Q. B. aie, (2) (1880) 6 Q. B..D, 106, 
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Before Mr, Justice Heaton and Mr, Justice Shah. 


RUPCHAND MAKANDAS. 
v. l A 
MUKUNDA MAHADEV.* 


Limitation—Eaclusion of time—Time taken up in obtaining Coneiliator’s certifi- 
cate—Conciliation system abolished ofter grant of certificate and before date 
of suit—Dekkchan Agriculturists’ Relief Act (XVII of 1879), Sec, 48— 


The money advanced on two bonds became repayable on the 24th 
February 1910. The plaintiff applied on the 13th February 1913 to ob- 
tain a conciliator’s certificate, which he obtained onthe 26th April 1918, 
‘The Court was closed for the summer vacation from the 28th April to 
the 8th June 1913, Inthe meanwhile Government abolished the con- 
ciliation system with effect from the 3oth May 1913. The Plaintiff filed 
the suit to recover the money on the 9th June and claimed to exclude 
the time occupied in obtaining the conciliator’s certificate. 

Held, that the plaintiff was entitled to deduct the period between his 
application and the grant of the certificate, because the suit, though filed 
on the 9th June when the conciliation system was abolished, was substan- 
tially one to which the provisions of Chapter VI of the Dekkhan Agrieul- 
turists’ Relief Act were-applicable-throughout the perind of limitation 
whieh expired during the vacation. \ = 

\ 
\ 
THE facts of the case are as follows :— 


The plaintiff Rupchand Makanda&, filed a suit to recover 
Rs, 300, principal, and Rs. 1g9-12-0 iterest, on two bonds 
dated the 3rd December 1908. The bonds became payable 
on the 24th February 1910. The suit was file 









applied to the conciliator for a certificate under the Dek 
Agriculturists’ Relief Act‘on 13th February 1913 and obtained 
the certificate on 26th April 1913. 

On these facts the question that arose for decision was, 
whether the suit was in time? S 

The Subordinate Judge referred the question for determina- 
tion by the High Court. His opinion on the question was in 
the negative for the following reasons :— 


“When the suit was filed on 9th June 1913, the conciliators were abolished 
by Government Notification No, 3478, dated the 10th May 1913, and go there 


. being no conciliaters on the date of syit, no conciliator’s certificate was 


necessary under s. 48 of the Dekkhan Agriculturists’ Relief Act, and so the 





* Civil Reference No. 15 of 1913, Dhulia, in Small Cause Suit No. 473 
made by M, N. Choksi, additional of 1913. 
First Class Subordinate Judge ap 
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period intervening between the dales for applying for, and obtaining the <A. C. d.- 
certificate could not be excluded, 

But the plaintiff applied for the certificate before the suit was time-barred, 1914 
and also obtained the certificate at a time when suck certificate was nece- 
ssary. His poriod of limitation expired during the vacation, if the period RuPoHAND 
before the conciliator be excluded” wv 

. MUKUNDA 
SHAH J.—On the facts stated in the reference, we are — 


clearly of opinion that the suit is not time-barred. 

The plaintiff applied for a certificate and obtained’ it at a 
time when the conciliation system was in existence and when 
under the provisions of the Dekkhan Agriculturists’ Relief Act 
it was incumbent upon him to obtain such a certificate. He 
could have filed the suit in time and claimed the benefit of s. 48 
of the Dekkhan Agriculturists’ Relief Act, had it not been for 
the fact that the Court was closed for the Summer Vacation 
from the 28th April to 8th June 1913. He filed the suit on the 
opening day after the vacation. The accident of the Local Gov- 
ernment having cancelled the appointments of the Conciliators 
on the roth May with effect from the goth May 1913 cannot 
make any difference in the plaintiff's position. The suit, though 
filed on the gth June when the/conciliation system was abolish- 
ed, was substantially one, to’ which the provisions of Chapter 
VI of the Dekkhan Agriculfurists’ Relief Act were applicable 
throughout the period o limitation which expired during the - 
vacation. The plaintiffis accordingly entitled to deduct the 
period between his aplication and the grant of the certificate . 

Assuming, howeVer, that s. 48 of the Dekkhan Agriculturists 
ot apply, as at the date of the suit there were 
ts in the District, it is clear that the piaintiff’s 
claim still ir, time on another ground. On the factsthe position 
igfClearly this that the plaintiff's suit would be strictly in time 
upto a certain date during the vacation, on which day he 
could not file it as the Court was closed. He could file it on 
the re-opening of the Court under s. 4 of the Limitation Act. 
But by the Government Notification the whole position was 
changed, and it b.came impossible for the plaintiff to file his 
suit in time. It is clear that the law doss not compel a man 
to do that, which he cannot possibly perform. Under the 
circumstances we think the proper rule to apply is that when 
the law creates a limitation, and the party is disabled to 
conform to that limitation} without any default in him, and 
he has no remedy over, the law will ordinarily excuse him. 
The facts in this case clearly entitle the plaintiff to be excused. 


<3 Order accordingly, s. ` 
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FULL BENCH—CRIMINAL REVISION. 





“1914 z Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Batchelor. 
ew > and Mr, Justice Beaman... : : 


“" Mareh 31. f 
l In re PUNAMCHAND MANEKLAL.*. 


ae Crimmal Procedure Code (Act V of 1898), Sev. 195, Cls: (b): and -(c)—Courl— 
Income-tax Collector, whether a Cour i—Sanction to prosecute— Perjury 
and forgery committed ‘before Income-tax Collector—Indian Penal Code 
(Act XLV of 1860), Sees. 193,,196, 199, 471, č 


"An Income-tax Collecfor isa Revenue Court within the meaning of 
that word-as used in ols. (b) and (c) of the Criminal Procedure Code, 1898, 


Č PUNAMCHAND Maneklal (applicant) was assessed in a sum of 
` Rs. 35 as Income-tax for the year r91r. He appealed'against 
_ the assessment on the 27th July 1911 to J. H. Hartshorne, 
the Income-tax Collector.. The applicant was examined on 
‘oath before the said officer on the 3rd November 1911; and 
. he also, produced his account:books i in support of his statement, 
. The a ypeal was dismissed on the 17th June 1912. 
- (On the 3rd July 1912, the: Income- tax Collector issued a 
_noticy to the applicant to show cause on ‘the 6th idem, why 
che should not be criminally prosécuted for making a false 
+. statement on oath as to his ifcome and producing’ false 
: | account-book in support of the statement. 
~The Income-tax Collector heard the\applicant ; and on:the 
25th July 1912 granted a sanction to _pxosecute him in the 
_ following terms :— ‘ ` i 
“Punamchand Maneklal of Nadiad should be prosecuted for making 
false statement in his petition dated the 25th July 1911 to the & 
has only income of its, 353-1-3 and for making false statement 
before the Income-tax Collector on the srd November 1911 to the effeot 
“he has no other income except that shown in the statement and for 
producing false accounts before the Income tax Collector.” 


A copy of this order was forwarded to the Mamlatdar of 
“Nadiad for information and guidance; and it was directed ` 
that necessary steps should be taken to lodge a complaint-in 
the, Court of the First Class Magistrate of Kaira. It did not 
appear that a copy of the order was served upon the applicant. 

No steps were taken” under sanction till the 2oth 
` October 1913, when T. P. ‘Lakhja, the Resident First Class 










~- ž Criminal Application’for Revision C. N. Mehta, Joint Judge ;of 
No. S of.1914, from the decision of Ahmedabad. _ Sa Spot 
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Magistrate of Nadiad, filed a complaint in the Court of the First F. B 
Class Magistrate of Kaira, against’ the applicant, charging him 1914- 
with offences punishable under ss. 177, 193, 196 and 471r of ~> 
the Indian Penal Code. It was stated, inter alia, that :— Inve? 


‘(He (ż¿. e., the Income-tax Colléctor) granted a sanction dated the 23rd Punay- 
July 191240 lodge a complaint against the accused and on the strength of OHKND 
” a  MANBKJAL 
that sanction I make this complaint, 3 


On the 11th November 1913, the applicant filed ekoi 
against the proceedings instituted against him ; but ‘on: the- 
same day, the District Magistrate transferred the proceedings 
to the Court of the Sub-divisional Magistrate of Kaira for 
disposal. The said Magistrate overruled the objections and 
directed prosecution to commence against the applicant. 

The applicant applied to the Joint Judge of Ahmedabad. 
against the order, but his application was rejected on the 
following grounds :— 


“Tt was contended that the complaint waa barred by the rule of limitation 
prescribing six months. But I entirely agree with the lower Court that the 
proceedings before him were not on sanction but were based upon a com- 
plaint of the public servant concerned, namely, the Income-tax Collector. 
No doubt the complaint was lodged by an officer députed by that public 
servant or his official superior the~Collector. But it is not essential that 
the public servant should go down/to the Magistrate’s Court himself, here 
is sufficient compliance with tho provisions of s. 195 of the Criminal Pro- 
cedure Code, when the prosetution is instituted by an inferior ministerial 
officer under the authority øf his official superior.” 






The applicant applied to the High Court under its criminal’ 
-evisional jurisdiction, .contending, inter alia, that the sanc-. 
tion had sed by time under s.‘195 (6) of the Criminal 
ae Code; that the order in question was not a complaint 

efined by s. 4(%) of the Criminal Procedure Code, and 
Sight not to have been treated as such; that there was no. 
/complaint of the public servant concerned (Mr. Hartshorne) 
Z or of some public servant to whom he was subordinate, as 
required by cls. (æ) and (%) of s. 195, 

The appucanoR was argued on the roth and 13th of March’ ` 
1914. 

Velinkar, with Ratanlal Ranchhoddas, instructed by Soon: 
derdass & Co., for the applicant. 

S. S. Patkar, Government Pleader, for the Crown. 


On the 13th March 1914, the Court ( Heaton and Shah JJ. ) 
referred the following question to a full bench :— 
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Whether an Iacome-tax Collector is or is not a “ Court” within the 
meaning of that werd as used in cle, (b) and (c)ofs. 195 of the Criminal - 
Procedure Code? 


The following judgments were delivered :— 


- Heaton J.—The applicant in this case is a person against 
whom a complaint has been made of offences under ss. 177, 
193, 196, 199 and 471 of the Indian Penal Code. It will be 
observed that these are all offences which are included in 
s. 195 of the Criminal Procedure Code. They all arose out of. 
what the applicant is supposed to have done in connection 
with proceedings before an Income-tax Collector. Now undoubt- 
edly an Income-tax Collector is a public servant, and as to 
the offence under s. 177 his sanction would be required under 
cl. (a) of s. 195 and what appears to be a sanction was in fact 
given by the Income-tax Collector. But it is now spent, or 
rather was spent before this complaint was made, because the 
complaint was made much more than six months after the 
sanction had been given. So far then it appears that as regards 
s. 177 these proceedings are not lawful in their inception and 
should be set aside. As regards the other ss. 193, 196, 199 
and 471 they are subject to precisely the same infirmity if the 
Income-tax Collector isa “Court” within the meaning of cls. (b) 
and (c) of s. 195. On this matter, i es whether an Income-tax 
Collector is such a “Court” there is a‘gertain amount of autho- 
tity which, in the main, favours the view that he isa “ Court.” 
But a Bench of this Court decided in r906 ‘that an Income-tax 
Collector is not a “ Court” within the meaning_of s. 476 of the 
Criminal Procedure Code: Jn ve Kalidas G) “If he is not 

a “Court” within the meaning of that section it} 
to me difficult, inspite of the definition of “Court” in 
to suppose that he can be a “Court” within the meaning of th 
latter section for the purpose of the two sections is very much 
the same and their connection is intimate. 

In avery much later case (Zn re Nanchand (2) ) another 
Bench of this Court decided that a “District J udge”’ 
determining the validity of elections under s. 22 of the District 
Municipalities Act (Bombay Act III of rgoI) is a “Court” 
within the meaning of cl. (0) of s. 195 of the Criminal 
Procedure Code. The reasoning, Mr. Justice Batchelor’s judg- 
ment in that case is, it seems to me,a reasoning which, if 
applied to this case, would inevitably lead to the conclusion 


(1) (1906) 8 Bom. L. R. 477. (2)(1912) 15 Bom. L., R. 45. 
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that an Income-tax Collector is a “Court”. He is empowered 
to summon witnesses, to take evidence and under the Oaths 
Act he consequently may administer an oath. I cannot myself 
believe that if giving false evidence on oath to an Income-tax 
Collector is an offence under s. 193 of the Indian Penal Code 
and it is declared to be such an offence as covered by s. 37 of 
the Income-tax Act, no sanction should be required to prosecute 
such a person for giving false evidence, whereas sanction is 
required if the evidence is given, say for example, before a 
Magistrate or a Sub-Judge. It seems to me that the purpose 
of these provisions in s. 195 is that when false evidence is 
alleged to be given on oath, the prosecution shall not proceed 
without a sanction, and that the Code intends to make no 
distinction whatever between different cases provided that the 
oath may properly be administered and that the evidence may 
be taken, otherwise in some cases, as for instance, an 
Income-tax Collector’s proceedings, complaints for giving false 
evidence might be made by any private person, they might be 
made out of ill-will and without the slightest foundation of truth, 
And yet the Magistrate would-be bound to deal with them, I can 
see no reason whatever for ` ‘Supposing that the section intends 
such a thing to happen wh 
cases sanction must be furnished. Therefore not only does the 
reasoning in Mr. Justice Batchelor’s judgment seem to me 
to be opposed tothe decision of Jn ve Kalidas (1), but it 
also appeals toxûe as being a reasoning which is correct in 
itself. But xe cannot altogether disregard the ruling in 
idas (1). Therefore it seems to me that we are 
wad to submit to a Full Bench this question :— 

_’~ Whether an Income-tax Collector is oris not a “ Court a 
' within the meaning of that word as used in cls. (>) and (c) of 
s. 195 of the Criminal Procedure Code? 

There is only one other point that needs attention in this 
matter. It was argued that because the complaint, which was 
made against this applicant, was lodged by a certain Mr. Lakhia 
by order of the District Magistrate or the Collector, and 
because the Collector is a public servant to whom the Income- 
tax Collector is subordinate, therefore this complaint may be 
regarded as a complaint of,the kind provided for in cl. (a) of 
8. 195. But that clause provides that the public servant 
concerned may either give a sanction or make a complaint and 
i er a l A 


(1) (1906) 8 Bom, L, R, 477. 
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that seems to me to exclude the idea that a public servant 
may make a complaint by any form of delegation. It seems | 
to me that he must make the complaint, if he wishes to take 
that course, personally. If he does not wsh to take that 
course personally, the delegation is obtained by giving the 
sanction. Similarly the Collector as superior officer, though 
personally no doubt he might make the complaint, cannot 
delegate the making of a complaint to another. So I do not 
think that the proceedings in this case can be supported by 
that argument. l 

If the decision of. the Full Bench is that an Income-tax 
Collector is a “Court” then I think the whole of those 
proceedings must be set aside. 


SHAH J.—I concur. This is an application to quash the pro- 
ceedings arising out of acomplaint lodged by Mr. T. P. Lakhia, 
the Resident First Class Magistrate of Nadiad, on the roth 
October 1913. The complaint purports to have been made 
with the sanction of the Income-tax Collector dated 23rd July 
i912, and relates to offences whith are mentioned in s. 195 of 
the Criminal Procedure Code. it is clear that the complaint 
cannot be entertained by any Court, if the order of the 23rd 
July 1912 is a sanction and if a sanction is necessary under the 
section. The order of the 23rd tin i was made by thë 
Income-tax Collector after giving due notice to the petitioner, 
and though the terms of the order do not place the matter 
beyond dispute, it is fairly open to the construstion that it is 


a sanction and not merely a departmental direction rosecute. 





The complaint, so far as it relates to the offence undefs, 177 
of the Indian Penal Code, can be taken cognizance of 6 3 
with the previous sanction or on the complaint of the public 
servant concerned or of some servant to whom he is subordinate, 
Treating the Income-tax Collector's order of the 23rd July as 
a sanction, the proceedings so far as they relate to the offence 
under s. 177, Indian Penal Code, must beset aside as the 
sanction was not in force at the date of the complaint owing to 
the lapse of time. Even if it be not a sanction, the same 
result must follow, as there can be no doubt that the present 
complaint is not made by the Income-tax Collector or by his 
superior. The present complainant, who is the Resident 
Magistrate at Nadiad, has nothing to do with the Income-tax 
Collector or his superior, and in my opinion he can lodge the 
complaint only with the sanction of the proper authority. 
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As regards the other offences, which fall under s. 195, sub-s. 
(1), cls. (4) and (c), the complaint is subject to the same 
objection, if the Income-tax Collector is a Court within the 
meaning of these clauses. It has been held by this Court in 
In re Kalidas (1) that the Income-tax Collector is not a 
Court under s. 476 of the Criminal Procedure Code, So far as 
the present point is concerned, I think the word ‘ Court” 
would have the same meaning in s. 195, and Kalidas’s case is, 
therefore, an authority for the view that the Income-tax 
Collector is not a Court within the meaning of cls. (b) and 
(c) of s. 195. No reasons are given in the judgment in support 
of this conclusion, and the ratio decidendi of In re Nanchand (2) 
clearly suggests that the conclusion in Kalidas’s case is not 
correct, Apart from the decisions, the reason of the rule requir. 
ing a sanction or a complaint of the C Tiki 
of certain offences is in favour of th 
Collector is a Court. In a recent 
has held that the Income-tax 
In re Nataraja Iver (3 Han 
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F. Be not defined. It-is not confined to'a Court of justice but 

1914 includes a Court of law as well. 

kaza The Collector acting in appraisement proceedings under ss. 

In re 69 and 70 of the Bengal Tenancy Act (Beng. Act VIII of 1885) 

Puwau- has been held to bea “Court” as used ins. 195: Raghoo- 
et, buns Sahoy v. Kokil Singh ©. A Tahsildar holding 
—— an enquiry as to whether a transfer of names in a land 
register should be made or not isa Revenue Court as used in 

s. 195 : Queen-Empress v. Munda Shetti (2), 

But a Sub-Registrar under the Registration Act (III of 1877) 
has been held to be not a Court (see Queen-Empress v. 
Tulja (3)) and rightly so, for he does not determine any jural 
relation between the parties. The case of Jn re Nataraj Lyer t4) 
is an instance „in point, for there the Madras High Court has 

cer hearing appeals under the Income- 
the meaning of s. 476 of the Code. 
m “Court” is discussed in Royal 
nd Winter Garden Society v. 
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-the Income-tax Collector a Court: see Zhe Queen v. Assessment 
Committee of Saint Mary Abbotis, Kensington (1), 


Cur. adv. vult. 


Scott C. J.—The question referred for decision is whether 
an Income-tax Collector is or is not a ‘Court’ within the 


meaning of that word as used in cls, (4) and.(¢) of s. 195 of the ` 


Criminal Procedure Code?” 


The word “ Court ” is defined in the section by a limited and 
exclusive definition to mean a Civil, Revenue or Criminal 
Court. It cannot be contended that the Income-tax Collector 
is a Civil or Criminal Court and therefore the only question is 
whether he at any time in the discharge of his functions under 
Act II of 1886 is a Revenue Court. 


The term * Revenue Court” is not j ral use but it ‘has 
been used occasionally by local legates in this country in 
connection with the decision of qyestions relating to revenue 
by officers specially and exclusively empowered to decide them. 
See, for example, the City of/ Bombay Revenue Act and the 
Revenue’Codes of Oudh, the KJnited Provinces and the Punjab 
(U. P. Act II of 1901, ss. 5982; U. P. Act III of 1901, SS. 189 
et seq. ; Oudh Act XXII of (896, s. 109 ; The Punjab Act XVI of 


1887, s. 101). Speaking ggherally, revenue questions are remov- 
ed from the cognizan 







ing disputed questions relating to reve- 
ndividual and the Government would be 


and_disposed of by corresponding officers in Bombay under 
apters XIl.and XIII of the Bombay Land Revenue Code of 
1879 though the word * Revenue Court” is not to be found 
anywhere in those chapters. We have no doubt that the Bombay 
inquiries would be equally proceedings in Revenue Courts in the 
sense in which that term is used in the definition clause of s, 
195 of the Criminal Procedure Code. We also think that inquir- 
ies conducted according to the forms of judicial procedure 
under Chapter IV of the Income-tax Actand Execution proceed- 
ings under Chapter V (which provides that an order passed by 
_aCollector on a petition under Chapter IV shall have the force 
of a decree of a Civil Court ‘in a suit in which the Government 


; (1) [1893] 1 Q. B, 378, 


req 
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is the plaintiff and the defaulter is the defendant) are proceed» . 
ings in a Revenue Court. 

The express exclusion from the term “Court” in s. 195 of a 
Registrar or a Sub-Registrar, though a legislative recognition 
of the correctness of the conclusion in Queen. Empress v. 
Lulja (1), does not affect the question now before us as to 
the scope of the term “ Revenue Court”, for a Registrar of 
Sub-Registrar under the Registration Act could not by any 
stretch of imagination be held to be a Revenue Court. The 
Registration Act has its special group of sections corresponding 
with Chapter XI of the Indian Penal Code and ss. I95 and 476 
of the Criminal Procedure Code. 

For the above reasons we answer the question referred in 
the affirmative. 


On the 9th April.ror4, the Division Court (Heaton and 
Shah JJ.) passed the folldwing order.— 
\ 


ORDER.— Having regard \to the decision of the Full Bench 
that an Income-tax CollectoM is a ‘ Revenue Court” within 
the meaning of s. 195 of the Yriminal Procedure Code, the ` 
proceedings are set aside and thà tule issued by this Court on 
the 7th January 1914 is made absoMte. 






Rule made absolute. 


KASHINATH RAMCHANDRA 
v 


NATHOO KESHAV.* 


Civil Procedure Code (Act V of 1908), O, 11, rr. 2, 4—Cause of action— 
Splitting up—Landlord suing to recover possession under forfeiture clause 
—Second suit to recover rent—Same cause of action—Second suit barred, 


The defendant rented certain lands from the plaintiff under a lease 
which provided that on the defendant’s failure to pay rent the plaintiff 
was entitled to take possession of the land, The defendant having 





(1) (1887) I. L, RK. 12 Bom. 36, of 1911, confirming the decree passed 
* Second Appeal No. 566 of 1913 by D, T, Chaubal, Second Class Sub- 
from the decision of N. B, Mujum- ordinate Judge at Yaval, in Civil 
dar, First Class Subordinate Judge Suit No. 1523 of 1910, 
A. P., at Dhulia, in Appeal No, 399 
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failed to pay rent for two years, the plaintiff sued to recover possession A. 0. J. 

of the land and obtained possession in execution of the decree in his 

favour. The plaintiff next sued to recover the rent for the two years from 1914 

the defendant. The lower Courts held that the second suit was barred pues 

under the Civil Procedure Code, O, 11, r. 2. The plaintiff having KASHINATH 

appealed: PAN 
Held, that the suit was barred under the Civil Procedure Code, ES 

O. 1,r.2, inasmuch as the claim in the present suit for rent up to the 

date of the forfeiture arose upon the same contract of tenancy as did 

the landlord’s right of forfeiture for non-payment of rent, 


The ‘cause of action’ upon which the plaintifl may base various 
claims in one suit under O, 11, r. 2, does not depend upon the character 
of the relief for which he prays, It refers to the media upon which the 
plaintiff asks the Court to arrive at a conalusion in his favour, to every 
fact which it would be necessary for the plaintiff to prove in order to 
support his right to the judgment of gs f the evidence 
required to support two claims is differ i 
causes of action are different. 

The words of r.4 do not imply 
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_A. C.J. action for the present suit for profits. The liability for deliver- 
y 1914. ing possession and the liability to pay profits no doubt arose 
‘ ~ under one and the same lease; but in the former suit, the 
Kasmaran cause of action was default in paying rent plus enforcement 
v: of the covenant as to delivery of possession ; whereas in the 
Nawang present suit, the cause of action is not so complicated, a mere 
failure to pay rent or profits is sufficient. A consideration of 
O. u, r. 4 (a) and (c), would also show that the present case 
cannot be governed by O. 1x, r. 2: vide Zalessor Babui v, 
Janki Bibi 0); Tirupati v. Narasimha (2); and Gutta Saramma 

v. Maganti Raminedu ©). 


N. M. Samarth, for the respondent.—This is nota suit for 
tent. It isr a suit for mesne profits. Moreover, the 
sent case is the same as the. cause of 
Both suits are based on one and 
r. 4, does not help the plaintif 







VOL. XVI. | THE BOMBAY LAW REPORTER. 


but none was given to him. The question therefore is whether 
the present suit is barred under Civil Procedure Code, O. Il, 
r.2. I think it is-clearly barred.” . ë 
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In our opinion the decision of the lower Court is correct. KASHINATH 


The claim in the present suit for rent up to the date of the 
forfeiture arises upon the same contract of tenancy as did the 
landlord’s right of forfeiture for non-payment of ‘Tent, 
“ The ‘cause of action’ upon which the plaintiff may base 
various claims in cne suit under O. II, r. 2, does not depend 
upon the character of the relief for which he prays. “It refers 
to the media upon which the plaintiff asks the Court to arrive 
at a conclusion in his favour” (Mussummat Chand Kour v. Par- 
tab Singh ©) ) “to every fact which it would be necessary for 
the plaintiff to prove in order to support his right to the 
judgment of the Court”: Read v. Brown. (2) If the evidence 
required to support two claims is different in any material 
_ respect the causes of action are different: see Brunsden v. 
Humphrey.@) The tule of the/Supreme Court in England 
(adopted in O. 1, of the Civil Procedure Code) which prohi- 
bits with certain exceptions the union in one suit of other 
claims with a claim for-the r€covery of immoveable property 
is, as pointed out by Sir Gforge Jessel in Gledhill v. Hunter (4), 
„a survival from the rule Yrevailing in ejsctment actions modi- 
fied by`a limited appligAtion of the rule in Chancery that you 
might join in a suit tg establish title to land any other cause 
of action so long 34 you did not make your bill open to objec- 
tion on the grgwfd of multifariousness. Up to the time of the 
Judicature: Mot of 1873 the common law Courts entertained 
actions #67 rent upon the covenant in the lease after ejectment 
e ground of forfeiture for non-payment of rent: (see 
Hartshorne v. Watson (9) ) but no necessity or reason exists for 
a separate suit for rent where there has been a forfeiture for 
non-payment, under the practice established by the J udicature 
Acts and the Civil Procedure Code. Both the claim for 
possession and the claim for rent may be enforced in one suit 
without any inconsistency. And since they may be enforced 
they ought to be enforced in one suit provided the cause of 
action is the same, unless the Court gives leave for the resérva- 


tion of one of the remedies. 















(4) (1880) 14 Ch, D. 492. 


38) L. R. 15 I. A. 156. 
8) (5) (1888) 4 Bing. N. O. 178. 


(2) (1888) 22 Q. B. D. 128. 
(3) (1884) 14 Q. B. D. 141. 
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` We agree with the criticism expressed by the Allahabad 
l - High Court in Mewa Kuar v. Banarsi Prasad 0) that the 
1914 : ; 
—~ wording of ss. 43and 44 (now O.11, rr. 2 and4) “is not 
Kasuinata happy and suggests confusion,” which confusion does not appear 
v. to us to be diminished by the addition ofcl. (c) inr.4. We 
NarHoo do not, however, think that the words of r. 4 imply that ‘in 
Scott C.J. all cases a suit for the recovery of immoveable property must 
~ ~~ necessarily be based upon a different cause of action to a suit 
for arrears of rent for the same land. There may be cases in /“ 
which a suit for recovery of land will involve the production 
of different evidence to that necessary to support a suit for 
rent in respect of the same land: for example a suit for rent 
up to the date of a forfeiture for breach of covenant to repair 
would depend upon different evidence to that necessary to 
establish the breach~6f covenant and consequent right to 
possession. That, however, is not the case here. 

The plaintiff apparent} recognized that his claim for rent 
and his claim for possession\arose out of one and the same ` 
cause of action but though in his plaint in the earlier suit he 
statéd that he reserved his righ to claim rent, he omitted to 
obtain the assent of the Court ty the reservation. He is there- 
fore barred by the express proWisions of O. I1, 1. 2, from 


e now suing for the relief so omitt&d. We affirm the decree 
of the lower Court and dismiss the apypeal with costs. 
Decree affirmed. 








5 tay 


(3) (895)1. L, R, 17 All, 583. 
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Before Sir Basil Scoti, Kt., Chief Justice, and Mr. Justice Batchelor. 
KISHORBHAI REVADAS | 
iy _ RANCHHODIA DHULIA.* 


Evidence Act (I of 1872), Sec. 44—Probate and Administration Act (V of 1881), 
Sec. 59—Probate—Grant of probate—District Court—Grant secured by 
fraud of executor—A pplication by caveutor to revoke the grant—Dismissal 
of application—Hxecutcs filing a suit in the Subordinate Court to recover 
possession of testator’s property from tenani’s possession—Tenant and 
caveator pleading forgery of will and fraud inthe grant—Defences not 
permissible to either defendant, 


The plaintiff, an executor under a will, applied to the District Court 
for probate of the will, The defendant No. 2, a relative of the testator, 
filed a caveat contending that the will was a forgery. An arrangement 
was then arrived at between the parties, under which, in consideration of 
the withdrawal ofthe opposition by defendant No. 2 to the grant of pro- 
bate, the plaintiff agreed to restore the property of the deceased to him 
(the second defendant) or to pay the equivalent in cash directly the pro- 
bate had been granted. The probate’ was accordingly granted to the 

_ plaintiff ; but he failed to carry git the agreement. The defendant 
No, 2 then applied to the District Court for revocation of the probate, 
on the ground that in declining to’carry out his part of the arrangement 
the plaintiff had committed a fraud on the one hand upon the Court and 
on the other on him (the second defendant), The Court rejected the 
application on the ground that the second defendant on his own showing 
was a party toafraud upón the Court and that he had not come to the 
Court with clean hands” The plaintiff next filed a suit in the Court of 
the Subordinate Juge to recover possession of a field belonging to the 
testator from defgfidant No.1 who, was a tenant of the testator. Both 
defendants copfended that the will was a forgery and the grant of 








© avail to enable the plaintiff to recover from the first defendant 
thé property of the testator. The plaintiff having appealed :—- 

Held, (1) that the second defendant was barred by the decision of the 
District Court in the revocation matter from raising again the same 
question in the Court of the Subordinate Judge. 

(2) That as regards the first defendant the title of the plaintiff was 
conclusively proved by the production of the probate in the Subordinate 
Judge’s Court, which had no jurisdiction to deal with the question of 
probate, and that it was no valid defence on the part of the first 
defendant to join in the allegation of the defendant that the will was a 
forgery and that the probate had been obtained by fraud and deception, 





* Second Appeal No: 110 of 1912, No, 214 of 1909, confirming the 
from the decision of Ruttonji decree passed by M. J. Yajnik, 
Mancherji, Small Cause Court Judge Subordinate Judge at Umreth, in 
with Appellate Powers, in Appeal Civil Suit No, 491 of 1907. 
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Where a demand is made by the executor claiming title under. an 
unrevoked probate, a debtor to the estate has no answer, unless possibly 
he is sued in a Court having jurisdiction to revoke the probate, 

SUIT to recover possession of a field. 

The field in dispute belonged originally to one Jijibhai, who 
had demised it to Ranchhodia (defendant No. 1) on the roth 
May 1901. 

Jijibhai made a will on the 13th July 1902 and died on ite 
25th idem. The will was enclosed ina registered cover and 
posted from Anand to the Collector and District Registrar of 
Kaira. The Collector sent the will for enquiry to the Mamlat- 
dar at Anand. The Mamlatdar made the enquiry and reported 
on the 15th September 1902 that the will was not genuine. 

Kishorebhai (plaintiff}, who was one of the executors under 
the will, applied to the District Court at Ahmedabad for probate 


_ of the will. Jivabhai (defendant No.-2), who was a cousin of 


the deceased, opposed the.grant on the ground that the will 
was a forged document. Subsequently, however, Jivabhai 
withdrew his opposition, and, the Court granted the probate 
to the plaintiff on the rrth August 1904. ` 
On the 2nd March 1905, Jivabhai applied to the District / 

Court for revocation of the probate. He alleged that he was ` 
prepared to prove in the former pr bate proceedings that the 
will was a forgery. But the plaintiff bought him off at the 
last moment. The arrangement then \errived at between the 
parties was that Jivabai was not to cross-examine the plaintiff's 
witnesses or to call any evidence, and thus No facilitate grant 
of probate to the plaintiff.. The plaintiff agreed to restore the 
testator’s property to Jivabhai or to. pay him its equivalent in 
cash, on grant of probate. The plaintiff, however, failed carry 
out his part of the arrangement, and thus committed a fraud 







on the one hand upon the Court, and on the other on Jivabhai.} ~ 


The District Court rejected the petition on the 26th October ' 
1906, on the ground that Jivabhai had not come before the ` 
Court with clean hands and could not be permitted to take 
advantage of the fraud which he admittedly committed before 
the Court in collusion with the plaintiff. 

The plaintiff filed the present suit, in the Court of the Sub- 
ordinate Judge at Umreth, on the 25th September 1907, to 
recover possession of a field, belonging to the testator, from 
the defendants. The defendant No. 1 contended that he had 
rented it from the testator on the roth May 1901, that the 
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testator had asked him to pay therent to Jivabhai, that the A. 0. J. 
will was a forgery and that the probate was fraudulently  joy4 


‘obtained. * es 
The defendant No. 2 also contested the genuineness of the Kisnorsnar 
will and the validity of the probate. V. 
RANCHODIA 


The lower Courts held tkat they had jurisdiction to go 
behind the probate on the ground of fraud, that the will was a 
forged one and the plaintiff obtained its probate by means of 
fraud and collusion and that the plaintiff could not be 
permitted to take advantage of his own fraud. They dismissed 
the plaintiff’s suit. 

‘The plaintiff appealed. 


Jayakar, with B. F. Dastur, for the appellant.—The probate 
of the will granted to the appellant (executor) is, under s. 59 
of the Probate and Administration Act, conclusive as to his 

` representative title against the respondents. 

Defendant No. 2 was a party’to the probate proceedings. 
His application to the District Court, under s. 50 for revocation 
of the grant of probate on the grounds that the will wasa 
forgery and that probate had/been obtained by fraud practised 
on the Court and on him, was rejected. The judgment of the 
probate Court operates ases judicata. It isa judgment inrem: 
see s. 41 of the Evidenc Act ; Ahmedbhoy Hubibhoy v. Vullee 
bhoy Cassumbhoy (1)¥’Taylor on Evidence, Vol. II, para 1713. 

Subordinate Judge had no jurisdiction to 







hough the language of the section is very wide, a person 
(who is a party to the fraud cannot avail himself of s. 44 and 
- lead evidence to prove that the previous judgment of the 
Probate Court was obtained by fraud: Venkatramanna v. 
Viramma (2); Chenvirappa v. Puttappa(s); Rangammal v. 
Venkatachari(4); Meadows and wfie v. Duchess of Kingston(S). 


[Scott C. J. referred to Birch v. Birch (©).] 
The case of Birch v. Birch does not apply, because there 
one of the parties, 7, e, the plaintiff was innocent. In the 





“(Gy (1882) L. L. R. 6 Bom. 703. * (4) (2895) I. L. B. 18 Mad. 378, 
(2) (2886) I, L. R. 10 Mad. 17. (5) (2775) 2 Amb. 756, 762 (n). 
(3) (1887) I, L. R. 11 Bom, 708. (6) [2902] P. 180, ` 
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A, C. J. present case both the parties ( plaintiff and defendant 2 ) were 
1914 Parties to the fraud. 
_ Defendant 1, the tenant, cannot raise the defence that the 
Kisyorswar will was a forgery. Section 59 of the Probate Act gives an 
l v. indemnity to a debtor paying a debt to the executors. 
Sananonta [Scorr C. J. referred to Bhugwan Dass Marwari v. Nund 
Lall Sein (2). 


V.J. Patel, with M. K. Mehta, for the respondents.—I 
submit that under s. 44 of the Evidence Act, defendant 2, 
although a party to the probate proceedings, can shew that the 
judgment of the District Court, granting probate, was obtained 
by fraud. The words are: ‘any party to a suit.’ The language 

` of the section is general. No exception is made in the case of 
a person, party toa fraud. I rely on the following cases; 
Barkat-un-nissa v. Fazi Hag); Shama Charn Kundu v. 
Khettromoni Dasi (3), Rajib Panda v. Lakhan Sendh Maha. 
patra(+). The observations of Latham J. in Ahmedbhoy Hubibhoy 
v. Vulleebhoy Cassumbhoy (5) ate obiter dicta. The jurisdiction 
of the ordinary civil Court to determine the question of fraud 
is not taken away : see the observations of Lord Brougham in 
Shedden v. Patrick (6). “ Where a judgment has been obtained 
by fraud, and more especially by the collusion of both 
*parties—such judgment, although confirmed by the House 
of Lords, may, even in an inferior tribinal, be treated asa 
nullity.” 

In the proceeding on the application by \defendant 2 for 
revocation of probate, the District Judge, with 
the merits, dismissed the application on the ground that 






was no decision on the merits and so the judgment does 
operate as res judicata. 

Defendant 2 does not want to take advantage of his own 
fraud. He defends his title by shewing plaintiff’s fraud. The 
plaintiff should not be allowed to take advantage of his own 
fraud. 

Defendant No. 1, the tenant, is a stranger. He was not a ( 
party to the probate proceedings. He can plead that probate 
was obtained by fraud and collusion. He does not claim unde 
defendant 2. 


(1) (1885) I. L. R. 12 Cal. 173. (4) (1899) I. L. R. 27 Cal. 11. 
(2) (1904) I. L. R. 26 All, 272. (5) (1882) I; L. R. 6 Bom, 703. 
(3) (1899) I. L. Re 27 Cal. 521, (6) (1854) 1 Mac. 535, 619. 


VOL. XVI] THE BOMBAY LAW REPORTER. 463 


Jayakar, in reply, cited: Varadarajulu Naidu v. Srinivasulu A. ©. J. 
Naidu \); Monmohini Guha v. Banga Chandra Das (2); 1914 
In re Pitamber Girdhar (3); De Metton v. De Mellon (4); na 


Field on Evidence, p. 188. KIsHORBHAI 
: v 


ScorTT C. J.-This suit was instituted by Kishorbhai Revadas, Rancuopra 
the executor who had obtained probate of the will of Jijibhai = 
Kasandas, to recover from the first defendant Rs. 144 as rent 
of certain fields occupied by him as yearly tenant, and posses- 
sion of those fields. 
~: The defence of the first defendant was that the deceased 
Jijibhai had asked him to pay the rent to his nephew Jivabhai, 
who was the second defendant in the case, and the second 
defendant Jivabhai contended that the deceased made no will, 
and that the will proved was fabrication. P 

The second defendant prior to the inStitution of this suit on 
the znd of March 1905 made gn application to the District 
Court for revocation of the probate granted to the plaintiff upon 
the ground that the will was, forgery, and that he (the second 
defendant) had’ been prefared. to prove it in the probate 
proceedings, but at the lagt moment the plaintiff had bought 
him off, and that a myitual arrangement had been effected 
whereby the second Alefendant agreed not to cross-examine* 
the plaintiffs witneges and to call evidence, and thus facilitated 
the grant of probafe to the plaintiff who would otherwise have 
been prosecuted/for forgery on the strength of the Mamlatdar’s 
report, and ip/Consideration of the withdrawal of his opposition 
the plaintiff agreed to restore the property of the deceased to 
him (the second defendant), or to pay the equivalent in cash 

iveCtly the probate had been granted, but after the order had 

7 been passed the plaintiff declined to carry out his part of the 
` arrangement and thus committed a fraud on the one hand upon 
the Court, and on the other on him (the 2nd.defendant), and 
that, therefore, the probate should be revoked. The application 
for revocation was disposed of by the District Court on the 
ground that the second defendant on his own showing was a 
party to a fraud upon the Court, that he had not come with 
‘clean hands, and was not therefore entitled to the relief sought. 

The first defendant, as I have stated, claims to be entitled 
to pay rent for the property to the second defendant. He, 









(1) (1897) I. L, R. 20 Mad, 333, 338. (3) (1881) I. L. R. 5 Bom. 688, 
(2) (1903) I. L. R. 31 Cal, 357. . (4) (1810) 2 Camp. 420, 
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A. ©. J, therefore, claims under him since the death of the testator. 

1914 The second defendant in this suit has taken advantage of the 

—~ first defendant claiming under him to put forward the same 

eo, grounds as he put forward in the application for revocation, 

and the Subordinate Judge who tried the case in the first 

instance, and the Subordinate Judge, with appellate powers, 

Scott C. t0.. who tried the case in appeal, having gone into the questions 

of fraud, which the District Court declined to entertain upon 

the revocation application, have found that the will was a 

forgery, and that the probate granted by the District Court is 

of no availto enable the plaintiff to recover from the first 
defendant the property ofthe deceased. 

This investigation was permitted in the lower Courts upon 
the strength of s. 44 of the Evidence Act which states that: 
“ Any party to a suit or other proceeding may show that any 
judgment, order, or “décree,which is relevant under ss. 40, 41, 
or 42, and which has been proved by the adverse party, was 
delivered by a Court not competent to deliver it, or was 
obtained by fraud or collusion. 

Now the party who seeks to prove the fraud and collusion vitiat- 
ing the decree of the Probate Cour under which probate was 
granted to the plaintiff, is the second defendant, and the second 
e defendant has already raised that questign in the only Court 
which was competent to decide it, namely}, the District Court, 
for the Subordinate Judges who tried the present case have no 
_ jurisdiction in probate matters, and the Cowrt competent to 
decide it dismissed the application, for the reasgns which I 
have already stated. It was an application in the mature of a 
suit, as all contested probate proceedings are, and the i 
could have been appealed from by the second defendant, 
if the learned District Judge was held to be wrong in rejecting 
the application upon the grounds upon which he had rejected 
it, the result would have been that those allegations of fraud 
would have been investigated by a Court competent to give 
effect to its findings. The second defendant, therefore, is, we 
think, barred by the decision of the District Court in the 
revocation matter from raising again the same question in the 
Court of the Subordinate Judge. 

Asregards the first defendant, he does not raise these questions 
by his pleading, although he has made common-cause with the 
second defendant in his defence. As regards him, it is not 
disputed that he is in possession of property forming part of the 
deceased, and the plaintiff seeks to recover possession of that 


in oni 
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property for the estate as its representative, The defendant A. O. J. 
does not dispute that he is liable to pay rent for his occupation 1914 
at a rate which is not exceeded in the demand in this suit. w~ 
Now, where the demand is made by the executor claiming Kismorsmar 
title under an unrevoked probate, a debtor to the estate has Rui 
no answer, unless possibly he is sued in a Court having “" 
jurisdiction to revoke the probate. What would have been Scott C., 
` the result of this common defence if it had been put forwardin ~ 
the District Court is a question which is not free from difficulty 
and which we. have not to decide in the present case. But we 
think it is clear that in the Subordinate Judge’s Court, which 
has no jurisdiction to deal with ‘the question of probate, the 
title of the plaintiff was conclusively proved by the production 
“of the probate, and it was no valid defence on the part of the 
first defendant to join in the allegation of the second defendant 
that the will was a forgery, and/that the probate had been 
obtained by fraud and sception/ 
Section 59 of the Probate Act says that “ probate shall be 
conclusive as to the representative title against all debtors of 
the deceased, and all sae holding property which belongs 
to him, and shall afford fu}j indemnity to all debtors paying 
their debts, and all persohs delivering up such property to the 
person.to whom such/probate or letters of administration shall e 
have been granted.” /Therefore, the first defendant in complying 
with the demang of the plaintiff would have been fully 


indemnified as against all persons entitled to share in the 
estate of the Aeceased. 







ish cases afford illustrations of the rule stated in s, 
e Probate Act. Allen v. Dundes (1) decides that: 
“ payment of money to an executor who has obtained probate 
a forged will, is a discharge to the debtor of the intestate, 
notwithstanding the probate be afterwards declared null, and 
administration be granted to the intestate’s next of kin. A 
probate, as long as it remains unrepealed, cannot be impeached 
in the temporal Courts,” 

In Attorney General v. Partington (2) Mr. Justice Willes 
says:— it is only necessary to bear in mind the nature 
of such a grant as the act ofa Court of sole jurisdiction 
pronouncing as to personal property to the exclusion of all 
other Courts,...upon the question of testacy and intestacy, and 
upon the right to receive and distribute the effects of the 


(1) (1789) 3 T, R. 125. (2) (1864) 3 H. & C. 192, 204, 
B 69 ` 
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deceased in the event of intestacy, whether total or partial. 
Without the constat of such a Court no other Court can take 
notice of the rights of representations to personal property ; 
and when such Court has by the grant of probate or letters of 
administration established the right, no other Court can permit 
it to be gainsayed.”’ The last words of that quotation seem 
to us to be applicable to the case of a grant of probate by the 
District Court, which it is attempted to challenge in the Court 
of a Subordinate Judge. In Zn ve Ivory (1) letters of adminis- 
tration of the-estate of an intestate were granted ex-parte to 
the defendant, as ‘his natural and lawful brother of the half 
blood.” The plaintiff, who was an „uncle of the intestate, 
then commenced an action in the Chancery Division for the 
administration of the estate, alleging that the defendant was 
illegitimate, and that he himself was next of kin; and moved 
fora receiver and an ‘injunction. It was held by Lush J. 
“ that the application must: hẹ refused, for that as long as-the 
letters of administration remamed in force they were conclu- 
sive evidence that the defendant was one of the next of kin, 
and that the plaintiff’s proper «gourse of procedure was to 
apply in the Probate Division to haye them recalled.” 
Whether a debtor of the deceasd and one who holds 
property admittedly forming part of tke estate wouldshave 
any locus standi in applying to the \District Court for 
revocation of the probate-we need not decid& As regards the 
second defendant, although he had a locus sttxdi to make an 
application, his right is now at an end by reason of Khe unsuccess- 
ful result of his application for revocation. That 









delivering over the property to the plaintiff, and it isa pif 
that under the circumstances he should have thought fit to 
make common-cause with the second defendant. 

We reverse the decree of the lower Court and pass a decree 
for the sum claimed, and for possession of the property in suit 
against the first defendant, with costs throughout payable by 
both defendants. 

Decree reversed. 


mel ‘(@) (1898) 10 0h. D.da 
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ORIGINAL CIVIL. 


Before Mr. Justice Beaman, 


HIRJI KHETSEY & Co. 





v. 1914 
B. B. & C. I. Ry. Co. 


March 18: 
Negligence—Railway company—Loss of goods by jire—Liability of the railway ` . 
company——Liability of bailee—Indian Contract Act (LX of 1872), Secs, 151, 
152, 


When a person has entrusted goods to a railway company for carriage, 
and these goods are lost, damaged or destroyed, while in the possession 
and under the control of the railway, the fact of the loss, damage or 
destruction is enough to cast upon the company the burden of proving 
that that loss was not due to any negligence on its part. The standard of 
negligence is given in ss, 151 and 152 of the Indian Contract Act, but no 
general rule universally applicable ¢gan~be laid down as a rule of law 
defining the amount and quality of the proof in every case which will 
discharge the railway company’s gnus. 

A railway company, when sued’ for loss of goods entrusted to it for 
carriage, may exonerate itself by proof of general care, in dealing with 
large quantities of similar ggdds and proving that that amount of care 
is usually sufficient to prevent loss, damage or destruction. 

Lakhichand/v, G. I. P. Railway, (1) followed. 


A decree, however Ought not to be given against a railway company 
sued as bailee for \éss, damage or destruction of goods bailed to it, the 
moment it admits that it is unable to assign the vera causa of the loss, 

A railway gompany is as bailee primarily liable for the logs by 
fire of goods ntrusted to it for conveyance ; but it may exonerate itself 
intwo w It may, while ignorant of the cause of the fire, show, if 
at that could not possibly be attributable to itself, that, in other 
„it was altogether external and beyond the company’s control, 
4, ‘condly, the bailee while ignorant of the vera causa might point to the 

fact that he had taken such precautions against risk and dealt with the 

goods entrusted to him with such care, that whatever the cause might 
be and although attributable to his own act, yet it must be presumed 

. to have been of such an uncommon, or of such an unpreventable, kind 
that he ought not to be held responsible for it. 







SUIT to recover damages. 

The plaintiffs consigned at Ujjain two lots of cotton consist- 
ing of 135 and 100 pressed bales for carriage by the defendant- 
company to Bombay. The goods were consigned on the 15th 
April 1912, The consignment left Ujjain by a goods train; 
but whilst the train was detained at Bangrode on the way for 


G#0. 0. J, Suit No, 963 of  (1)(1911)14 Bom. L, R, 165, I. L. R. 37 
3932, | Bom, 1, l 
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railway purposes, the truck in which the bales were put was 
found to be on fire early in the morning of the 17th April. The 
fire, when discovered, had already attained considerable hold. 
The cause of the fire was not ascertained. One hundred and 
seventy-three bales of the plaintiffs were consumed in the fire. 
When the plaintiffs went to take delivery of the consignment 
at Bombay, the defendant-company offered them only 62 
bales. 

The plaintiffs filed the present suit to recover from the 
defendant-company the sum of Rs, 23,607-14-10, being the 
value of the cotton bales destroyed by fire. 

The defendants admitted loss of the bales by fire, but denied 
“that the said fire or the destruction of the said 122 and 51 ` 
bales or of any of them was due to any negligence of the 
defendants or their servants or to any cause for which the 
defendants are responsible; -and that as soon as the said fire 
was discovered, all possible steps were taken to extinguish it 
and to save the said 122 and §1 bales.” The defendant-com- 
pany further contended “ that ih their carriage and custody 
of the said 122 and 51 bales they\acted throughout with all 
the care and took all precautions incumbent upon them as 
bailees.” 

Inverarity, with Raikes and Captain, 


Binning, with Strangman (Advocate Gen¥val) and Jardine, 
for defendants. 








y plaintiffs. 


sre is little, 
received 


oy ance 
a. 


BEAMAN J.—The material facts about which t 
if any, dispute are that the defendant-Company 
from the plaintiffs 186 bales of full pressed cotton for con 
from Ujjain to Colaba. The goods were to be carried at 
wayrisk. They appear to have been loaded ona bogie open 
truck forty-five feet long by nine feet wide, inside measure- 
ments, between the 14th and 16th April at Ujjain. During 
that time, though there is no specific evidence on the point, it 
may be taken for granted that a considerable number of trains 
passed. Three lines converge on Ujjain, the defendant 
Company’s lines, the G.I. P. Ry. and the R. M. Ry. But the 
general control of the station is in the hands of the defendant- 
Company. The waggon No. 13024 duly loaded with these 186 
bales was finally despatched from Ujjain between 5 and 6 P.M. 
of the 16th April, being the 42nd waggon on the 62 up train, 
which consisted of 59 waggons and the guard’s van, The 
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contention of the defendant-company is that the waggon was O. ©. J. 
properly and carefully loaded at Ujjain, thatnoneof the coolies 944 
-employed in loading it smoked in its vicinity, that there were ~~ 
notices prohibiting smoking, in English and Vernacular, that Hirst 
the waggon itself was examined and found not to be in any way Kuarszy 
defective, that the load was properly sheeted with three fire p, T & 
and waterandrat proof sheets, the measurements of which are C. I, Ry. 
twenty-five by seventeen-and-a-half, and that the sheeting was Praman 
rapped and sealed and that all these precautions were verified — ° 
morethan once by the clerk in charge of that business at Ujjain. 
The train started, and, like nearly every other train running 
that night on tbis section of the line, was considerably behind 
time. The traffic was greatly congested, and there was great lack 
of water between Bangrodeand Rutlam. Ata station called 
Nagda the 72 up was stopped and a down mixed brought up 
alongside it. The engine of that train must have been close to 
the 62 up, though the aries in this case is that it was at 
some distance from waggon i: 3024. That engine went to water, 
that is to say must, before/the trains parted, have passed some 
part of 72 up at least thr¢e times, and at very close range. No 
fire was, however, detected, and the 72 up proceeded to 
Bangrode which it reached between 11 and 12 P. M. on the 16th, 
Here, owing to the’congestion of the traffic, it received orderse 
from- Rutlam, nøt to proceed. The engine was needed to 
carry off the tyAffic which had accumulated in Rutlam; and the 
. Bangrode stfation officials were ordered to stable this great 
train, congisting of 59 loaded waggons at Bangrode. We may 
assume Ahat if the waggons were loaded with merchandise 
xing even only a quarter of the value of that packed in 
ggon 13024 the total value of this load would have been very 
considerable. I mention this in connection with one of many 
arguments which may have to be noticed later, namely that it 
would be unreasonable to expect the defendant-company to 
maintain any fire quenching apparatus at a small inconsiderable 
station like Bangrode, the average daily takings of which were 
from rupees five to ten a day. Bangrode is a small station, but it 
is clear that it is used as a supplementary stabling station to 
Rutlam, when the accomodation of the latter is exhausted, and 
therefore may, at any time, be required to shelter goods of 
great value. On receipt of these orders the 72 up was broken 
into two parts, one part consisting of fifteen waggons being stabl- 
ed in the dead end siding, the other consisting of the remaindey 
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Of the train being stabled in the refuge siding. The shunting 

operations occupied from half to three quarters of an 
hour, and during that time no signs of fire were noticed. It will. 
be noted that as soon as the first fifteen waggons had been sub- 
tracted from the train, the engine, ifit had completed the 
shunting from the rear, would have been the guard’s van and 
seventeen waggons off the burnt truck, and if from the other 
end 27 waggons off it. In neither case would it have been 
within a distance which, in the opinion of the heads of the 
defendant-railway, is dangerous. But presumably in the course 
of the shunting it must have passed the burnt waggon more 
than once, at fairly close range. When the whole 72 up was 
thus stabled at Bangrode the. engine drew off and waited on 
the main line at some distance, say roughly 100 yards, from the 
burnt waggon, with steam up, waiting for permission to pro- 
ceed to Rutlam. It appears-tq have stood so for about an hour 
and a half in all before it got line-clear and went off with the 
engine driver and guard. That was about 1-30 on the morn- 


ing of the 17th. The actual hours, and minutes are of no im- 
es approximately. The 


during the night and 


superintended the shunting, but neithéx he nor anyone else 
detected any fire. Considering where thà engine stood, and 
“how long it stood there, and considering that the driver, fire- 
man and guard at any rate were probably awgke, it is in the 
highest degree improbable that the fire which \subsequently 
broke out and consumed all these bales but thirteen\could have 
made much headway at that time, or been visible ffgm with- 
out the waggon. The 63 down train from Rutlam 
Bangrode about two hours late, say at 3-30 A.M., on the rxth; 
and the driver of that train’. saw smoke rising from waggo 
13024 at a distance of about quarter of a mile from ‘the station. 
It was a dark night, no moon, and I doubt whether it is possi- 
ble to see smoke in such circumstances, unless it is slightly 







_ incandescent, and shows a certain amount of glare or light as 


well as mere smoke. But the engine-driver declares that he 
did not see any flame or light, only smoke. There is a conflict 
of evidence, (dnd a great deal too much has been made of it) 
whether the fire was first seen by the pointsman sent to pre- 
pare the points for the incoming 63 down or by the driver of 
that train, and who first reported it to the Deputy Station 
Master. In my opinion it makes not the slightest difference 


who first saw and who first reported the fact that the waggon 


VOL.: XVI.] THE BOMBAY LAW REPORTER. 4yi 


was on fire, for it is common ground, and thatisall thatis 0O. 0. J. 
important that the fire was first seen and reported when this 1914 
63 down was entering Bangrode at about 3-30 A.M. The engine — 
of the 63 down wasat once utilized to isolate the burning Hirr 
waggon, while all available hands were summoned to help in K#stsey 
putting out the fire. Unfortunately the only fire quenching a & 
appliances available at Bangrode were six hand-buckets anda (G.]. Ry. 
watering can. There is a well with a rope, but the water was Aai 
very low and it is obvious that little could be done with such ~" a= ` 
means to cope with such a fire as had now developed in this wag- 

gon load of cotton. While the waggon was being isolated it ap- 

pears that three or four men got on the top and managed to 

dislodge 25 or 26 bales, with their hands and crowbars. Some of 

these were already on fire. But as the flames rose, the men 

could no longer stay on the waggon, and these attempts at sal- 

vage had to be abandoned. But if it be true that these men 

were able not only to mount the waggon put actually to work 

on it for some time (and something of the kind must certainly 

have been done) it follows’ that the fire could not at that time 

have seized the whole length of the waggon and probably was 
confined, as alleged by-the defendent-company’s witnesses, on 

the point to centre portion. There is some ambiguity 

i witnesses, or some of them, probablye 

e middle” of the waggon, not the 

middle portiov/of the surface, but the centre of the land. 

The latter statement could hardly be correct if the com- 
meting” r evidence as to the complete and effective 








sheeting’ of the waggon be true. For it would then have 
been impossible to see into the centre of the waggon at 
Bic and no fire would have been visible until the flames 
ad burst through the sheeting. Nor is it probable that this 
would first have occurred at the side, although I suppose it 
is possible that it might have done. On the question of sheet: 
ing the defendant-company contends that this waggon was 
sheeted with three sheets, while the plaintiffs’ case is that it 
was only sheeted with two, The third sheet is not traceable. 
The sheeting*record book of Ujjain has disappeared. In fact 
it does not appear to have been kept during the first half of 
April as the local staff was overworked and unable to fill in 
all the required records. The evidence, so far as Ujjain is 
concerned, upon this point is purely general. None of the 
witnesses can pretend to have any definite recollection of this 
particular waggon, or how it was loaded, or sheeted or sealed. 
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All that that part of the evidence amounts to is that the 
usual practice is to load sheet and seal in a particular way, 
and that no waggon loaded, as this waggon was, would have 
been allowed to proceed had it not been so loaded, sheeted 
and sealed. That is of course merely begging the question, 
and all such evidence appears to me to be quite valueless and 
negligible. But at Bangrode we have the evidence of the 
staff to the effect that the waggon had three sheets on it, of 
which the middle sheet was totally consumed, not a rag or 
vestige of it remaining. Considering that neither of the other 
two were much burnt that appears to me almost incredible. 
Of course there are different ways of spreading three sheets 
of these dimensions over a waggon fourty-five by nine, and 


. loaded to a height of say five feet. But Mr. Pechey’s evidence 


suggested that the third sheet would be used under the other 
two, and there is other evidence in the case to the same effect, 
namely, that underneath sheets are first put over the goods 
and then sheets over these again.. Now if that had been the 
method of loading here, I mean ifthe third sheet had been 
put over the central twenty-five feet\of the waggon, dropping 
down say four feet over each side, and then the other two 
sheets had been placed over it so as tà overlap say ten feet 
„On either side leaving a drop for each of\five feet over each 
“end of the waggon (and that seems the natural way ‘to employ 
three sheets of these dimensions upon a tõed placed in a 
waggon of the dimensions of 13024), then it is\obvious that 
that central sheet could not possibly have been\so utterly 





Mr. Pechey’s ideas of efficient sheeting in supposing that tw 
sheets would have fulfilled all the requirements of such efficient 
sheeting. Two sheets twenty-five feet long by seventeen and 
a-half would of course have covered the waggon from 
end to end with a drop of two and a half feet at each end and 
about four feet over the sides, thus having three feet of cotton 
bales exposed at each end and about one foot at the sides. 
Mr. Pechey says that he is not much concerned with the sides 
of such loads, as the chief care of the Company is to protect 
the surface. But recollecting the manner in which engines 
come close alongside goods waggons, as one train passes 
another at a station, I confess I donot see why there is greater 
risk of conflagration on the surface than at the sides from 
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sparks. But as I shall show later I do not think that this 
point is really important enough to deserve a twentieth part 
of the time and labour that has been spent over it during the 
trial. The fire having been discovered at 3-30 A.M. it appears that 
the Deputy Station Master at once awoke the Station Master 
of Bangrode, and, as Ihave said, everything that could be done 
was done to extinguish the fire. Somewhere between fout 
and five a telephone message was sent to Rutlam for help, 
and this was received by the Station Master himself who 
happened to have come on to the station premises a good deal 
before his usual hours of duty. The Bangrode staff wanted more 
water; but Rutlam had no water to spare. There is a water 
train of eighteen tanks which runs sometimes once sometimes 
twice a day out of Rutlam toa small watering station called 
Ghatla to just half way between Rutlam and Bangrode, that is 


to say, three miles from either, and brings back its tanks filled l 


tọ supply the water needs of Butlam. Rutlam is an engine 
changing station, and of course’if its water supply runs out, 
traffic is at a standstill. Jcannot in this sketch of the facts 
go into all the consideratigns pro and con which weighed with 
the Rutlam authorities, or/have been suggested in argument 
as being such as ought/to have weighed with them, on the 
subject of sending the 
message was receive, to Ghatla to fill and go straight on to 
is been done, had it been feasible, and the 
staff at Rutlay/ are unanimous in saying that in all the 






got to Byxerode by about 6-30 A. M. And as far as Ican see 
havinggot there it would have been quite useless. An immense 
__ agsount of time has been spent by the plaintiffs over this point 
uf the water train, probably as a consequence of the result of 
Lakhichand’s case. But the short answer to all this argument 
is that supposing there had been no difficulties in the way 
of despatching the . water train, and supposing it had been 
despatched and ranged-up alongside (or as near as it could then 
get) to the burning waggon, what would have been the use? 
By 6-30 the flames must have been at their height: probably 
no one could have got within fifteen feet of the waggon (vide 
Storrer’s evidence as to the-state of affairs when he reached 
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Bangrode, say a couple of hours later) and with tanks and tanks `’ 


of water available no impression, as far as I can see, could have 


been made on the fire by tossing buckets of water atit from ą 
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distance of fifteen feet. What was needed, what alone would 
have been serviceable, was not only water in abundance but a 
hose and pressure pump as well, and there was no available hose 
or pressure pump at Rutlam, or at any place nearer than 
Godhra, 115 miles away. I may have to discuss this part of the 
case in a little more detail later, though I have long ago felt 
convinced. that it really has little or no materiality if it can 
even be said to be relevant. For the present itis enough to 


Beaman J, say that the Station Master of Rutlam did not send the water 


<a 


train but ordered the Bangrode Station Master to take the 
drinking water tank off the up train which would reach 
Bangrode about Io or Ir A.M. In the meantime the Kotah 
special had proceeded from Rutlam and found the waggon 
blazing at Bangrode. That would have been between 6 and 7 
A.M. The engine driver gave all the water he could spare from 
his tender, but this was useless, so he took. his train on. 
Then followed the 17 down-mixed, with Mr. Storrer on it. 
No mention appears to have beetymade of the fire at Bangrode 
to anyone on either of these trains, except the guard of the 
latter, who says (in opposition to all‘the rest of the evidence 
on this point) that it was common knQwledge at Rutlam before 
his train left. When the 17 down got ty Bangrode between 8 
eand g A. M. the engine was taken as cldge as it could get to 





al “ to all concerned ” and the other, sent later, a specia 
gram to the Station Master at Rutlam for more water. The “a 
concerned telegram” certainly suggests that the fire had done its 
work completely and that there wasno hope of saving anything, 
But the other telegram asks for more water, and this appears 
to have reached the Station Master shortly after8 a.m. He 
thought the best thing to be done, indeed the only thing 
to be done, in the circumstances was to order the Station 
Master at Bangrode to arrest the drinking water tank which 
would shortly come to his station; and this was duly done 
about 10 or 11 A.M. But when its whole contents had, like 
the spare water of three previous engine tenders, been thrown 
at the waggon out of the six hand buckets and watering can, 
naturally without the, least effect, the staff at Bangrode gave 
the fire up as hopeless, and left the waggon to burn itself out, 
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This it did in about two days from the commencement ofthe 0. 0. J. 
fire. Of the 26 bales which had been flung from the topof 1914 
the waggon when the fire was first discovered 13 appearto —~ 
have been saved ; the remaining 13 which were left lying about Hirr 
alréady on fire were burnt and utterly destroyed. As to that Kuztsey 
the position of the Company might be different had its liabir p E & 
lity to be determined solely with reference to the mannerin (, I. Ry. 
which it discharged its obligations not only in the way of | — 
taking precautions against risks, but in dealing with the situa- piace 
tion when in spite cf those precautions the risks had actually 
occurred. For it is hard to see how had any attention been paid 
to these smouldering bales lying on the ground, a few buckets 
of water thrown over them at once would not have finally 
put them out, and saved them, subject of course to whatever 
damage they might have suffered before being dislodged from 
the waggon top. os 
Those being in out-line the principal facts, what are the legal 
rights and liabilities of the parties? I do not see that ss. 72 and 
76 of Act IX of 1890 puta railway company sued in respect _ 
of goods entrusted to it for carriage in a better position than 
a common cartier under the old Carriers Act. Nor do I think 
it necessary to go minutely into any change which the Act 
of 1890 may have mağe in the liability of railway companies, = 
when sued as baileeg, as compared with their liabilities before 
the passing of thag Act. For, as it stands, the law appears to 
be clear. Whezf anyone has entrusted goods to a railway 
company forarriage, and those goods are lost, damaged or 
destroyed while in the possession and under the control of the 
taiWay, the fact of the loss, damage or destruction is enough 





6 cast upon the company the burden of proving that that losg 
was not due to any negligence on its part. The standard of 
negligence is given in ss. 151 and 152 of the Contract Act but no 
general rule universally applicable can, I think, be laid down 
as a rule of law defining the amount and quality of the proof 
in every case which will discharge the railway company’s 

- onus. It cannot be a rule of law, though speaking generally, 
I think it isa very sound rule of right reason, subject to all 
proper exceptions in special cases, that where the fact of loss, 
damage or destruction is proved, and the railway company 
cannot prove the cause of this loss etc., it cannot logically 
prove that it is not in law itself responsible for that unascer- 
tained cause. While ‘on the one handitis fair argument 
to say that a bailee who has goods in his sole possession and 


- 
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O. C. J. under his sole control and loses or allows them to be damaged 
1914 OF destroyed must show, first, how the loss or damage was 
œ~ occasioned before he can be heard to say that it is not 
Hig due to his own negligence, it is going too far in the other direc- 

“Kuarszy tion to maintain that it is a universal rule of law in such cases 
a that where the bailee is unable to assign ‘the true cause 
- B: B. & z ; 2 i . 

C,I.Ry, Ofthe loss or destruction he must in every case be liable for 
—— _ the value of the goods to the bailor. In every case it is 

Beaman J. open to the bailee to satisfy the Court, if he can, that 

although he-does not know how the goodscame to be lost, 
damaged or destroyed it certainly was not owing to any want . 
of ordinary care on his part. And this was actually done in: 
the recent case of Lakhichand v. G. I. P. Railway Company (2). 
‘There the defendant-company could assign no cause for the 
fire, but the trial Court was satisfied that whatever the cause 
might have been it was not due to the negligence of the 
‘defendant-company, and-in-this view the Court of appeal . 
‘concurred. The defendant-company:in this case has from 
the first relied, in my opinion,\much too confidently on 
Lakhichand’s case as’ establishing a rule of law that a 
defendant-company sued, as this defendant-company is sued, ` 
may exonerate itself by proof of Xeneral care, in dealing 
- with large quantities of similar oe and proving that 
that amount of care is usually suffictent to prevent loss, 
damage or destruction. On the other\hand the case is 
certainly an authority for the Proposition that a decree ought 
not to be given against a railway company suéd_as bailee for 
loss, damage or destruction of goods bailed to it, themoment 
it admits that it is unable to assign the vera causa of theygss. 
Now what is the actual position at the outset of the casi” ~ 
The defendant-company has received goods to be carried a 
-its own risk. ‘Instead of delivering them, it allows them 
while in its sole possession and under its sole control to be 
burnt. Two main questions then arise.—(1) Has the defendant- 
‘company proved that it took as much care of the goods from 
. the time they came into its possession to the time when they 
caught fire as an ordinary person would have taken of goods 
of the like quality and quantity of his own? (2). When the 
goods were found to be on fire did the defendant-company 
take as much care of them, that is to Say, did it exert 
~ itself as strenuously having regard to the means at ifs disposal 








G) (1911) L L. R, 37 Bom, 1; 14 Bom, L, R, 165, 
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andall the circumstances to put the fire outand save the goods 
as an ordinary person might have been expected to do if the 
goods had been his own? It will be noted at once that the 
second question is totally distinct from the first, and, in regard 
to the proof, has to be dealt with on a different line of reasoning 
altogether. The defendant-company might succeed, as in fact 
it did succeed in Lakhichand’s case, in exonerating itself so far 
as the origin of the fire was in question, and yet fail as it did 
in that case to exonerate itself when the question was of the 
duty it owed its bailor after the fire had been discovered. And 
that distinction is also of some importance with reference to 
Batchelor J.’s criticism of the judgment of the Privy Council in 
` the Rivers Steam Navigation Company v. Choutmull Doogar (+). 
With respect I am unable to agree wholly either with the line 
of reasoning or the conclusion reached by Batchelor J. in that 
part of his judgment. Presently I will explain more in detail 
why. Now inthis case the defendant-company comes into 
Court and professes a total ignorance of how the fire was 
caused, In effect its case is this. We always take care, as 
much care as any ordinary owner would himself take, of goods 
committed to our care for carriage. This is proved by the fact 
that while we carry eviormous quantities of cotton, just as this 
cotton was carried, jn open waggons, we rarely let it get on, 
fire. Tables have Veen put in for three years to show that the 
company has lost’very little cotton in transport by fire. There- 
fore, it is contehded, we must be exonerated in respect of this 
particular fire. Now I may at once say that that appears to 
me an entirely fallacious piece of reasoning. Doubtless a very 
similar cause was taken by the defendant-company in Lakhi- 
*Chand’s case, it proved successful. And the whole defence 
jn this case has been modelled upon the defence in Lakhi- 
chand’s case. But it can never follow as a matter of law that 
what satisfied a Judge in one case with special reference to 
the facts of that case must always satisfy every other Judge in 
dealing with cases in which the problem may be in many 
respects different, the facts either more simple or more com- 
plicated and the grounds of inference therefore always liable 
to change. As to the defendant-company’s liability for what 
“happened after the fire was discovered that must always be 
relatively simple and easy to determine compared with the 
first question, namely, was the defendant-company, in the 
absence of any known cause, liable for the origin of the fire 2 


(a) (1898) I. L. R. 26 Cal, 398: L. R, 26 I. A. 1. _ 
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O. ©. J... And it is clear that if that question be answered in the affirm- 
1914 ative the second question would lose all practical import- 
H ance. Now let me explain in a word or two why I think the 
Hm very simple reasoning upon which the defendant-company 

KasrseY mainly relies, professing to borrow it bodily from Lakki- 

B 8 chand’s case, is fallacious. Assuming that the defendant- 

O. I. Ry. Company has carried say 6,00,000 bales of full pressed cotton, 

—- _ inall respects like the full pressed cotton which was burnt in 
Beaman J. Waggon 13024, and carried them safely, with no greater per- 
centage of loss than say 250 bales out of 6,00,000, how is that 
an answer to the fact that these particular 186 bales were set 
on fire while being carried by the defendant-company? Sure- 
ly it is rather worse than no answer. For again assuming that 
exactly the same precautions were taken with these bales as 
- with all other bales, and that in the vast majority of cases the 
bales reach their destination safely, does it not follow of 
necessity that since in fact these bales were burnt, the com- 
pany must have exposed them to some extraordinary danger ? 
Upon the defendant-company’s reasoning it is certain that one 
of two things must have happened, assuming that their pro- 
positions be true. Either the ordinary precautions were not 
adopted in loading these bales, or they were exposed to ex- 
<traordinary danger. In either case if the act was the com- 
pany’s—a point I will develop ina moment—it appears to me 
to follow that on the facts thus stated and admitted, to go no 
further, there is a clear case of negligence nnd ox I can- 
not myself see how evidence, that as a rule bales àre carefully 
loaded and in consequence reach their destination safely, can 
teally have any releVance in the defendant’s favour, althoug. 
no doubt, once believed that kind of proof would acquire a 
distinct cogency against the defendant-company as making it 
certain or almost certain (in the absence of any known or 
even suggested cause external to the company and its 
servants and machinery) that these particular bales were nog 
treated wth that degree of ordinary caution all along the route 
which -has ensured the safe delivery of so many thousand 
other bales. I have read a great many cases, to which I have 
been referred, and carefully analyzed their contents, and I 
have very little doubt about what is the law in cases of thig 
kind. The company as bailee is- primarily liable for the loss 
put it may exonerate itself in two ways. It may, while 
ignorant of the cause of the fire, show, if it can, that that cause 
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could not possibly be attributable to itself, that in other words O. C. J. 
it was altogether external and beyond the company’s control, 1914 

I should always feel that there was a logical difficulty in =~ 
accepting such a demonstration in a case like that with which Hw 
Iam dealing. But in cases of loss, it might very well be Kuxrszy 
that the bailee might show that he had taken all reasonable B n & 
care of the goods and yet that some person unknown had stolen (j, I. Ry. 
them, and so they had disappeared. Here in a sense the cause 
of the loss is unascertainable and yet the bailee might 
exonerate himself. Rut that could only be by satisfying the 
Court that the cause of the loss was external to himself, and 
. beyond his control. The commonest case perhaps would be 
spontaneous combustion if that ever really happens. 

But that again is not truly a case of an unknown cause, for 
once assigned and believed it is a complete and efficient cause 
and explanation. But the unknown felonious acts of others 
(which according to high authority ought never to be assumed), 
again narrowing the ground of this particular species of defence, 
or acts of others in no sense felonious but merely careless and 
guessed at as a cause, almost exhaust the category of unassign- 
ed causation external tø the. defendant-company itself which 
would be likely to be acceptable in a Court as a sufficient 
possibility, and when Consistent with the proof of ordinary care, 7 
probability, to Be ir the bailee. Second, the bailee while 
ignorant of the veya causa might point to the fact that he had 
taken such cautions against risk, had dealt with the goods 
entrusted t him with such care, that whatever the cause might 
be and although attributable to his own act, yet it must be 
prestimed to have been of such an uncommon, or of such an 

npreventable, kind that he ought not to be held responsible 

x it. But such a defence could, I apprehend, only be logically. 
„f ever logically) established by the virtual exclusion of all 
causes of an ordinary kind attributable to the bailee or his 
servants or machinery. 

But I should think that it would be extremely hard for a 
defendant to make good such a defence, although, no doubt, it 
has beendone. Those cases must, I think, be very rare in which 
a bailee, having the sole custody and control of the goods and 
losing or destroying them without himself knowing the cause, 
would be able to satisfy a Cotirt that whatever the cause was 
it must have been attributable either to some agency exter- 
nal to his own and beyond his, control or to some thing 


Beaman J, 


emcee 


480: THE BOMBAY LAW REPORTER. [ VOL. XVI- 


O. ©. J. so unusual and unpreventable that he could not in reason have 
1914 been expected to guard against it. And that in effect is the 
= law laid down, as I understand it, in The Rivers Steam Naviga- 
Hm tion Co. v. Choutmull Doogar. ©) Lord Morris is very careful 

KUHETSEY throughout. his judgment to insist upon the need of such 

B. T & evidence as he examined on this point showing that the fire 

C. I. Ry, was caused by something or somebody external to the defen- 

Hoes dant-company and beyond its control. His reasoning on 
A" t that part of the case, which should not be confused with his 

reasoning upon the second part, namely, whether apart from 
the origin of the fire the company was liable for negligence 
in not haying detected it sooner may, I think, fairly be thus 
summarized. The defendant-company had these goods in 
their exclusive possession and control. They allowed them 
to get on fire, and. can assign no cause whatever external to 
themselves and their agents, nor can lay any solid foundation 
for the inference that the vera causa of the fire might have to 
be sought there, (his Lordship’s examination of the evidence 
does not seem to me to have gone beyond this upon that 
part of the case) therefore they are liable. In other words, 
having regard to the natural course of events and the admitted 
facts, the fire must have been caused by some act or neglect 
“ofthe defendant-company, since it undoubtedly was caused, 
since a fire is not an ordinary event to be set down as an 
usual incident of transport, and since no oné-else, so far as the 
evidence on that point goes, could reasonably be held to have 
caused it, the defendants and no one else are answerable for 
the fire, and were the cause of it. This does of course go 
very near laying down asa rule of Jaw that where the Bailee 
has the complete and sole control of the goods bailed, loss 
or destroys. them, and cannot prove the cause, the lega 
inference is irresistible that the cause is attributable 
to him and that, looking to the result, it must have been 
due to negligence. For fires are not caused except by 
negligence, though what the degree of that negligence may be 
would often depend upon all the facts being known, the true 
cause ascertainable. It would, I apprehend, have been no 
answer to the plaintiff’s case in Choutmull Doogur v. The 
Rivers Steam Navigation Co. (2), in the opinion of the Privy 
Council, had the defendant-company proved that it had carried 
thousands of loads of jute under similar conditions without 
losing a drum by fire. 
(2) (1898) I. L. R. 26 Cal, 398; Ta. R. 26 E.A, 1, (2) (1897) L, L. R, 24 Cal, 786, 
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From this brief analysis I deduce the following gene- 0.0. J. 
ral principle, that where a bailee cannot assign the cause Of 4944 
loss he may always give evidence to prove, if he can, that WY 
although unknown, the cause must have been external to him- Hrer 
self and beyond his control. Failing that, to exonerate him- Karty 
self he would have to prove that while unknown and in all ane & 
probability attributable to himself, the cause was of such a. I. Ry. 
nature that he could not have foreseen and prevented it by Soe 
taking all reasonable care and precautions. Thus, of course, it; e 
will always be open to`a bailée defendant to give evidence, 
although he has no hope of discovering the cause of the loss, 
to prove that it was beyond his control, and that he is not 
answerable for it. While such evidence would always be 
relevant and need to be examined shouid it fail of its purpose, 
the mere fact that it was relevant and examined ,would not 
materially detract from the ordinary presumption of right 
reason, that a man who has had the sole custody of goods and 

` has destroyed them without knowing how, is himself respon- 
sible for the destruction. Such, I understand, was the view of 

Pallas C. B. in Flannery v. Waterford & Limerick Railway 

Company (), a judgment in which the nice points arising in all 

cases of the kind are treated with a subtlety and thoroughness 

‘that, I think, is rarély to be found in the judgments ‘of the 

English Courts. Stich too, I think, was the opinion of Erle C. F 

in Scott v. The Uxbridge and Rickmansworth Railway Com- 

_pany (2) and the same doctrine was expressed in a sentence i 

by, Scruttoñ J.in a very recent case, Hurlstone v. London 

Electric} Railway Co. (3). 

_ What is the evidence in this case? An immense amount has 
„Been accumulated, but I may say ‘at the outset that in my 
opinion at least go per cent. of it will never be relied on, of 

even looked at, again during the much too protracted trial. 

‘I repeatedly protested but both sides appeared to be equally 

desirous of heaping up evidence, apparently with the idea of 

“making the case appear to be much more difficult and com- 

` plicated than in my opinion it really is. A common reply was 

-that days were spent over a similar point before Mr. J ustice 

Robertson or Mr. Justice. Heaton; and it looks as though the 

bar had accepted a standard pattern (and I think a very bad 
' standard pattern) for all cases of the kind. But where both 
` sides are rich, and money appears to be no more an object 

G) (2877) Ir. R. 11 C. L, 20. (a) (1918) 29 T, L. R. 524 

` | (2) (0866) 35 L: J. C, P. 298. 

B 61. 
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than time, naturally neither side likes to yield to the other in 
a plausible desire to lay every possible fact material or 
immaterial before the Court. Proof, if any were needed of the 
almost ridiculous superfoetation of evidence in this case, is 
given by the simple fact, that in their final addresses Counsel 
on both sides hardly referred to the evidence at all. Mr. 
Binning for the defendant-company occupied about an hour 
and a half dealing almost entirely with generalities, with an 
occasional digression of which the object was to defend one 
of his witnesses from what he thought unjustifiably severe 
strictures, while Mr. Inverarity took perhaps an hour longer, 
but devoted almost all that time to a discussion of the law 
and English cases illustrating his main points. 

The evidence, such as it is, breaks up naturally into three 
main divisions: (1) the evidence of the Ujjain witnesses 
intended to prove that all proper care was taken of the goods 
while loading, and that when loaded they were sheeted in the 
ordinary way, roped and sealed. That nothing was wrong 
with the waggon itself, and that therefore up to that point the 
defendant-company could not possibly be held guilty of any 
negligence ; (2) the evidence relating to the journey between 
Ujjain and Bangrode; (3) the evidence relating to Bangrode, 
«Which again was to be sub-divided into evidence relating to 
what happened before, and after the fire was discovered. The 
latter evidence includes all the Rutlam witnesses and the 
drivers, firemen, : guards, etc., as well as the passenger 
Storrer on the train which left Rutlam and reache angrode 
after the fire had been discovered. This evidence also } 
the train which brought the water tank of which use 
finally made, from Nagda. 

Now a very little thought will show that most of this 
evidence must be valueless. Indeed, in spite of the length 
at which witnesses were examined and cross-examined, hardly 
a single fact which can help the Court is really disputed, 
Thus, for example, it is of course useful to know what trains 
passed the 62 up on its way between Ujjainand Bangrode, and 
how long the foreman was in close proximity with any or all 
the latter. But such facts could have been elicited without 
dispute in five minutes from any of the defendant-company’s 
responsible servants. On the other hand the evidence is not 
explicit as to what trains passed the waggon, or at what 
distance, while it was being loaded at Ujjain. And I shall 
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presently have to point out that the want of this information 
might tell seriously (though as the facts stand I do not think 
it does) against the defendant-company. Before I demon- 
strate, as I hope to do conclusively in a little while, that I 
haye not exaggerated the worthlessness of most of the 
evidence, I will point out that the origin of the fire admits of 
only three practical possibilities : (1) that it was caused while 
the waggon was being loaded or after being loaded was wait- 
ing despatch at Ujjain; (2) on the journey between Ujjain 
and Bangrode; (3) at Bangrode between the time of its 
arrival there at about 11-44 P. M. and 3-30 A. M. It is only 
the first of these three possibilities which offers the defendant- 
company any chance of satisfying the Court that the origin 
of the fire was not due to any act of theirs. For after the 
train with this waggon, making part of it, started for Bangrode, 
it cannot be contended that if the fire was caused by any act 
at all, and not due to spontaneous combustion, that act was 
not the act of the defendant-company or some of its servants. 
My opening analysis of the true content of the main proposi- 
tions upon which this déctrine depends, as well as of the true 
content of that doctrine applied to any particular case, brings 
out clearly, I hope, the great importance of this factor in the 
reasoning. For if the act cannot possibly have been an acte 
external to the defendant-company, thgt is to say, ifit is not 
humanly speaking possible, that anyone but the defendant- 
company itsélf caused the fire, then the further fact that the 
defendant-company is not ina position to show what the act was, 
who did it, or under what conditions it was done, virtually 
‘deprives all general evidence of ordinary care taken in this, as in 
innumerable other cases of like goods in quality and quantity, 
of all probative, or at any rate logical, value. The furthest such 
‘evidence could go in such circumstances would be to open a 
possibility of the origin of the fire having been due to some 
-eause so extraordinary and unusual (the intentional felonious 
acts of any person being now entirely excluded since such are 
never to be presumed) that although in a sense the defendant’s 
own act, the defendant could not be charged with liability in 
respect of it. Virtually the only real exception to this rule, 
I think, would be a true case of spontaneous combustion, a 
cause which is as truly external to the defendant-company as 
though the waggon had been set on fire by a passing engine 
belonging to some other company, ot by a flash of lightning. 
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But in this case the defence of spontaneous combustion was 


explicitly abandoned before the trial. At the close of the case 
Mr. Binning urged that while this was so the defendant-com- 
pany never meant to say that the fire may not after all have 
been a case of spontaneous combustion; all that the defendant 
company meant was that they were not in a position to prove 
this, and did not mean to try. But I think after the corres- 
pondence which passed on the point, it would be wrong for the 
Court to entertain that cause as even a possibility. For the 
plaintiff had expressed his intention of calling expert evidence 
to convince the Court that these bales could not have set fire 
of themselves, had that defence been directly even indirectly 
persisted in. I must, therefore, deal with the evidence on the 
assumption that whatever the cause of the fire really was, it 
was not spontaneous combustion. And I may add that I do 
not believe that full pressed bales of cotton ever would ignite 
in that way. Ido not know whether a single case has ever 
been scientifically proved, by which I mean that every other 
possible and ordinary cause, such as smoking in the Vicinity, 
sparks, etc., has been rigorously excluded. There may be 
many cases, both on railway lines and in godowns, where large 
quantities of cotton have been burnt and no cause has been 
discoverable. Some of these may have\ been attributed to 
spontaneous combustion. But had all thé, facts been known, 
as they never are in such cases, a simpler and more natural 
cause would probably have been discovered. ‘For it must be 
admitted that the consensus of scientific opinion while favour- 
ing the bare possibility is strongly against the probability of 
the occurrence of spontaneous combustion in pressed cdtton. 
If such a cause is always to be regarded as extremely remote 
and unlikely, although just possible, it is hardly necessary t 
seek for it among half a dozen quite ordinary, probable, anc 
natural causes, Here, for instance, the burnt bales have been 
exposed over and over again to contact with passing sparks, 
and even if we exclude chance kindling from careless smoking 
while the bales were being loaded there are enough probable, 
not to say possible, causes of a very ordinary kind, to render 
it unreasonable to go out of our way (as some members of the 
defendant railway staff appear to have done in the early 
correspondence) to ascribe the fire to such a very exceptional 
and questionable cause as spontaneous combustion. 

It has never been suggested, I think, in this case that the 
cause of the fire may have been due to the friction of he iron 


- eet 


VOL. XVI.] THE BOMBAY LAW REPORTER. 485 


hoops round the bales. This was put forward and, I believe, Oo ©. J. 
seriously considered in the former case. But standing alone 4974 
it can hardly be regarded even as a possible cause. I am =~ 
pretty positive myself, that without some added factor, some Hmi. 
defect in the waggon bringing some of its parts while in Kuarrsgy 
motion in contact and violent contact with these hoops, no Bi & 
amount of ordinary friction in transport could suffice to generate O. I. ‘Ry. 
a fire. Were that really so it must be a matter of averagely p77 y 
frequent recurrence, and having regard to the millions of =- i 
pressed bales of cotton. which are annually carried over 
hundreds and hundreds of miles of railway without a single 
case of this kind ever having been proved to occur, I think 
I may safely disregard this conjectural cause. I have laboured 
these two points more than I should otherwise have been 
disposed to do because the whole of my reasoning must 
- ultimately depend upon a logical process of exclusion. I 
have to exclude all possible causes external to the defendant- 
` company before I bring the problem into a narrowed focus, 
within which the application of what I conceive to be not 
only the governing principles of law, but of right reasoning, 
can be easily and clearly applied. I will now turn back to 
the Ujjain evidence which was quite unnecessarily voluminous. 
I think it is entirely negligible for this main reason, 
that in the admitted facts, I do not believe that the fire 
did or could hae originated at Ujjain. It will be observed that 
from the first, and in some parts of the oral evidence 
at the trial, the defendant-company attempted to show 
that-the fire when first seen was in the middle, meaning 
the heart of the waggon. Of course,if that were so, its 
cause could not have been external ignition in transit, 
either at Nagda or at Bangrode. Some of the lowest 
or lower tiers of bales must have been set on fire at Ujjain 
while the waggon was being loaded, and the others being 
heaped upon them, and the whole load sheeted down, the fire 
must have slowly smouldered from 14th April when the 
waggon appears to have come in from Rutlam—or I should 
perhaps rather say from the moment it began to be loaded in 
Ujjain, up to 3-30 A. M. on the 17th when the flames were 
seen at Bangrode. Now books of authority certainly do say 
that cotton may smoulder almost indefinitely, once ignition 
has thus been partially started, and it is not absolutely 
impossible that sparks of some sort may have fallen upon and 
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waggon was being loaded at Ujjain. But I should think that 
ordinarily, if such a thing happened, the almost immediate 
superimposition of other bales would have a very strong 
tendency to crush outa merely smouldering spark on the 
surface of the bale below. And although if the smouldering 
cotton were stationary, it may be that the process of 
ignition is sometimes extremely slow, this must be less likely 
to be the case where smouldering cotton is being dragged 
through the open air at a fairly high rate of speed. Although 
sheeted, a waggon like this would admittedly have had a foot 
or so of the lower part of the load exposed to the air, and if 
the origin of the fire had been as suggested by the defendant- 
company something which happened at Ujjain (I mean some- 
thing beyond their own control) beginning in the lowest 
or lower and middle tiers, then it appears te me hardly - 
possible that the fire should have remained unnoticed, 
merely smouldering from say the 15th April to the early 
morning of the 17th. The fanning wind made by the 
moving train would have been just about the level where the . 
fire is, on this theory, originating, and. surely long before the 
train had completed its journey to Bangrode, the smouldering 
centres would have broken out into flame.'\That is one reason, 
though it may not be deemed conclusive, Yor dismissing the 







‘whole Ujjain evidence. For, if the fire aid go originate in 


Ujjain, it appears to me perfectly useless, and ba 
pile up evidence of careful loading at that place.\ However 
careful the loading, it was not careful enough. Either 
not careful, or the waggon was later exposed to heighten 
and unnecessary risk. Else there had been no fire. That 
should have thought self-evident. And in this connection 
will pause upon Mr. Binning’s concluding presentation of his 
case. That learned Counsel was evidently as alive as I am to 
the rather absurdly disproportionate amount of evidence he 
had laid before the Court, for no better reason that I can see 
than that this had been done before in other Courts, and was 
the approved way of conducting a railway company’s defence, 
For he virtually gave the go-by to the whole of his evidence 
resting his case on a syllogism and a very bad syllogism. He. 
said in effect that the sum of the whole matter was this, the 
kernel lying in certain statistical statements put in by Mr. . 
Pechey. The defendant-company carries’ enormous . numbers 
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of bales every year. We have shown by these tables that 
relatively very few get burnt. Therefore it follows inevi- 
tably that we take ordinary and reasonable care of all goods that 
are entrusted to us for carriage. The staring fallacy lies 
in the conclusion and the use of the word “all.” The 
true syllogism is this. We carry innumerable bales 
every year loaded with ordinary care and upon an uni- 
form principle. None of these bales get burnt. These 
(and a few rare cases. to be found in our tables are of the same 
nature) did get burnt. Therefore it is clear that either our ordinary 
usual precautions were mot taken with these bales, or that 
something very unusual happened which rendered precautions 
ordinarily sufficient, insufficient in the case of these bales. 
Now what was that? Here the defendant-company is silent, 
merely saying that we do not know, we have not the slightest 
idea. But whatever it was it was not our fault. 

But another and more cogent reason for disregarding the 
whole Ujjain evidence is that upon examination it turns out that 
none of the witnesses whọ give it really has or possibly could 
have definite recollection of this particular waggon. All they can 
say (the superior offic; ts from such records as are kept) is that 
waggons are always loaded and sheeted and sealed in a particular 
way, and that as there is nothing on record to show that there 
wasany defect in the construction of this waggon, or anything 
wrong in the way it was loaded, and as it was allowed to start 
on the evening of the 16th April, it must have been etc. ete. 
Vinayak Vaman for instance says that he examined the waggon 
three quarters of an hour before it left, but here he can_ only 
ne speaking of his general practice, just as he is when he says 
at had bales been projecting he would not have allowed the 
aggon to go. Every one acquainted with the ways of station 
staffs up country will easily rate such evidence at its true value. 
We have a photograph putin by the defendant-company of 
an ideally sheeted waggon, which makes it appear as though 
the whole load wére completely’ swathed in sheeting, and 
then we have half a dozen photos put in by the plaintiff of 
waggons belonging to the defendant-company in which the load 
appears to be bulging out and is certainly considerably exposed. 
Except as showing that the perfect ideal of loading offered to 
the Court by the defendant-company is, to say no more, some- 
times departed from, I do not attach much value to these 
pictures. Nor do they seem to be necessary, for two main rea- 
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O, C. J. sons. One is the evidence of Mr. Pechey which makes it quite 
` 914 Clear that not much concern is shown in loading waggons for the 
~~ lower part of the side of the load. This must in almost every 
Hirst case of a fully loaded open truck, if Mr. Pechey is right, be 

. KuRTEY exposed. And the next and far more decisive reason is that. 

B: 5 a the evidence of two chemical analysers in this case proves con- . 
0. I. Ry, Clusively that these very sheets, which are intended to protect 
Sana i the cotton against fire, are themselves rather more inflammable 
nee than cotton itself. If they afford any additional protection 
against ordinary sparkage at all, it must be rather on account: 

of their surface than texture. Very likely a passing spark ` 

would have less chance of finding a dangerous resting place 

upon the surface of one of these sheets, than upon the centre 

of an uncovered set of pressed bales. But not much more can 

be said in favour of the sheets as a protection against fire. If 

they are at all loose and wrinkled on the top of the bales, thus 

forming ridges, as in Captain Higham’s experiment, it appears 

that they would offer a comfortable and secure lodgment to 

a dangerous spark, and would be almost certain if then set in 

motion to break out into flame. They appear to be saturated 

with a fatty substance, the main object of their manufacture 

being apparently to make them water, and not fire,-proof. This 

~ waggon was in process of being loaded at Ujjain from the 15th 

to the evening of the 16th when it was sent off on 62 up train 

to Bangrode. All the coolies available havé-heen called-and 

unanimously declare not only that they never smoke them- 

selves, but that they don’t know what bidis and Ak as are, 

and that some of them have never even heard of smoking or 

seen anyone doing it even in the town of Ujjain. Thh 

is simply absurd and indicates.the true value of most 
the Ujjain evidence. But taking it to be true, it exclu 

_one very simple cause of the fire, assuming that the fire coul 
have been caused at all at Ujjain and yet remaine 

undiscovered till 3-30 A.M. at Bangrode. As far as Ujjain 

is concerned then we should be limited in our search for 

a cause to some spark thrown on the bales in process of 

loading by a passing engine, not belonging to or under the 

control of the defendant-company, but there is no evidence 

of anything of the kind, and although engines belonging- to 

other companies do pass through Ujjain, the general control of 

the traffic and loading there is in the hands of the defendant- 
company, and it is just as much their business to see that 
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nothing un-commonly dangerous in the management of O. 0. J. 
engines, which they permit to pass, is done, as it would be 1914 ` 
were they dealing with their own engines. Now as tothe << ~ 
sheeting of the waggon. The Ujjain staff cannot produce their aed 
sheeting record. Apparently they were all so overworked at K#®trY 
` that time, that they were unable to write up records, which: T & 
in the ordinary course they were bound to keep. And this, I ©, L. Ry. 
may observe, is worth considering in connection with the Sesann e 
evidence of such witnesses as Jamnadas and Vinayak Vaman. non 
- In such circumstances it is easy to understand that they might 
have relaxed some of their ordinary precautions, and the 
rigour. of their rules of inspection. But at any rate we have no 
evidence worth the name of how many sheets actually were 
placed over this particular load of 186 bales. The first report, 
made by a responsible officer of the company as the result of 
personal enquiries at Bangrode after the fire, suggests that the: 
staff there were of opinion that only two sheets had been 
used. Much evidence in this case has been led to prove that 
three and not two sheets were used. I do not think the point 
very material for reasons which have already been given. 
But it appears to rne more probable that only two sheets were 
used, than that the third should have been utterly 
consumed leaying not a trace behind while the remaining , 
two were but very slightly burnt. This is barely 
possible, if ‘tthe fire, when first discovered, was confined to the 
middle øf the truck, which for the purposes of this 
conjecture may be taken to have been covered by the third 
sheet. For then the first thing the local staff would have 
done would have been to pull off the remaining two 
sheets, while the fire may have got such a hold on the third 
as to render any attempt to save it useless. Its inflammable 
composition would also have contributed to its speedy and 
/ total destruction. The length of the waggon is 45 feet, and 
i as I pointed out in an earlier part of this judgment, if three 
sheets were used in the manner suggested by Mr. Pechey, the 
central sheet would have been overlapped by the two end 
sheets to, say, the extent of ten feet or so, leaving a space in 
the middle through which the flames may first have broken. 
But the point appears to me to be of absolutely no im- 
portance, and the extent to which it has been laboured of a 
piece, with the rather senseless determination to accumulate 
evidence, rather than first reason out the content of the 
problem to be solved, which has characterized the conduct of 
B 62 
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O. G. J the parties on both sides. For it is perfectly obvious that 
1914 three sheets would not necessarily afford complete protection, 
=~ where two failed to do so, although, (unless the ignition of the 

Hirst sheets themselves was the true cause of the fire in which case 

KasrsEY no number would have increased the security of the load but 
B: 5 & Tather heightened the risk) using three would have left rather 
Q. I. Ry. less of the load exposed than would have been exposed had 
Beaman J. only two been used. According to Mr. Pechey’s idea two 
— sheets would have been quite adequate covering for such a 
load as this; the whole of the top of the load would have been 
covered only about a foot of the lower sides, and two or three 
feet of the ends of the load would have been exposed. But 
the fact remains that whether two or three or thirty sheets 
were used the load caught fire, and there is nothing to show 
that increasing the number of sheets, under certain conditions 

of danger, would have increased the degree of protection. 

Let it then be supposed for the rest of the argument that 
waggon 13024 left Ujjain loaded with 186 bales sheeted with 
either two or three sheets (in my opinion it makes not the 
slightest difference) duly roped and sealed, waggon in good’ 
running order, load so far safe and unignited. Will this 
state of preliminary facts exonerate the def idant-company ? 

«They appear to have thought that it would, In my opinion 
it does not. They have still to account for the manner in which 
notwithstanding all these ordinary precautions having been 
taken, a most unusual thing happened, namely how the waggon 
came to be on fire at 3.30 the next morning. Their reply 
would probably be we have shown that in loading and despatch- 
ing the goods we took as much ordinary care as a prudent ma 
would have taken of those goods had they been his own. We ^. 
are therefore freed of all liability under ss. 151 and 152 of the 
Contract Act. That is a view which Icannotadopt. It appears 
to me to violate not only well settled law, but all canons of 
reasoning, Before the defendant-company can be exonerated 
they have yet tosatisfy the Court that, while the goods were in 
transit and under their exclusive control, they took every proper 
precaution, not only in the packing of the goods, but in the 
management of their numerous dangerous and unruly machines 
happening to come into close proximity with the goods, to 
have rendered any mishap of this.-kind impossible but for the 
intervention of some, wholly novel and unpreventable factor, 
which they could not with reason have been called upon to 
anticipate and guard against. And on this point the defendant+ 
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company is utterly silent. Absolutely no evidence has been O. .C..J. 
given of the manner in which they manage their engines, when 49347 
these have to pass close to loads of valuable merchandise. If s= © 
they could have proved that they have adopted every means _ Hrryr: 
known to science to neutralize the recurrent risk of sparkage ; K#=tszy 
if they had proved that none of their engines were ever allowed p, a & 
to pass, particularly at night, close by loaded waggons O, I. Ry 
containing highly inflammable goods without shutting off | —— 
steam, and that after every such quite ordinary risk had been sail ae 
run, inspection was taken of the waggon which had been 
exposed to the danger—and all these appear to be quite 
ordinary precautions which any man would naturally take to 
protect his own very valuable property—then the defendant- 
company might fairly have said to the Court, we have now 
proved that we did everything in reason to take care of these 
goods, and we have no idea how, in spite of having taken all 
those precautions, the fire occurred. The answer (not to that 
appeal which would then be perfectly legitimate, but to the 
supposed need of ever making it) would be that in such cir 
cumstances, it is almost impossible that any fire should occur 
or that the defendant-company would be called upon to 
account for it. 

Before I deal with the question of sparkage which, in my 
opinion, is the most important in the case, if indeed not the 
only important one, I will say afew words upon another 
point upon which an entirely disproportionate amount of time 


1 


and quantity of evidence has been wasted, I mean the manner 

in which waggons of this kind are loaded, The defendant 
J B stoutly maintain that fully pressed bales loaded in 
open trucks are always laid end to end within the truck, and 
then tier on tier till the full tonnage of the waggon is reached, 
The plaintiff on the other hand contends that it is a common 
practice for the defendant-company to load these bales in a 
very peculiar way. The length of a fully pressed bale is 4. 1 
and the interior width of one of these waggons is 9 feet. Thus 
laid end to end on the floor there would be a space of eight 
inches between. The plaintiff, however, contends that the 
bales are commonly made to project anything from six inches 
to a foot over the rail of the truck. This rail is six inches 
high. Thus, if the plaintiff be right, the bottom tier of bales 
would be lying at an angle of about six inches in thirty-six. 
This would leave space between for placing a third row of 
bales upright. The width is 1.8. There is of, course absolutely 
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0, O 5. no evidence to show that’ waggon 13024 was loaded in this 
.'1914 Singular manner, but Mr. Inverarity relies on his pictures to 
w show that in some waggons fully pressed bales do appear to be 
Hirst projecting slightly. Mr. Pechey appeared to doubt whether 
KURTstY in one instance at any rate the bales were fully pressed, and 
V. if they were not but the common dokdas of unpressed cotton 
B. B. & 

C. I, Ry, RO inference could be drawn from the appearance of such a 

. — load to exceptional methods of loading fully pressed bales. 

l EeanuR: Apart from Mr. Inverarity’s pictures, which are not very 
convincing, I should certainly have thought that the method 
of loading he suggests is so inconvenient and purposeless that 
no sensible loaders would ever have recourse to it. Every 
tier would be tilted down to the centre and the whole load 
would, I should think, be so unstable as to be likely to fall 
while in transport. But Mr. Inverarity appears to think that 
the notion is to wedge the two outside tiers by the central 
‘row of upright bales so as to fix them more firmly than if they 
were merely left lying on the floor eight inches apart. I do 
not think in the first place that the plaintiff's point is of any 
importance. It is true, that if the ends N lot of uncovered 
bales were projecting with an upward tilt, say six inches 
beyond the waggon, and uncovered, they ‘would be much 
wearer a passing spark and might offer it a more comfortable 
resting place. But the absurdity of the argument lies in this 
that there is absolutely no evidence to prove that this method 
of loading is universal ( and I should think every probability 
‘points the other way)or that the particular waggot\ was 
loaded in this way. It is going much too far afield to ask È 
Court first to hold that out of four or five thousand 
waggons one or two are loaded in this way on the strength 
of one or two photographs taken of waggons at rest, 
in the Colaba Station ( and for all we know partially unloaded 


or prepared for unloading ) and two at rest in Broach and X 






Surat respectively, and then to conclude that this waggon 
must have been loaded in that way and so exposed to an 
increased risk. Had it been so then the evidence pointing to i 
‘the fire, when first seen, being in the centre of the waggon, 
would be made more credible. All I can say is that there is 
no evidence whatever that would warrant me in holding that 
‘this waggon was loaded in such a singular manner. I am 
inclined to agree with Mr. Pechey that no one but a fool 
would think of so loading an open truck. Itis not as though by 
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doing so more goods could be got rinto the waggon. Loaded 
in the ordinary manner the full tonnage of the waggon 
could be easily exhausted without the load being in excess of the 
prescribed height. But it cannot be denied that the plaintiff's 
photographs have this degree of value, supposing that they are 
not explainable or qualifiable on other grounds, that when 
the defendant-company with its picture of a completely 
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sheeted waggon asserts, we invariably load every waggon in Beaman J. 


this manner, the pictures show that there are exceptional cases 
in which the defendant-company does not. But I do not 
understand Mr. Pechey to contend that there are not excep- 
tional cases. There always must be over a great railway system 
in this country manned, as far as loading operations go at all sorts 
of out of the way places, by ignorant, careless and idle natives. 
But where goods catch fire, the case every time must be 
exceptional and some exceptional feature must have been 
introduced. Else we should have the proposition, all goods 
with ordinary care, according to our usual loading practices, 
and carried in the ordinary way, get burnt, which is absurd. 
Where they do get bint these questions arise. What was the ex- 
ceptional feature which brought about the exceptional result? 
Was it some act of the defendant-company? And, if so, was it 
some act which they ought not to have done in the exercise of. 
ordinary care and prudence? Whether the exceptional feature, 
the cause of the fire, lay in the loading of the waggon or in 
the manner in which the defendant-company managed the 
traffic, through which that waggon had to pass, matters nothing. 
Itis here, I think, that the defendant-company, perhaps misled 
y their rather easy success in Lakhichand’s case, have 
been lulledintoafalse security. They appear to lave thought 
throughout the trial, that if they could get the Court to believe 
Ahat this waggon was loaded with ordinary care, they had done 
all that was needed to absolve themselves, In my opinion it 
is not so. They are still, in the absence of a definite known 
cause, to satisfy the Court, that in the management of their 
engines, in the whole course of drawing this truck from Ujjain 
to the place (wherever that was) where it caught fire, they 
observed in all respects the same degree of care and prudence 
which an ordinary man conveying his own valuable goods, 
might have been expected to take under the same conditions. 
Then how does the evidence stand about this? It is certain 
that the 62 up was passedat Nagda by another of the defendant 
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company’s train, the engine of which went to water, that is to, 
say, must have twice passed part at least of the train on which 
the burnt waggon was, in performing that operation, and once 
in ordinarily crossing it, that is three times in all. The engine 
must have started to water, and it is at starting that sparks 
are likely to be emitted more freely, just as they are under any 
other condition of strain, as for instance going uphill. It is 
pretty clear from parts of the defendant-company’s own 
correspondence that some suspicion attached to this incident, 
and that it was at once seen to have been apossible—not 
to say a probable—cause of the fire. The only thing 
to be said against it is, that the fire was not discovered 
till some four or five hours later; and if a spark from this 
engine had set the truck on fire by lodging on the sheeting 
then, as the train moved from Nagda to Bangrode, it is pretty 
certain that the wind would have fanned the fire into a 
blaze and that it could not have escaped detection during the 
later shunting operations at Bangrode, which occupied about 45 
minutes. But itis at least possible’ that the spark (if it was a 
spark here which set the waggon on fire) lodged in the lower tiers 
of the uncovered bales, and worked its way smouldering inwards, 
till later on it set the whole waggon on fire. However that may 
pe, here isan obvious, a natural and possible cause. And, if 
it were the true cause, could it be said that the defendant-com- 
pany had taken all reasonable care of the goods in train 62 up, 
although they allowed this engine to pass and re-pass «close to 
the loaded waggon? I doubt it. I am sure that any private 
owner who had been so situated would at least have taken some 
precautions to minimise the risk of the engine throwing out, 
sparks, and that he would probably also have been on the 
watch to see, that no spark in spite of such precautions had 
actually lit on and was likely to set fire to his goods. If the 
fire had not been caused by the time this train left Nagda, then ` 


bya process of exhaustion we reach the conclusion that it i 


must have been caused either by sparks from its own engine 
on the way to Bangrode after leaving Nagda, or by sparks. 
from its own engine while engaged in shunting it at Bangrode, 
or afterwards when the whole train having been stabled, the 
engine stood foran hour and a halfon the main line with 
steam up waiting for line clear to Rutlam. It is unlikely, 
that any spark from the engine of train 62 up could have 
set a waggon so far back on the train as this one was *on- 
fire, while the train was actually running. Such evidence 


X 


~ 


VOL. XVI] ‘THE BOMBAY LAW REPORTER: 


as there is on the point, not very convincing evidence 
at best, points to the extreme improbability, verging on 
actual impossibility of a spark travelling the length of 42 wag- 
gons, The danger line used to be put at ten waggon lengths, 
but has been reduced in Mr. Pechey’s time to seven waggon 
lengths from the engine. Waggons loaded with inflammable 
goods are not under the present running rules allowed nearer 
to the engine than this. But from the very fact that there 
is a rule on the subject it is clear that the controlling authori- 
ties of the defendant-company do recognize a real danger 
from sparks. Nor can there be any serious doubt or contro“ 
versy but that that danger is real and substantial. 

But if any such rule is needed for running trains it is clear 
that some similar rules ought to be enforced to regulate shunt- 
ing and the management of engines passing close to loaded 
trains. No such rules appear to exist. Itis idle to protect 
goods against this very” special risk by insisting upon their 
being drawn at a greater distance than say 150 feet from the 
engine if any number of other engines may pass and re-pass 
them ata distance of less than ten feet. 

I have been referred to some English decisions upon the 
liability of a railway company for damage caused to adjacent 
properties eté. by sparks from their engines, The case decide 
ed by Tyndall C. J. in 1846 shows that much the same ques 
tion I am now considering was raised there and that the rail- 
way company relied on much the same defence. But most of 
these cases differ from the present case, in being actions 
Wrought by persons between whom and the defendant railway- 


company no privity of contract existed. And perhaps the de- 


fendant-company here would seek to distinguish even what 
principles can be got out’ of those cases by pointing to the 
words of ss. 151 and 152 of the Contract Act and saying that 
that was the utmost the railway company had to prove 
in any case in which it was charged with loss, damage or 
destruction of goods as a bailee. by a consignor. I think, 
however, these cases are not without value as showing the 
views consistently maintained by many eminent English 
Judges where it was merely a question of negligence or no 
negligence. True, these may have been actions on the case, 
and not, as here, founded in contract, but I cannot see what 
fait distinction can be drawn, between the principles upon 
which, in the former class of cases, there was said to be a case 
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0. 0. J. to go to the jury for the plaintiff, and cases like this, in which 
1914 gain, all that is to be decided is, whether in the whole ordering ' 
~~ and management of the goods entrusted to them including in 
Hirt this, of course, the whole ordering and management of any 
Kantsey other part of their machinery or running gear, from which any 
B A & Teasonable danger might be apprehended, the defendant- 
“©. I. Ry, company had or had not exercised ordinary care and prudence. 
~— _ It might be argued that while in most, if not all, of those cases 
Baman ue the Judges appear to have insisted with some rigour on the 
. Tailway companies, taking the utmost possible care to prevent 
their engines causing any injury to the property of other 
people, all that our law requires is, that as between the 
railway company and their clients the railway company is 
only bound to take ordinary care. I confess I see no reason 
in principle why a company should be under a greater 
obligation towards those with whom it has entered into no 
contract than towards those with whom it has. Andas I 
understand the terms of ss. 151 and 152 of the Contract Act th ey 
would not exclude from the reasoning by which the final 
conclusion is to be reached just those considerations on which 
so many English Judges have repeatedly\ lain stress in 
determining whether a case was proper or nok to be left to 
the Jury. I can hardly doubt that in è admitted 
facts here there is a case which in England wuld most 
certainly have been left to a Jury, nor do I 
much doubt as to what the Jury’s verdict would have 
The defendant-company has not offered any evidence to s 
that its servants have orders to handle their engines wit 
special care when passing stationary loaded waggons, particu- 
larly at night. And yet surely it is no extraordinary measure of 
precaution if their engines ever throw out sparks and glowing 
cinders at all. This they admittedly do, It is plain, I think, the \ 
whatever danger is reasonably to be anticipated from such a 
cause is greatly increased at night, when, as a rule, there are 
long intervals during which probably no supervision is exercis, 
ed at all, and at any rate the same degree of vigilence is hardly 
to be expected as during the day time. A fire kindled in day 
time might be easily and early detected by a hundred casual 
eyes; but during the small hours of the morning unless the 
relatively few officers of the-company on duty are wide awake 
and on the alert, it might go undetected until it had got sucha 
hold as to be beyond all local means available to Check it, And 
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this is exactly what did occur in this case. For, however the O.C. J 
fire originated, it is certain that it was not found out till it had 1914 
made such headway that the staff at Bangrode found it im. 22 
possible to cope with. Hirt ' 
Some evidence was offered to show that the type og Kuxerszy 
engine used to draw the 62 up is fitted with an internal 
arrangement—a brick arch and bafle plates—to reduce the ©, I, Ry. 
quantity and size of sparks admitted to the funnel. But no one 
on behalf of the defendant-company can seriously contend that 
these, as well as all the rest of its engines, do not occasion- 
ally emit dangerous sparks and glowing embers. The defend- 
ant-company has adopted no spark arrester, although we are 
told that the G. I. P. uses one on all its engines. It is 
true that no spark arresters yet invented are, in the opinion 
of such experts as have been examined in this case, thoroughly 
satisfactory. But the fact that they are used on the G. I. P, 
and at least two Scotch lines of railway, suggests that such as 
they are they are better than nothing. But the real point lies, 
I think, not so much in the extent to which precautions of that 
kind are carried, for in no event it is contended that they are 
always efficient, put rather in the degree of caution shown by 
the ese a ml in the management of its engines, it 


Beamak Fe 


being admitted/and universally known that they do constitute- 
a danger to in ammable goods when close to them, while passing 
and: re-passing trains so loaded. And this appears to me in 
the admitted facts of this case to be the vulnerable point in 
the defence. . 

n the case to which I referred in an earlier part of this judg- 

ent, Flannery v. The Waterford and Limerick Railway 
Company, (1) although that was an action for damages in respect 
of an injury caused to a passenger, in which of course the onus 
‘vould be largely on him, Palles C. B. laid it down that the 
accident must have been caused in one of three ways: 
(1) through some defect in the line; (2) through some defect in 
the carriage which ran off the line; (3) through some mis- 
management of the engine and train while running. And 
it appears to me that mutatis mutandis that must always 
be very near the true principle to be applied in such a 
case as that with which I am dealing, The injury, if 
caused by an act of the Company at all (and I think 
I have shown that it must have been), must have been 


(1).(1877) Ir, R, 11 C. L, 30. 
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O. C. & caused by some carelessness in loading the goods, or after they 
1914 were loaded by some careless act of the Company’s servants, 
ww either individually, or in the management of the rolling stock; 
Hirst and all that passed it while the train was en route, or being 

KusisEY shunted. And asnobody knows what that act was, it seems tome 

B. 3 & that the defendant-company is placed, to say the least of it, in 

C.L Ry. a very difficult, if not hopeless, position. But this case is not - 

eiren y, 80 difficult as some might be, because we have here admitted 
— ` acts of the defendant-company, any one of which might have 

caused, and probably did cause, the fire, and those acts all 
appear to me to be of a kind which is not within the contempla- 
tion or meaning of ss. 151 and 152 of the Contract Act. So 
far then as the origin of the fire has to be determined and the 
degree of negligence on that account for which the defendant- 
company is fairly liable determined, I think it is clear that the 
defendant-company by some act, of its own caused the fire, 
andin the admitted facts the only reasonable conclusion is 
that that act was not such as an ordinary man would have done 
had the goods been in his own and under-his complete control. 
In other words, in my opinion, the defendant-company is 
plainly responsible for the fire. . 
That being my conclusion on,the first and-most important 
“point in the case, it is less necessary than it otherwise 
might have been to examine in{detail another mass, of evidence 
relating to the steps taken by the defendant-company’g servants 
at Bangrode and Rutlam to quench the fire after it had been 
discovered. Here again the shaping of the case has plainly 
been influenced by the result of Lakhichanad’s case. But itis 
surely rather unreasonable to insist that because in that cas 
it was found that the defendant-company was negligent and 5 
therefore to that extent liable, because it did not take very 
simple, easy, effective steps to put out the fire, that here 
the defendant-company must likewise be held liable because 
they did not do all sorts of extreme, impracticable things \ 
which having been done, as far as the evidence goes, the 
destruction now complained of could not have been averted. 
Briefly, the plaintiff complains that the fire was discovered at 
3-30 A.M. but no message was sent to Rutlam for help 
till an hour or so had elapsed, and then the Rutlam 
authorities took no immediate steps to send water to Bangrode. 
Further, that it amounts to negligence on the part of the 
defendant-company not to haye maintained at Rutlam an 
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abundant supply of water together with fire extinguishing 0. C. J: 
apparatus, and in a less degree that they did not do the same 4914 
at Bangrode. The latter point is a question of law and does =~ 
not turn on any evidence at all. For the facts are admitted. Hw 
There was not enough water at Rutlam to supply the needs of KHETSEY 
that station, and there was no apparatus kept there for putting p, ay & 
out fires on a large scale. It certainly seems surprising, U. I. Ry. 
considering the large amount of merchandise which must be eee 
constantly lying at Rutlam, considering too that it is an penis 
engine-changing station, and therefore in need of a large 
supply of water, thatthe two wells on which it depends locally 
are allowed to become practically useless, and that while 
depending for its engine water upon a water train which runs 
sometimes once sometimes twice a day to the little roadside 
watering station of Ghatla, three miles from Rutlam, it 
possesses no fire extinguishing apparatus at all. So that should 
a fire occur in the sidings there involving loss to perhaps lacs 
worth of goods, the station authorities say that they would not 
be in a position to put such a fire out. Apparently the nearest 
station at which any proper fire extinguishing apparatus is to 
be had is Godhraç rather more than 115 miles from Bangrode. 
Of course it meso of the-question to obtain that in time to be 
. of any service/in the present case of fire. But as I say all that 
depends upøn admitted facts, and the point to which much evi- 
‘dence ang argument has been addressed is simply this, whether 
e Rutlam officials learnt of the fire between 4 and 
/ Mm. they ought not at once to have sent the water 
tańk train to fill up at Ghatla and go on to Bangrode? The 
_Aailway staff have assigned a great many reasons why in 
/ existing circumstances this could not possibly have been done. 
All these reasons may be reduced to one, that doing what 
the plaintiff suggests would have so congested the traffic, 
already blocked and much pehind time, that it could not 
reasonably be expected that the company would have faced 
all that inconvenience and loss for the sake of saving a single 
waggon load of the plaintifi’s goods. If that were all that 
there is to be said on the point, I think it would be a per- 
fectly fair answer that the defendant-company then ought to 
pay the plaintiff the value of his goods. If to suit their own 
convenience and in their own interest, they did not adopt 
means which they might have adopted to save the plaintiff’s 
goods, then it might be urged that they preferred their own 
interests to those of their bailor. But I think the real answer 
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0. ©. J. ismuch simpler. Mr. Storrer’s evidence is emphatic. He 

1914 declares that had the water tanks arrived all full, in the 

-~ absence of force pumps and hoses, no good could have been 

Hirst done. The burning waggon might have been surrounded by 

Kursy water tanks and yet if there were no other means of: utilising 

eo the water than throwing it out of hand buckets at the burn- 

BB & . 3 : 

C. I. Ry. Ing waggon, from a distance of fifteen feet, it would have been 
—— _ as impossible as before to get the fire under, ; 

Beaman J: Once the fire had got hold of all the bales, this is probably 

true. For notwithstanding a fairly liberal supply of water 

from two engines, and finally the tank of drinking water which 

was detached from the up train at about ro A. M., it is clear 

that the staff at Bangrode could not make the slightest impress- 

ion on the fire. Now had the Station Master at Rutlam 

used the utmost diligence, it is impossible, I think, that he 

could have sent the water train with-all its tanks filled go as 

to reach Bangrode before 6-30 in the morning. And con} 

- sidering the accounts we have of the fire at 3-30 and the fact 
that it steadily increased in fury, and at no time was held in 
check, it may be concluded that by 6330 it’ would have | 
been entirely beyond the control of water, however abundant, 
which could .only. be pitched at it out f buckets from 

& considerable distance. Mr. Storrer says that when he reached 
Bangrode say at 8-30 the fire was raging so that he would not 
have cared to go within fifteen feet ofit. He did, asa fact, get’ 
much nearer, but that because he was protected by the. cab of 
the engine, : 
That being so, I think the whole of the evidence, daie 
water train and the question whether it might and ought t 
have been sent straight to Bangrode after filling up at Ghatla 
like most of the rest of the evidence in the case, may be entirely 
neglected. If, had the water train been sent, it could have : 
given no effective help, then there was no use in sending it. Y 
But it may be doubted whether the want of water and fire X 
quenching appliances ata station like Rutlam is not in itself 
evidence of negligence. Subsidiary to this is the consideration \ 
whether the local staff of Bangrode ought not, had they exer- 
cised proper care and vigilance, seen the fire long before 3-30. 

- Once the shunting was over, say by 12-15, there can be little 
doubt that the station night staff took no further interest in 
the stabled train, and in all human probability they all went to 
sleep till the arrival of the 63 down at 3-30 woke them up: By 
that time the fire had broken out and was blazing fiercely, I 
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think that the staff at Bangrode were ‘right to isolate the 
waggon at once, and to try to get as many bales off itas pos. 
sible while this was being doue, but {£ should hesitate to say, 
did I think anything turned upon ‘it, whether they were 
equally right in not having at once applied for help to Rutlam 
-instead of allowing a valuable hour to pass. But as there 
was no help available at Rutlam the point becomes 
immaterial. 

I hope that I have not treated this part of the case too 
cavalierly. But let the evidence be handled how you will, 
the result must always be the same. It was physically pos- 
sible to have despatched the water train, so that it might have 
reached Bangrode with all its tanks full between 6 and 7 A. M. 
But doing so would have caused very serious and widespread 
dislocation of the traffic, and would, as far as I can judge, have 
done no good. Nothing really turns on the laboriously 
accumulated details concerning the actual hours at which 
down trains were to leave, and in fact did leave, Rutlam. Nor 
can I see that anything is gained from a consideration of so 
much of the evidence as may be related to hypothetical 
conditions. If both wells at Rutlam had been kept full to the 
brim, the station itself might not have needed the water 
brought in bythe water train that morning at about 8-20, 
But the degfatch of the water train would still have blocked 
the section’ and thrown the already congested traffic into 
worse „confusion, It may be thought strange that when 
Bantléman, the Station Master of Rutlam, learnt of the fire 
and received a call for help at say 5 A.M. he did not at once 

o to Parr who appears to have had the disposition of the 
ater train and confer with him about what had best be done. 
Parr was of course asleep at the time, and the evidence is 
that the water train could not have been made up for des- 
patch without his concurrence dnd orders. But Bantleman 
‘evidently never thought of it. Indeed he did nothing except 
authorise the Bangrode staff to stop the up train which but 
for delays should have been at Bangrode a good deal earlier 
than it was, and take off the drinking tank to use in put- 
ting out the fire. Bantleman did not even mention the fire to 
Mr. Storrer who wassleaving Rutlam between 8 and 9 A.M. 
for Bangrode. ` 

But the explanation is that in all the circumstances of the 
case Bantleman judged that nothing effective could be done 
at Rutlam and so took what appeared to him to be the best 
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course, leaving the section between Rutlam and Bangrode clear 
for scheduled trains in ordinary course (though all much behind 
time) and trusting to the arrival of the drinking water tank on 
the up train being in tinie to give the needed aid. 

In all the circumstances, both at Bangrode and Rutlam, 1 
do not think that the staff of either station isto blame. The 
Bangrode men all appear to have worked hard and loyally 
with the limited means at their disposal. And the most that 
can be said against Rutlam is that it ought to have had, what 
it had’ not, an efficient fire quenching apparatus, and an 
abundant supply of water. The consideration must always be 
a grave one, in regard to a station of such importance as 
Rutlam, and it will doubtless engage the attention of the 
defendant-company. It is one thing to say that a railway 
company cannot in reason be expected to sink all possible 
profits in the upkeep of efficient fire brigades and apparatus at 
every station, however insignificant, along the whole system, 
and quite another to say that they are under no obligation to 
provide such precautionary agency at great stations where 
goods must constantly accumulate and ‘ye exposed to the 
risk of fire. Had this fire occurred at Rutlamhand lacs of rupees 
worth of damage been done, it may be doubtedtwhether a Court 
would have listened favourably to a plea that the fire could not 
have been extinguished because the company does hot maintain 
any staff to work, or apparatus to be worked, to pa,out fires. 
And indirectly of course the line of attack may be ext 
it has been in this case, the length of contending that ha 
been all that there ought to have been at Rutlam, effective 
might have been made of it to extinguish the fire at Bangrod 
But on that ground alone I should not have thought myself jus 
tified in holding the defendant-company liable. If they wer 
not liable for the origin of the fire then I do not think 
they would be liable at all. Asto what was done at Bangrode 
by the local staffa good deal of time was spent over the 
purely hypothetical question whether had there been a force 
pump in the well, water in sufficient quantity to cope with 
the fire when first detected, might not have been available. 
The fact is that the water in the well was very low, and that 
there was no force pump. I think it is going too far in cases 
of this kind to put forward all sorts of hypothetical conditions 
under which loss might have been averted or minimized, and 
then charge the defendant-company for what loss was sustain- 
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ed, because those conditions did not exist. The trend of 0. C. J. 
sparkage cases in England certainly encourages such attacks, 1914 
but I think they ought to be kept within due bounds, in view ~~ 
of practicalities governing the management of great systems _ Hrs 
of railway in this country. Moreover, unless there had been aaa 
pressure pumps and fire hoses as well as a force pumpin the B, B & 
well, very little more could have been done to put out the fire O. I. Ry. 
than was done by the Bangrode staff. Itis true that so long peamany, 
as men were able to be on the top of the waggon, and this was -== 
possible for some time after the fire was discovered, they might 
have dealt with it much more effectively had the supply of 
water at their command been much more copious than it was. 
Bringing buckets of water from a well at considerable distance 
two at a time to throw at the fire was of course utterly futile, 
And doubtless no more could have been done in the condition 
of the well, while much more might have been done had 
there been a force pump init. On the other hand it is un- 
reasonable to expect the defendant-company to set up force 
pumps in every well at every road side station along the 
line and maintain them on the mere chance that some day a 
fire may occur there. Nor do I attach any importance to the 
want of any chemical preparations for extinguishing fires. I 
am not in a position to say whether had there been chemicql 
fire extinguishers the fire might have been got under, I was 
referred to the late Aisgill disaster, and told that chemical 
fire extinguishers were used there with good results, but there 
is nö evidence on record to prove this. Nor does the defen- 
dnt-company use chemical fire extinguishers anywhere on 
-“jts whole system. Having regard to the extreme proportional 
rarity of fires while goods are being transported by the defen- 
. dant-company, I think that they are quite justified in contend- 
` ing that they are under no liability to incur a heavy, perhaps 
a ruinous, expense, to guard against these uncommon contin. 
gencies. But that only applies, of course, to the part of the 
case with which I am dealing. I cannot too often repeat that 
so far from being an answer on the first part of the case, the 
rarity or otherwise of fires affecting goods of this quality 
carried under ordinary conditions, rather points the conclusion 
I have reached against the company. If fires were of constant 
daily occurrence then the method of transport would have to be 
reorganised ; if they are of very rare occurrence, when they do 
occur they prove positively that something very unusual has 
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O. C. J. happened. If the defendant-company say that engines passing 
1914 4nd re-passing waggons full of pressed bales of cotton properly 
-~ loaded and sheeted very seldom set them on fire, it must bẹ 
Hirst because those engines do not as a rule emit dangerous sparks, - 

Kurrsgy or the conformation of the sheeting is such as seldom to afford 

-B Ba lodgment to dangerous sparks when throw; upon it. None 

C. I. Rx. the less if one fire has been caused in that way it becomes 
~~ clear that here is a real source of danger, easily preventable 

Beaman J, by taking very ordinary precautions, and the defendant- 

company is, in my opinion, bound to see that every reasonable 
precaution is invariably taken. In all the voluminous, and 
for the most part utterly useless, evidence got together in 
this case there is nota word I believe to show that the 
defendant company either anticipate any danger from this cause 
or have issued orders of any kind to guard against it. It may 
be a-rare but it isa recurrent cause, a continuing danger to 
which no private owner of valuable goods would subject them 
if he could guard against it. To go no further than the very 
recent records of this Court, this is the third case I recollect 
within a very few years in which goods carried by a railway 
company have been destroyed by fire. In Lakhichand’s case 
the Court held that the company was not responsible for the 
oxigin of the fire which was left for ever unexplained. In the 
other case, which was not properly a case of goods being carried, 
but of grass lying at a station, the Courts found that the defend- 
ant-company was liable, as the fire was due to sparks thrown 
out by a passing engine. Now if sparks thrown out by a passing 
engine can ignite grass lying on a platform or in a station yar 

or plantations or bean stocks (asin two well known English 
cases) beside tlie line of railway, it is clear or ought to be 
clear that they may also ignite goods in waggons which are 
being drawn along the line. It is merely a question of distance, \ 
and the degree of protection afforded the goods by method in a 
which they are lpaded and being carried. The distance where the 
danger lies in a passing engine can never be nearly as great as 
in the cases I have mentioned, and I have already shown that 
while sheeting the goods may afford some slight protection, 
may make it much less likely that a flying spark should find a 
comfortable and dangerous resting place. This alone is not 
sufficient to absolve the company from taking every precaution . 
in the management of its engines, in addition. If it could be 
shown that the sheets put upon the waggons were completely 
fire-proof (in fact they are highly inflammable) then the 
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defendant-company might reasonably say that having so cover- 
ed the goods they were entitled to ignore any risk from flying 
sparks thrown out by passing engines. The facts, however, do 
not warrant any such position. The sheets are as likely to 
catch fire as the cotton, if a spark falls upon them and is not 
immediately blown off or extinguished; sparks are constantly 
being emitted within range of these sheeted waggons, and 
occasionally they do light and dwell on and ignite the sheeting. 
Even in the case ofa covered waggon, as in Lakhichand’s 
case, in all human probability the fire was caused, as conjectured 
by Batchelor J., by a spark from the engine falling through the 
narrow aperture in the roof of the carriage, and considering that, 
if I remember right, it was actually next the engine, I think 
that the defendant-company were, to say the least, unusually 
fortunate in having been able to convince the trial Judge and 
the learned Judges of appeal, that the fire was due to no 
negligence on their part and that they had taken all the care 
which the law required them to take of the goods entrusted to 
them. This case is onan altogether different footing of fact, 
and ismuch more difficult, because of the length of time and 
the distance covered and the incidents which happened 
between the commencement of the loading of the waggon at 
Ujjain, and the fire being discovered at Bangrode. I must not 
be thought to be calling in question in any way the authority 
of the decisión of the Appeal Court in Lakhichana’s case. I 
have indeed adopted the only rule approaching to a general 
rule oflaw laid down by their Lordships in that case, namely, 
that’where the defendant-company admits that it is not 
aware of the cause of the loss, damage, or destruction, it 1s not 
on that mere pleading to be held answerable. But further 
„than that I cannot go and I do not see that I am bound to go 
‘by a single word in the judgment of the learned Chief Justice 
in that case. Iam still to consider on the evidence (if there 
be any relevant and material evidence) and the admitted facts 
whether the company has absolved itself within the meaning 
of s. 72 of the Railways Act and ss. 151 and 152 of the Contract 
Act. That must always be a question of fact in each case depend- 
ing upon the facts of that and no other case, and here, in my 
opinion, the company has entirely failed to absolve itself of 
.the responsibility cast upon it. I ‘think it necessary to add 
these remarks because at the conclusion of his final address 
Mr. Binning said that whatever be my own yiew he apprehend- 
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0, 0. J. ed that I should feel myself bound by the decision of the 
1914 Court of Appeal. I certainly do, Ihave not consciously in the 
~~ whole of this judgment gone a step beyond all that I can 
Hirst discover in the learned Chief Justice’s judgment which could 

KuEtseY fairly be called a ruling of law binding on all the original 

on g Courts. I have permitted myself to comment on Batchelor 

C.I. Ry. J.’s criticism of the judgment of the Privy Council 

Panao m Choutmull Doogur v. The Rivers Steam Navigation 
— ` Company ©) because it seemed to me absolutely essen- 
tial that I should do soif I -wasto make myself clearly 
understood. For, I am as strongly of opinion as ever that that 
judgment, being not only of the highest authority and therefore 
binding upon all our Indian Courts, lays down a perfectly correct 
and easily intelligible principle not of law but of proof, which 
is quite a different thing. And I believe that my method of 
dealing with this case, while it leaves the rule laid down by 
Scott C. J. untouched, is strictly in accordance with what was 
done by their Lordships of the Privy Council in the case of The 

Rivers Steam Navigation Company v. Choutmull Doogur (2), 

I trust that I have now made good what I have said more 
than once in the course of this judgment, that at least ninety 
per cent. of the evidence is utterly useless. It will be seen 
that, if I am right, every fact which. needs to be 
considered, and forms part of the legitimate reason- 
ing up to the main’ conclusion, is virtually, admitted. 
And the same can be said with almost equal correctness of the 
second part of the case, which I have dealt with as oie 
as I possibly could, in view of my first finding. It has, Kam 
afraid, become a tradition of the bar. founded on the far awa 
dictum of some eminent Counsel, that the right way to A 
duct a case of any importance is to heap up all the bricks you 
possibly can within the limits stretched to their uttermost , 
of the laws of evidence, on the off chance of making use of 
some of them in constructing the edifice of the final argument. 
Continuing that metaphor I may say the whole field and 
surrounding country, upon which have been built the tiny 
edifices of Counsel’s final arguments to me have been made a 
mass of useless bricks and debris. In my opinion that is not 
the best, but the worst way of conducting a case. I believe 
that had careful preparatory reasoning and reflection been , 
given on both sides, with a full knowledge of what the evidence 

~) (1897) I. L, R. 24 Cal. 186, (2) (2898) I, L. R. 26 Cal, 329. 
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which they could call really was, been given to this case, 
before plunging into it, with an eye to the standard pattern I 
have previously mentioned, all the -evidence that was 
necessary or ever likely to be referred to again could very 
easily have been laid before the Court intwo or at most- 
three days. But as both parties appeared as bent upon taking 
the somewhat tedious. and profitless course that was taken, 
and no doubt the case will be carried to the Privy Council, I 
will say no more on that point. Perhaps I am wrong and the 
learned Counsel may prove to be right, but it will be seen that 
in this judgment, just as in the concluding addresses of Counsel 
on both sides to me, very little use- indeed has been made, 
or (from my point of view ) evercould profitably have been 
made, of a very great deal of the“evidence, oral or documentary, 

„Which now forms the bulky record. 


I find then that the jtailway company is liable for the 
origin of the fire and the 


entire resulting loss. I find that the 
defendant-company has @ntirely failed to show that in dealing 
with these goods itfexercised all the care that an ordinary 
man would have ex rcised, had the goods been his own, and the 
whole machinery gf transport under his own control. And I 
find that the de endant-company is not liable in respect of 
negligence or Parelessness in ‘dealing with the ‘fire aftér ff 
was discover ; 










: Suit decreed. 
Attofneys for the. plaintiffs: Captain and Vaidya. 
orneys for the defendants : Crawford, Brown & Co. 
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Before Mr. Justice Macleod. 
Inre THE PIONEER BANK LIMITED. 
Inre CHAINRAI VELERAM. 


1914 


—~ 
February 28, 


Indian Companies Act (VI of 1882), Sec. 128—Company— Compulsory winding 
up order—Fetition by shareholders— Grounds on which petition shculd be 
based—Court’s duty to entertain application—Diseretion of the Court- 


In s. 128 of the Indian Companies Act, 1882, the first four grourds (a 
to d) for winding up a Company are specific, and any other ground 
alleged under (e) inust be of a like nature to those given under headings 
(a) to (d). ee 

Where a petition for Winding up a Company compulsorily makes 
allegations relating to the infernal management or rather mismanage” 
ment of the company’s affairs, tie matter is not one that would call for 


interference by the Court, but is onsfor the shareholders themselves to 


deal with. 

There is no obligation whatever on thy Court to admit a petition for 
winding up a Company merely because ith® presented. In the first pluce, 
it must allege facts which, if proved, woul justify an order for winding 

. upa Company, and therefore perusal is nec&S47Y- But even if a peti- 
tion does allege_such facts, then the Judge Nas a discretion, since the 
admission of the petition must inevitably datpage the credit of the 
company concerned, to consider whether it really is a bona fide one. 

A petition by a shareholder to wind up.the Cmpany stands ona 
different footing to a petition by a creditor. It shold be more closely 
scrutinized on presentation. The usual-ground for a cmeditor’s petition 
would be that the respondent Company is unable to pay ifdebts and in 










the Court is satisfied is of alike nature to those ins. 328, and if any o 
those grounds are alleged, there is little doubt that the Court will, unde 
ordinary circumstances, admit the petition, If any other grounds are 
alleged ike petition does not satisfy the requirements of the Act, 

There is nothing in the Iı dian Companies Act or rules framed there. 
under, which deprives the Court of the discretion which it has in every 
case, so that ihe Court may, if it thinks fit, refuse to admit a petition, 
or, as an alternative course, give the Company concerned notice that a 
petition has been presented, so that it may take proceedings to restrain 
the petitioner from preceeding with his petition, 


THIS was a .petition, bya shareholder who possessed ten 
shares, to compulsorily wind up the Pioneer Bank Ltd., a 
company registered under the Companies Act. The petition 
was mainly based on allegations concerning internal manage- 
ment of the Bank. 


rN 
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MAcLEOD J.—This petition was presented on the 2gth of 
November 1913, under the Indian Comparies Act, VI of 1882, 
praying that the Pioneer Bank should be wound up. It came 
on for hearing before me on the 17th of January and I adjourned 
it in order to enable the shareholders of the Bank to meet and 
ascertain whether they should continue the business or pass a 
resolution for the voluntary winding up of the Bank. The 
shareholders have now decided to continue the business and 
therefore the petition stands dismissed for this reason that it 
does not comply with the provisions of s. 131 of the Indian 
Companies Act which states that the petition must allege facts 
which, if proved, will justify an order for winding up the 
Company. Section 128 enacts the circumstances under which 
a company may be wound up by the Court :— 

(a) Whenever the Company has passed a special resolution requiring the 
Company to be wound up by the Court ; 

(b) Whenever the Company does not commence its business within a year 
from its incorporation or suspends its business for the space of a whole year; 

(c) Whenever the members are reduced in number to less than seven; 

(d) Whenever the Company is unable to pay its debt; 

(e) Whenever for any other reason of a lıke nature the Court is of opinion 
that it is just and equitable that the Company should be wound up. 

The first four grounds for winding up a Company are specific, 
and any other ground alleged under (e) must be of a like 
nature to those given under headi: gs (a) to(d). The allega- 
tions in the petition all relate to the internal management or 
rather mismanagement of the Company’s affairs and that is a 
matter-for the shareholders themselves to deal with. It is 
notá matter that would call for interference by the Court ; so 
this petition is not in accordance with the provisions of the 
“Act, and if it had been presented to me, I should have declined 
to accept it. There is no obligation whatever on the Court to 
admit a petition merely because it is presented. In the first 
place it must, as I have already stated, allege facts which, 
if proved, would justify an order for winding up a Company and 
therefore perusal is necessary. But even if a petition does 
allege such facts, then the Judge hasa discretion since the 
admission of the petition must inevitably damage the credit 
of the Company concerned, to consider whether it really is a 
bona fide one. Otherwise the door would be laid open to un- 
limited opportunities for blackmail especially in times of 
financial panic. Fora discontented shareholder might cause 
serious, if not irreparable, damage to a Company by presenting 
a petition which, if the Judge were bound to accept it, would, 
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O. 0. J. under Rule 636, have to be advertised in the newspapers fourteen 
1914 daysbefore the hearing, with the result that the Company would. 
~~ have to close its business for the time, as no director would 
In ve dare to authorise payments being made which he might be 
Pronszr liable to refund in the case of a winding up order being 

Bank passed.. 

In re In this case, the petitioner is a shareholder for ten shares, 
Cuatwrat on which Rs. roo have been paid up and on which there is a 
Macleoay, lability of Rs. 150. It is difficult to conceive that the 

— petitioner was actuated by proper motives in presenting his 
petition, which, if successful, would most probably result, so 
far as he was concerned, in his being called upon to pay 
another Rs. 150. A petition by a shareholder stands on .a 
different footing to a petition by a creditor. It should be 
more closely scrutinized on presentation. The usual ground 
for a creditor’s petition would be that the respondent Company 
is unable to pay its debts, and in such a case the Company must 
pay the debt or submit toa winding up order. A shareholder’s 
petition must, as a general tule, allege one of the grounds 
under headings (a), (b), (c) and (d) or any. grounds which the 
Court is satisfied is of a like nature to those in s. 128, and if 
any of those grounds are alleged, there is-little doubt that 
the Court will, under ordinary circtimstances, admit the 
petition: If any other grounds are alleged the petition does 
not satisfy the requirements of the Act. The procedure 
provided by the Act and the Rules on the presentation of pe- 
titions for winding up do not seem to my mind to be clear 
as they ought to be, and I, therefore, take the opportunity of 
pointing out that, in my opinion, there is nothing in the A 
or Rules which deprives the Court of the discretion which it 
has in every other case, so that the Court may, if it thinks fit, 
refuse to admit a petition, or, as an alternative course, give 
the Company concerned notice that a petition has been present- 
ed, so that it may take proceedings to restrain the petitioner 
from proceeding with his petition. : 

In this case the Company has not pressed for costs against 
the petitioner, as I am told such an order would be valueless to 
them, the petitioner not beinga man of any means, and therefore 
it hasconsented to the petition being dismissed without costs, 
otherwise, I should have made the. petitioner pay its costs, 


Attorneys for the Bank: Matubhai Jamietram & Madan, 
Attorneys for the petitioner: Patel & Ezekiel. 
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- APPELLATE CIVIL. 





-Before Sir Basil Scott, Kto, Chief Justice, and Mr. Justice ‘Batchelor. 


MANILAL POPATLAL 1914 
~~ 
v.. 
KHODABHAI SARTANSING.* March 6. 


Gujarat Talukdars’ Act (Bom, Act VI of 1888), Sec. 29 B—Decree against 

Talukdar—Valukdar’s estate under management by Talukdari Settlement 

_ Officer—Notice to submit claims—Non-sub mission of claim owing to pending 
- proceedings of Vourt—LInability of the creditor—Sufficrent causes 


The plaintiff sued the defendant for a decree upon a mortgage; but 
. the Subordinate Judge granted him a personal decree and held that the 
mortgage was invalid under the provisions of the Gujarat Talukdars’ 
Act, The plaintiff filed an appeal on the 27th September 1905. On the 
2ist November 1905, the Talukdari Settlement Officer took over the 
management of the estate, He received notice of the appeal on the 
24th idem, - He issued, on the 28th December, a notice, under s, 29 B 
of the Act, calling upon claimants to submit their claims within 
six months of the date of the notification, On the 14th March 1906, the 
District Court decided the appeal in favour of the plaintiff, holding 
that he had a valid’ mortgage upon the property of the defendants. 
The Talukdari Settlement Officer appealed against the decree in July 
1906; but the appeal failed in August 1907, ‘lhe plaintiff thereafter 
applied, under 8. 29 E of the Act, for a certificate in order that-he ight 
proceed with the execution of the decree. The officer declined to grant 
the certificate on the ground that as the plaintiff had nof submitted his 
claim within six months of the date of the publication of notice under 
8, 29’B, his claim was deemed to have been fully discharged. The 
_ plaintiff next applied to the Court for execution, The lower Courts 
dismissed the application as having been barred under s, 29 B(3), The 
plaintiff having appealed :— 

Held, (1) that the plaintiff was unable to put forward his real claim 
at the date of the Notification, and that at the date of the notice he was 
unable to comply with it within the meaning of s. 29 B (8) of the Gujarat 
Talukdars’ Act, 1888 ; 

(2) thatthe inability of the applicant having continued during the 
expiration of the six months from the date of the notification, the 
plaintiff was not barred by s. 29 B from prosecuting the proceedings in 
Court. 


The word “unable” ins. 29 Bof the Gujarat Talukdars’ Act is not 
confined to physical inability on the part of the claimant, 





*Second Appeal No. 342 of 1912; the order passed by P. C. Desai, 
from the decision of B. C. Kennedy, Subordinate Judge of Dhandhuka 
District Judge of Ahmedabad, in and Gogo in Darkhast No, 429 of 
Appeal No, 219 of 1911, confirming 1919, 
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A. C.J. PROCEEDINGS in execution. 

1914 One Chhaganlal (appellants’ predecessor) filed a suit (No. 284 

sra of 1904) in the Court of the Subordinate Judge at Dhandhuka, 
MANILAL against the defendant Khodabhai, to recover Rs. 2,360 ona 
Kron, An nf mortgage. The Subordinate Judge passed a decree on the 24th à 

— August r905 against the defendant personally; and held that 
the mortgage was invalid under the provisions of the Gujarat l 
Talukdars’ Act. 

Chhaganlal appealed from the decision to the District Court 
on the ż7th September 1905. Notice of the appeal was served 
on the Talukdari Settlement Officer on the 24th November. 
That officer had taken over management of the defendants’ 
estate under the Gujarat Talukdars’ Act, on the 21st Novem- 
ber 1905. 

On the 28th December I905, the Talukdari Settlement Officer 
issued a Notification under s. 29 B of the Act calling upon the 
claimants to submit their claims to him within six months, 

The District’ Court decided the appeal on the 14th March 
1906 in Chhaganlal’s favour by holding that he had a valid 
mortgage on the defendant’s property. The Talukdari 
Settlement Officer appealed to the High Court in July 1906 ; 
but his appeal was unsuccessful on the 7th August 1997 (vide 
gBem.L. R. 1122). 

Chhaganlal next applied to the Talukdari Settlement Offier 
for a certificate under s. 29 E of the Act, in ordeithat he may 
proceed to execute the decree. That Officer declitred to give 
him the certificate on the ground that as the claimant did not 
submit his claim within six months of the date of the Notifica- 
tion, the claim was deemed to have been fully discharged. ` 

Chhaganlal applied to the Court to execute the decree. \ i 


The Subordinate Judge- dismissed the application, holding 
that the want ofa certificate under s. 29 E of the Act was a 
valid bar to execution. 

On appeal this decree was upheld by the District Judge on eo 
thé following grounds :— 

As Lunderstand the law notice of all claims is to be given within six 
months. If those claims have not yet been decided on by a tribunal but are 
then under trial a certified copy of the plaint is to be submitted to the 
Talukdari Settlement Officer. When the litigation ultimately emerges into 
a decree the decree-holder cannot execute if during management until the 
decree-holder filesa certificate from the managing officer that the decree 

x claim has been duly submitted or until one month from the date of receipt 
by the managing officer of a written application for such a certificato If 
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this latter part applies to decrees passed pending management of the decree 
claim it can only refer to the claim made under s. 29C. Otherwise in 
view of the length of time which litigation ordinarily takes it would be 
impossible for the claimant to submit his decree claim within six months of 
the Notification, The word “unable” in s. 29B. would as the lower 
Court thinks be not very apt if is was intended to cover the impossibility of 
making a non-existent claim. 


Chhaganlal’s heir appealed to the High Court. 


Inverarity with M. K. Mehta and N. K. Mehta for the 
appellant.—Our first point is that we were “ unable” to sub- 
mit our claim within six months of the notice within the 
meaning of s. 29B (3) of the Gujarat Talukdars’ Act, under 
the circumstances of the present case, the “ inability ” under 
the section not being confined to “physical inability ” only. 
The Talukdari Settlement Officer had, as guardian of the defen- 
dants, denied our mortgage claim and the Subordinate Judge 
had also disallowed our real claim. So at the time of the 
Notification we could not have submitted our real claim. 

Secondly, we say that as the Talukdari Settlement Officer 
had appeared throughout the litigation as guardian of the 

‘defendants, he was fully kept informed of the claims and that 
he could not say that he had no notice of the claims. 

But if, even under the circumstances of the case, submission 
of claims was/necessaty, we submit that the notice i 
the appellaxe Court should be taken as such a sulymission of 

: Purushottam v. Rajbai:) referred to. 

er, we say that the decree of the appellate Court 
allowing our claim was passed on the 14th March}1906 and a 
cértified copy of the said decree was sent on to the Talukdari 
Settlement Officer by the Court on an application on his be- 
half on the 16th of that month, that is.within six months of the 
Notification. That was also a sufficient submission af our- 
claim. 

Lastly, we say that if our claim had been discharged, why 
should have the Talukdari Settlement Officer, as guardian of 
the defendants, filed an appeal against usin the High Court 
against the decree of the District Judge? 


G. S. Mulgaonkar for the respondent.— The language of the 
Act is quite explicit. Section 29B requires that all the claims 
must be submitted within six months from the date of the 
publication of the notice. 








$$ $e 
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A.C. 5. The plaintiff has not satisfied the Court that he was unable 
914 to submit his claim within six months simply because of the 
velba litigation going on between plaintiff and defendant, it could 
Mania, Dot be said that plaintiff was unable to submit his claim under 
v. 's. 29C (2). He could have produced a certified copy of the 


KuopabHal plaint in support of his claim. 


Scott C. J.—In the year 1904 the plaintiff Chhaganlal 

Kishordas sued the respondents, who were minors represented 

by the Talukdari Settlement Officer as their guardian, for a 

decree upon a mortgage. In 1905 the Subordinate Judge 

granted him a personal decree only for Rs. 2,360 and costs, 

but the mortgage was held to be invalid under the provisions 

of the Gujarat Talukdars’ Act. On the 27th of September 

1905 the plaintiff filed an appeal. On the 21st November 

1905 the Talukdari Settlement Officer took over the manage- 

ment of the estate under the Gujarat Talukdars’ Act. On the 

24th of the same month notice of the plaintiff's appeal was 

given to the Talukdari Settlement Officer, and on the 28th of 

December that officér issued a notification under s. 29B of the 

Gujarat Talukdars’ Act calling upon claimants to submit their 

claims within six months of the date of the notification. On 

the 14th of March 1906 the District Court decided the appeal 

in favowsof the plaintiff, holding that he had a valid mortgage 

upon the property of the defendants, and on thé.16th of that 

/ month on the application of the office of the Talukdari 

Settlement! Officer a copy of the District Court’s deee was 

/ sent to him. Then in July, after the period of six months\from 

j the date of the notification had expired,- the Talukðąri 

4 Settlement Officer, as representing the defendants, appealed 

against the District Court’s decree. That appeal failed. The 

plaintiff thereafter applied under s. 29E of the Gujarat Taluk- 

dars Act to the Talukdari Settlement Officer for a certificate 

in order that he might proceed with the execution of the 

decree. He received a reply on the 12th of August 1908 that 

as he had not submitted his claim within six months of the 

date of the publication of notice under s. 29B his claim was 

deemed to have been fully discharged, and therefore his request 

for the grant of a certificate would not be complied with. 

After one month from the date of the receipt of that reply the 
plaintiff has applied to the Court for execution. 

The Talukdari Settlement Officer relies upon the provisions 

3, 29B (3) that “every claim not submitted in compliance 
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with a notice shall, save in certain cases, be deemed forall A. C. J. 
purposes and on all occasions, whether during the continuance 1914 
of the management or afterwards, to have been duly discharged” CS 
That provision, however, is subject to an exception stated in Manat 
. the same section in these words :—" Unless in any suit or Us 
proceeding instituted by the claimant, or by any person KĦOPABHAI 
claiming under him, in respect of any such claim, it is proved Scott Q, J. 
to the satisfaction of the Court that he was unable to comply — 
with the notice published under sub-section (1).” 

We have now before us a proceeding in execution instituted 
by the claimant, and the question is whether he has proved 
to the satisfaction of the Court that he was unable to comply 
with the notice of the 28th December 1905? The learned 
Subordinate Judge was of opinion that the inability must be 
some physical inability on the part of the claimant, If that is 
so, it is difficult to understand why physical inability should be 
an excuse where a suit has been instituted and not an excuse 
where a suit has not been instituted. We are, therefore, of 
opinion that the word‘ unable’ is not confined to physical 
inability on the part of the claimant. 

Now, at the timé of the notice on the 28th December 1905 
what was thé claimant’s position? He had asserted -hat he 
was entitled to exercise the rights of a mortgagee in respect 
of certain property belonging to the defendants, w 
represented / y the Talukdari Settlement Officer, 
property on the 21st of November passed under thie manage- 
ment of that officer under the Gujarat Talukdars’ Act, His \ 
claim’had been negatived in the Subordinate Judge’s Court. 
te he had appealed to the District Court and that appeal 

id not come on for hearing until some months after the 
notification under s. 29B. How then could he advance his 
real claim at the date of the notification? The first Court had 
held that the claim, which he contended he was entitled to 
put forward, was an invalid claim. But he did not accept that 
decision. But if he had put forward his mortgage claim before: 
the Talukdari Settlement Officer, that Officer would have at 
once met him by the decree in which he had only been granted 
a decree for money and costs: We think, therefore, that he 
was unable to put forward his real claim at the Gaia of the 
notification, and at the date of the notice he was unable to 
comply with it within the meaning of s. 29B (3). The period 
allowed to the Talukdari Settlement Officer for appealing 
ugainst the decree of the District Court enabled that Officer to 
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A. C. J. keep the matter of the finality of the District Court’s decree 
1914  % dubio until after the expiration of six months from the date 
~~ ofthe notification, and then when that period had elapsed he 

Manian filed an appeal to the High Court. Under these circumstances 
v. we think that the inability of the claimant continued during 

KHODABHAI that six months. We, therefore, decide the case against the 

. Scott C. J. Talukdari Settlement Officer without taking into consideration 
the injustice of the contention that he has received no notice 
when he was actually a litigating party in the proceeding in 
which the claim was finally settled. If the claim had been 
duly discharged under s. 29B (3) it is difficult to understand 
why the Talukdari Settlement Officer took the trouble to 
appeal to the High Court. The plaintiff must have his costs 
throughout. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Batchelor, 


RAOJI KESHAV DESHMUKH 
1914 , 


v. 
=~ KRISHNARAO ANANDRAO.* 
March 26, ` 


Practice—Second appeal—Appeal from decision of nat Court rejecting 
appeal as time-barred is a second appeal—Limitation Act (IX of 1908), 
Secs 5. 


si An ®ppexl from the decision of the lower alan 
‘ an ippéal as barred by limitation is a second appeal. 


where a Judge once provisionally admits an appeal to tht file in the 
absence lof the respondent, it is competent to him to enterta: R at the 
hearing the objection that the appeal was presented beyond time. 

KRISHNARAO sued to recover possession of certain lands. 

The Subordinate J udge decreed the claim. 

The defendant appealed to the District Court. The appeal 
was filed beyond the prescribed period, the reason of the 
delay being that the pleader’s clerk forgot to apply for certified 
copies of judgment and decree appealed from in time. The 
appellate Court excused ex parte the delay caused and admitted 
the appeal. 

At the hearing the respondent’s pleader raised a preliminary 
objection that the appeal was barred by limitation, for the 





/ 
í 










* First Appeal No. 184 of 1911,from appeal from the decision of R. K. 
the decision of G. B. Laghate, addi- Bal, Second Class Subordinate 
tional First Class Subordinate Judge Judge at Sinnar, in Civil Suit 
A.P.at Nasik, in Appeal No, 556 of No. 464 of 19095 
1910, dismissing as time-barred the 


~z 


VOL. XvI] THE BOMBAY LAW REPORTER. 


517 


forgetfulness of the pleader’s clerk was not a sufficient cause A. O. ». 
within the meaning of s. 5 of the Limitation Act. 


The lower appellate Court upheld the objection and dismiss- 


ed the appeals. 


The defendant appealed to the High Court. 


was registered as a first appeal. 


R. R. Desai, for the appellant. 


The appeal 


G. S. Rao, for respondent No. 3. 


Scott C. J.—We cannot say that as‘a matter of law there 
was sufficient cause for extending the time under s. 5, and 
we do not think there was any objection to the learned Judge’ 
entertaining the question after he had provisionally admitted 


the appeal to the file in the absence of the respondent. 


We. 


are of opinion that this is a second appeal and not a first 
appeal, because it is an appeal from a decree of an appellate 
Court. We dismiss the appeal with costs, 


Appeal dismissed, 





- Before Sir Basil Scott, Kie, Chief Justice, and Mr. Justice Batchelor, . 


VELCHAND CHHAGANLAL SHAH 


/ LIBUT. R. G:C. LISTON.* 


a ; 
Civil Circulars of the Bombay High Couri (Appellate Side), Chan. V. Ir. of— \ 
Arbfiration—Reference to arbitrator—Claim against m litary 


u 


oficer— 


ard—Decree in terms of award—Interference by High Court—Civit 


Procedure Code (Act V of 1908), Sees, 115, 151. } 


On the 9th J uly 1913, the plaintiff, a money-lender, 
defendant, a Military Officer, a promissory note for RS. 4,933. 
11th idem, both the parties signed a reference to arbitration 


f 


obtained from the 
On the 
whereby 


they agreed to refer the matter of money dealing between -them toa 





* Civil Application under Extra- 
ordinary jurisdiction, No. 271 of 
1918 ; on a Letter from the District 
Judge of Ahmedabad. 

“ $The Circular runs as follows i= 

In some parts of the Presidency, 
certain classes of money lenders are 
in the habit of lending money to 
impecunious Military and Civil 
Officers and to poor agriculturists, 
not on bonds or promissory notes 
but on arbitration awards, and the 


loan, the amount of which is usually 
much less than the amount stated 
as advanced in and payable by the 
award, is not advanced: until after 
these arbitration awards are actually 
filed in Civil Courts and decrees 
passed thereon, The object of this 
procedure is apparently to oust the 
jurisdiction of the Civil Courts and 
prevent them from inquiring into 
the terms of the transaction, It 


has been found that Bome Judges 






1914 
r 
Raosr 
V. 
KRISBNABAO 


— 
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pleader named, and nominated him arbitrator to settle the accounts and 

pass a Judgment against the Officer in favour of the plaintiff on the 

1914. strength of the promissory-note, At the same time, the defendant 
ms signed a vakilpatra authorising another pleader to appear in Court and 
VELCHAND admit the award that may be passed against him. The arbitrator made 
ee his award on the 16th July directing that the defendant should pay the 


j 


plaintiff Rs. 4,931 in cash by instalments and Rs. 30 for the pleader’s 
fees. The plaintiff filed a suit on the same day for obtaining a decree 
in terms of the award. The Court passed a decree accordingly, ‘Che 
proceedings having come to the notice of the High Court :-— 

Held, setting aside the decree under ss. 115 and151 of the Civil Pro” 
c edure Code; that the lower Court disregarded High Court Civil Circulars, 
Chap. VI, r. 1e 


THE defendant, R. C. C. Liston, who was a Lieutenant ia 
the ro2nd Grenadiers stationed at Aurangabad, passed to the 
plaintiff, a money-lender, a promissory-note on the gth July 

1913, promissing to pay Rs. 4,931 either at Ahmedabad or at 

Baroda Camp. 

On the 11th July 1913, the parties executed a reference to” 
arbitration, which ran as follows :—- ` 

‘t We, the unde rsigned hereby agree amongst ourselves to refer the matter: 
of money dealings between us to B, pleader, Ahmedabad and nominate him 
as our arbitrator to settle the accounts and pass a judgment against Lieut. 
R. C. C. Liston...in favour of Velchand Chhaganilal...omthe strength of the 
pr omissory-note dated 9th July 1913 for Re, 4,931...” ` 
"These day the defendant executed two ob ara 
{One was a\vakilpatra authorising V,a pleader at medabad, 

{to appear in Court for him. The other was a written state. 
/ ment made on solemn affirmation by the defendant, ating. 
“the decree may be drawn up according to the award: 
presented by the plaintiff.” Both these documents were ow 
printed forms. 

The arbitrator made his award on the 16th July 191 3, direct- 
ing the defendant to pay to, the plaintiff in Ahmedabad the 
sum of Rs. 4,931 in monthly instalments of Rs. 75 each and 
to pay Rs..30 as lawyer’s fees. 

The same day the plaintiff filed a plaint, in the Court of the 
First Class Subordinate Judge at Ahmedabad, to obtain a. 
Se ee ee 


have been in the habit of ordering allows arbitration awards to be filed 


these so called arbitration awards to 
be filed and passing decrees thereon 
without enquiring into their nature, 
Their Lordships therefore desire to 
impress upon the Judges that it is 
the duty of every Judge, before he 


in Court, to satisfy himself that 
there has been some point of real 
difference which was submitted to 
arbitration and that there was an’ 
arbitration on that point of real 
differences ; = 
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decree in terms of the award. The written statement was filed 
in Court on the 18th July 1913. 

The Subordinate Judge passed on the 22nd July 1913 a 
decree in terms of the award, observing as follows:— 

“ There appears to be a real point of difference between the plaintiff and 
defendant, viz., the amount due by the latter to the former, and the amount 
of instalments which the defendant should pay to the plaintiff. The award, 
therefore, fulfils the conditions laid down in para 2 of cl. 6 of the New 
High Court Circulars, p. 181, and it deserves to be filed.” 

The case having come to the notice of the District Judge o. 
Ahmedabad, he submitted the papers to the High Court in 
order that the decree might be reversed under s, 115 of the Civil 
Procedure Code observing as follows :— 

“ It appears to me that this was slearly a case where there was no point of 
real difference and no arbitration on such a point. The papers were a 
device to oust the jurisdiction of the Civil Courts within the phraseology 
adopted in the High Court Circular at p. 181 of the Manual of Circulars. 
They also had the effect of putting the defendant entirely in the power of 
the plaintiff.” 

The High Court sent for the papers. 

No appearance on either side. 


Scott C. J.—In this case the Subordinate Judge Mr. Mohile 
has disregarded a circular of this Court and allowed 
transparent abuse of judicial process. A money-lendef obtains 
from an Officer at Aurangabad a promissory-note for Rk. 4, 931 
payable in Ahmedabad or in Baroda, with interest, dated the 
gth of July 1913, and under date the 11th of July two other 
documents are obtained from the Officer, one in the form of a 
reference to arbitration whereby the Officer and the money-lend- 

r agree to refer the matter of money-dealings between them 
to Bhailal Nandlal, Pleader of Ahmedabad, and nominate him 
arbitrator to settle the accounts and pass a judgment against 
the Officer in favour of the money-lender on the strength of the 
promissory-note of the gth of July. The other document is a 
Vakilpatra by the Officer appointing Velchand Umedchand of 
Ahmedabad as his pleader to authorize him to appear in the 
Court of the First Class Subordinate Judge of Ahmedabad and 
admit the award that may be passed against him by Bhailal 
Nandlal in the matter of money transactions between himself 
and Velchand Chhaganlal. Both the last mentioned documents 

- are on printed forms supplied presumably by the money-lender 
Then a plaint is filed on the 16th of July by the money-lender’s 
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A. C. J. Mukhtyar stating that in order to settle: the dispute relating 
1914 to the promissory-note of the gth of July the parties appointed 
œ~ the pleader as Panch on the trth, who decided the matter and 
Vercnuanp made his award on the 16th directing that the defendant should 
v. pay the plaintiff at Ahmedabad Rs. 4, 931 in cash by instal- 
Listox ments, and Rs. 30 for pleader’s fee; and the plaint prayed for 
" Scott U. J, a decree in terms of the award. Then there is an affidavit of 
~~ the agent of the money-lender, dated the 21st of July, stating 
that as the-defendant has at present no means to pay off the 
debt, we appointed a Panch, and the Panch fixed instalments 

as mentioned above. 

Mr. Mohile, the Subordinate Judge, on the 22nd of July 
entertained the application to pass a decree in accordance with 
the so-calied award. He says:—“ There appears to be a real 
point c: difference between the plaintiff and the defendant, 
that is the amount due by the latter to the former and the 
amount of instalments which the defendant should pay to the 
plaintiff”. It was quite clear upon the proceedings that there 
was no point of difference between the parties and no dispute 
18 to the amount of instalments. which. should be paid. We 
r that the regret First Class Subordinate \Judge should have: 

allowed his Court to be used for a proceeding of this kind, and 
it reflects but little credit on his judicial capacity that he should 
tmitted it. We set aside the decree under ss. 115 and 
151 of the Code of Civ! Procedure. 






a i Decree set aside. 
iori Sir Basil Scott, Kt., Chief Justice and Mr, Justice Batchelor, 
J1914 TAYABALI GULAM HUSEIN 
yar UV. 
eon 2 ATMARAM SAKHARAM VANI* 


Civil Procedure Code (Act XIV of 1882), Sec. 278—Decree—Execution— 
Attachment of debt—Garnishee claiming set-off—Set-of can-be claimed by 
garnishee—Payment of Court fees . not necessary—The claim must be 
made within a year of the disallowing of the garnishee’s objection'by the 
executing Court. 


Tn execution of a decree against a judgment-debtor, Ru. 1028, which stood 
at his credit at the Chalisgaon shop of the defendants (garnishees) 





*Second Appeal No.-509zof 1918, the decree passed by V. G. Sane, 
- from the decision of J. Scotson, Subordinate Judge at Chalisgaon „in 
istant Judge of Kbandesh, in Civil Suit No. 115'of 1998, 
apeeal No, 327 of 1910, confirming 
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were attached by the plaintiff under s. 268 of the Civil Procedure Code of 
1882. The defendants contended that although Rs. 594 were due by them 
to the judgment-debtor at their Chalisgaon shop, Rs, 676 were due to them 
by the judgment-debtor at their Pachora shop, and claimed a set off. The 
Court, however, ordered on the 4th September 1905 that the debt attached 
should be sold, Atthe sale, the debt was purchased by the plaintiff, who 
sued in 1908 to recover Rs. 594 from the defendants. The lower Court was 
of the opinion that the Chalisgaon and Pachora accounts being separate the 
defendants could not claim that the Pachora debt should be taken into 
account, for the plaintiff had not made himself responsible for the judgment- 
debtor’s debts having only purchased one of his assets. The Court also 
held that the question of set off could not be gone into unless on payment 
of Court fees as on a counter-claim :— 

Held, (1) that if a cross-debt were due to the defendant at the date of the 
attachment it was obviously just that there should be a set-off in their 
favour ; 

(2) that the equity arising from the cross-debt could be set up by the 
defendants even in absence of payment of a Court-fee ; 

(3) that the defence of set-off was, however, not open to the «defendants 
after their failure to raise the attachment as no suit had been filed by them 
within a year from the 4th September 1905. 

Chidambara Patter v. Ramasamy Patter (1) followed, 

Harilal Amthabhai v, Abhesang Meru (2) not followed, 


ATMARAM (plaintiff) obtained a decree against .one Baba 
Ismail Kachhi. In execution of that decree he attached a 
debt of Rs. 1,023-8-0 owed by Tayaballi Gulamhusain & 
Co., (defendants) to Baba Ismail, under s. 278 of 
Procedure Code of 1882. ‘The defendants applied tọ raise the 
attachment on the ground that though they owed Baba 
Ismail Rs. 594 on the account of their Chalisgaon jshop, they 
were his creditors to the extent of Rs. 650-12-6 on th¢ account of 
their Pachora shop. In other words, they claimed that nothing 
was due from them to Baba Ismail: but on the contrary Baba 

pone them Rs. 56-12-6. The executing Court overruled the 
objection and ordered the debt to be sold by auction, on 
the 4th September 1905. The sale took place on the 6th June 
1906, and the debt was purchased by the plaintiff for Rs. 55. 

The plaintiff filed the present suit on the 14th February 
1908 to recover Rs. 594 from the defendants. The defendants 
again pleaded the set-off which they had set up unsuccessfully 
in the execution proceedings. 

The Subordinate Judge held that the defendants were liable 


to pay Court-fees ‘for the set-off claimed on the following 
grounds :— 






(1) (1908) I. L, Rs 27 Mad, 67, (2) (1830) L L: R. 4 Bom, 323. f 
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“Lf the defendants want to set off the amount to their credit in the Say- 
gaon books against the claim in suit, their prayer for the same cannot be 
given effect $o unless they first pay the necessary Court fees. Set-off is in 
the nature of a counter claim and the institution fees have to be first paid, 


I therefore find on the 2nd issue thag the defendants are liable to pay the 
Court fees,” 


` 1914 
—w 
TAYABALI 

ov 
ATMARAM ; 
— The Subordinate Judge eventually passed a decree in 
l plaintiff's favour for Rs. 594 which were found due by the 
defendants at their Chalisgaon shop. 


On appeal the Assistant Judge was of opinion that the 
defendants were not entitled to adjust the debits and credits 
of Baba Ismail in the Pachora and Chalisgaon shops at the 
date of the prohibitory order, on the following grounds :— 


‘“ Tho position then is that Baba Ismail had two separate accounts at 
Sayagaon and Pachora ; in the former he was at credit and the latter at debit, 
The plaintiff in this case purchased the debt due to Baba Ismail, that is to 
say the credit to Baba Ismail at the Sayagaon shop, and sues the present 
defendants for what was owing to Baba Ismail on that Khata. He.stands 
in Baba Ismail’s shoes as far as that claim is concerned, He is no way 
responsible however for Baba Ismail’s debts and the defendants are not 
entitled to claim from him for Baba’s indebtedness.to them, 

Defendants say however that for the whole they\were not indebted to 
Baba Ismail and therefore plaintiff got nothing by his\ purchase. I cannot 
agree with this. There'was no reason whatever why, the accounts being 
ate (as they havebeen held to be), Baba should not have sold his credit 
ta even although he were indebted on another and similarly that 

N 





on one 
` credit could) be attached and sold. , 

T This being\so, defendants cannot possibly claim that the other Khata 
i should be takien into account—for the plaintiff has not made himself respon- 
i sible for Baba’s debts, he has only purchased one of his assets. 

H There can therefore be no question either of set off or reduction of plaint- 
/ iff’s claim by the amount due to the Pachora shop.” 


= 


He, therefore, confirmed the decree. 
The defendants appealed to the High Court. 


Shortt, with M. V. Bhat, for the appellants. 
Weldon, with R. R. Desai, for the respondent. 


gcorr C. J.—In execution of a decree in Suit 689 of 1904 
against Baba Ismail, a debt of Rs. 1,023, alleged to be due to 
the judgment-debtor by the firm of Tyaballi Gulam Hussein, 
the present defendants, was attached by the judgment-creditor, 
the present plaintiff, under s. 268 of the Code of 1882. The 
garnishees received notice to bring into Court the amount of 
the alleged debt, but as they disputed their liability they 
objected to the attachment and the judgment-creditor‘having 
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put in an answer they gave evidence -before the executing 
Court to ‘prove that they in fact owed nothing to the 
judgment-debtor as, although Rs. 594 were due by them to the 
judgment-debtor’s Chalisgaon shop, Rs. 676 was due to them 
by the judgment-debtor’s Pachora shop. This evidence was 
given on the 4th of September 1905 and thereafter on the 
same day the plaintiff applied for sale of the debt of Rs. 594. 
The executing Court then ordered that this debt should be 
sold. On the sale it was purchased by the plaintiff who now 
brings this suit to recover the Rs, 594 from the garnishees. 
The garnishees set up the same facts in defence as they set 
up. when they unsuccessfully objected to the attachment. 
The learned Judge in the lower appellate Court was of opinion 
that the Chalisgaon and the Pachora accounts being separat e 
the defendant could not claim that the Pachora debt should 
be taken into account, for the judgment-creditor had not made 


himself responsible for the judgment-debtor’s debts having - 


only purchased oneof his assets. If this were the only 
question in the case we should reverse the decree of the 
' Assistant Judge, for, as decided in Tapp v. Jones (1), if a cross 
debt were due to the garnishee at the date of the attachment 
it is obviously just that there should bea right of set-off in 
his favour y ‘this principle is recognised by the Indian 
Legislature in the Transfer of Property Act, s. 132 (s 
We also do not agree with the Subordinate Judge fin the trial 
Court that the equity arising from the cross debt could not 
be ‘set up by the defendants except on payment of 4 Court fee 
as óna counter-claim. 

“ The more serious question for the defendants is, we think, 
" whether the defence of set off is opento them after their 
failure to raise the attachment as no suit has been filed by 
_ them within a year from the 4th of September 1905 to 
establish the right alleged by them and not allowed by the 
executing Court. 

The point was not taken by the plaintiff in the lower Court 
and was just suggested from the Bench in this appeal. We 
have now heard arguments upon the point, 

The defendants’ Counsel relies upon the decision in 
Mussamut Rambuity Kooer y. Kamessur Pershad (2) which 
upon the facts found was a similar case to the present. We 
are, however, unable to accept it as an authority for two 


oe (1875) L. R. 10 Q. B. 591,, 593. (2) (1874) 22 W. R. 36, 
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A. ©. J. reasons, First, because s. 246 of the Code of 1859 provided 
1914 that the party against whom an order might be given on 
~~ investigation might bring a suit to establish his right within 

Tayasant one year from the date of the order: a provision which the 

i U. Court held would not necessarily prevent the garnishee from 
TMARAM ® s 
"— Setting up the same défence upon an action brought against 

Soott C J. him by the purchaser of the debt. This ruling is no longer 

applicable, for s. 283 of the Code of 1882 ( O. XX1, r. 63, of the 
present Code ) provides that the order on the investigation 
shall, subject to the result of such suit, if any, be conclusive. 
It is, therefore,no longer open to a garnishee to plead a 
defence which has already in an execution inquiry been 
unsuccessful except in a suit instituted within one year from 
the date of the adverse order. Secondly, we are unable to 
follow the argument of the Calcutta Judges based upon other 7 
sections of the Act of 1859, for it seems to ignore the finding 
arrived at that the.property attached was not money but a 
debt, andthe proyisions of s. 265 which provided for the 
delivery of debts sold in execution. 

The other case relied on by the appellants was Harilal 
Amthabhai v. Abhesang Meru (1) in which on an unargued 
reference for opinion from a Subordinate Court the Judges - 

P ed the opinion that s. 278 of the Code did not apply to 
objection§ to the attachment of debts but that\ the Court 
should satisfy itself that a debt was existent beforè~selling it. 
This decision does uot appear to us wholly consistent with 
that in Mansukh Umed v. Bhagwandas Jamnadas mentioned 
in the Subordinate Judge’s reference in Harilal Amthabhaty. 
Abhesang Meru). We cannot accept an expression o 
opinion on an unargued reference as a binding authority. 
A different view of s. 278 has been taken bya Full Bench 
of the Madras High Court after argument, in Chidambara 
Patier v. Ramasamy Patter (2) overruling Basavayya v. 
Syed Abbas Saheb (3), a decision based upon Mussamut 
Rambutty Kooer v. Kamessur Pershad (4), We agree with 
the Full Bench of the Madras High Court. It is of importance 
that garnishees’ claims and objections should be decided at 
least as promptly as other objections to attachment. 

Order XXI, r. 58, applies in terms to any property attached 
in execution and thus relates to debts so attached. The sum 


= 








ld 









(2) (1880) I. L. R. 4 Bom, 323, (8) (1900) I. L. R. 24 Mad. 20, 
(2) (1903) I, L, R,27 Mad. 67. (90874) 22 W- R. 36, 
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of Rs. 594 appearing due, in one set of the garnishees’ books, A. ©. J. 


to the judgment-debtor was not liable to attachment if it was 
in fact cancelled by another debt due by the judgment-debtor 
to the garnishee in another set of books. If it was not so 
cancelled it was attachable property constructively in the 
possession of the judgment-debtor. In another view also the 
question raised by the garnishee called for investigation under 
s. 278 and the following sections, for the debt attached could be 
regarded as property in the possession of the garnishee in trust 
for the judgment-debtor : see Vinal? v. De Pass Q). We dismiss 
the appeal without costs. 


Appeal dismissede 


J 


‘ Before Mr, Justice Beaman and Mr. Justice Hayward, 


DOLATRAM DWARKADAS 
v. 
THE BOMBAY, BARODA & CENTRAL INDIA RY. Co: 


mies receipt—Document of title—Negotiadility~Endorsee can sue Railway 
Company for loss ‘of goods. 


A railway vedeipt i is a mercantile document of title. The endorgee.pf 
the receipt has, therefore, sufficient interest in the goods co#red by it 
to sue the/Railway Company for their loss, 


Amarchand & Co, v. Ramdas (2), followed. 


Q: the 18th June 1912, one Sukhdin Ramlal consigned 115 
s of wheat from Rahimabad, a station on the Oudh and 
ee ilkhand Railway to Ahmedabad, a station on the Bombay, 
lea and Central India Railway. The goods were con 
signed by Sukhdin to self; but he made an endorsement on 
the Railway-receipt to the effect that the goods should be 
delivered to Narandas. The receipt was endorsed by Naran- 
das in favour of the plaintiff Dolatram Dwarkadas. 

The plaintiff paid the freight at Ahmedabad on the 4th July 
1912; and signed the delivery book. He was allowed to take 
away the goods on the 19th idem, on payment of Rs. 25-7-0 
as demurrage. He then took delivery of 96 bags; but refused 





(2) [1892] A. C.90, 95. i from the decision of-G, V. Saraiya, 

(2) (1913) 15 Bom: L, R, 890. Judge of Court of Small Causes 

* Civil Application No. 234 of 1913, at Ahmedabad, in Qiyil Suit 
under extraordinary jurisdiction, No, 3ọ49 of 1912, 


1914 
“~~ 
TaYaBaLr: 
v. 
ÅTMARAN 


Scott C. J. 


1914 


a 
June 12 
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A.C. J. to take delivery of the remaining 19 bags on the ground that 
1914 they were torn and empty. 
~~ The present suit was filed to recover the value of the 19 
Dorargam bags of wheat and to recover back the amount of demurrage. 
u The defendant Company contended inter alia that the 
B, B. & ee ae 
C'I, Ry, Plaintiff was merely a commission agent and that he was not 
wae - entitled to maintain the suit. 

The learned Judge dismissed the suit on the ground that it 
was not maintainable by the plaintiff as he was a com- 
mission agent and as such could have no interest in the wheat 
not delivered. 

The plaintiff applied to the High Court under its extra- 
ordinary jurisdiction. 


G. N. Thakor, for the applicant. . 
Binning, with Messrs. Crawford, Brown & Co., for the oppon- / 
ent. : 


BEAMAN J.—After having given this'nice question our most 
careful consideration we think that in view of the recent deci- 
sion of this appeal Court in Amarchand & Co. v. Ramdas (), 
it must be taken as settled law that a railway receipt is a 
mercantile. document of title. That being so, we think it 
necagsarily follows that the endorsee of such & railway receipt 
has suiteient interest in the goods covered by ih to maintain 
an action of this kind. We are, therefore, of opini 
decision of the Subordinate ‘Judge with Small Ca 
powers was not according to law. Reversing his decisi 
the point just mentioned we agree with -his findings of Yact, 
and now order that the decree be made ia the plaintiff's favo 
in the terms of those findings. The defendant-Company mus 
pay'all the costs. 










Rule made absolute, 


-(2) (2918) 15 Bom. L, R, 890, 
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Before Mr, Justice Beaman and Mr, Justice Hayward. 
BANDOO KRISHNA KULKARNI 


: v. 
NARSINGRAO KONHERRAO DESHPANDE.* 


Civil Procedure Code (Act V of 1908), Sec. 37—Bomlay Civil Courts Act 
(XIV of 1869), Sec. 32—Bombay Court of Wards Act (Bom, Act I of 1905) 
—Deeree passed by Subordinate Judge—Addition of Court of Wards after 
decree—Execution proceedings can be entertained by the Subordinate 
Judge. 


A decrea was passed by a Subordinate Judge, Thereafter the estate 
of the judgment-debtors having passed into the management of the 
Court of Wards, the Court of Wards was added as a party to the execution 
proceedings. The Subordinate Judge held that he had no jurisdiction 
to go on with the execution proceedings as the Court of Wards was a 
party :— 

Held, that the Subordinate Judge had jurisdiction to proceed with the 
execution notwithstanding that after the decree the Court of Wards had 
become a party to the execution proceedings, 


A DECREE was passed by the First Class Subordinate Judge 
at Belgaum against Narsingrao and Keshavrao. After the 
decree, the estate of the judgment-debtors passed under the 
superintendence of the Court of Wards. 7 ' 

The plaintiff Bando applied to execute the decrge“in the 
Court of the’ First Class Subordinate Judge at Belgaum and 
the Court of Wards was added as a party to the execution 
proceedings. i 

The Court raised an issue, whether the Court has jurisdiction 

entertain and proceed with the Darkhast? This issue was 
‘found in the negative for the following reasons :— 


The question of jurisdiction was not raised by either party to the,Darkhast, 
but the consent of parties cannot create a jurisdiction not vested by law. 
In Civil Application No. $8 of 1911 under Extraordinary J urisdietion, the 
High Court has held that suits to which the Court of Wards isa party 
cannot be heard by the Courts of the Subordinate Judges, Prima facie, 
therefore, they have also no jurisdiction to entertain applications for 
execution of decrees against the Courts of Wards. It is however urged 
that, under s, 32 of the Civil Courts Act, a Subordinate Judge cannot receive 
or register a suit in which an officer of Government is a party in his official 
capacity, and that tho prohibition cannot extend to applications for execu- 
tions. Tt is pointed out that a suit must commence with a plaint and that 
an application for execution is not asuit, but only a proceeding in a suit, 


Se Made. Subordinate ndee at Pal. 
—¥first Appeal No. 76 of 1913, from Class Subordinate Judge at Bel- 
the decision of G. R. Koppikar, First gaum; in Darkhast No, 443 of 1909. 
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(L. L., R. 22 Madras 256). But-can.-it be said that ra Court which has’ no 
power to receive a suit, gets the power to entertain a proceeding in continua- 
tion of that suit, after it has once registered it? I am unable to accept that 
view without an authoritative decision on the point, When the Legislature 
prohibited the Subordinate Judges from receiving or registering particular 
suits, it was evidently intended that they should have nothing to do with 


The plaintiff applied to the High Court. 


Jayant G. Rele, for the applicant—Under s. 32 of the Civil 
Courts Act, a Subordinate J udge cannot receive or register a 
suit in which an officer of Government is a party in-his official 
‘capacity and that Prohibition cannot extend to. applications 
for executions. An appplication for execution is not a suit but 
only à proceeding in the suit: Venkata Chandvappa Nayani- 
varu v. Venkata Rama Reddit). When the present suit was 
instituted, Court of Wards was not a party but was added 
after the decree in execution proceedings. The jurisdiction 
of the Court to execute its own decree was not thereby 
affected: First Appeal 29 of 191g. i 


Nilkanth Atmaram for the respondent.—The Subordinate 
Judge’s Court ceased to have jurisdiction to execute its decree 
on account of the Courts of Wards being made a party and as 
under s. 37 (b) of the Civil Procedure Code the Court which 
pas decree "includes the Court which, if the suit wherein 
the decree was passed was instituted at the time of 
making the application for the execution of the decree, would’ 
have jurisdiction to try such suit. SS 


BEAMAN J.—The only question arising in this First Appeal 


is whether the Court of the Subordinate Judge had Jurisdiction~ 


to proceed with the execution of its Own decree. When the 
suit was instituted no Government servant was a party to it 
and it was not until after the decree that the Court of Wards 
was added. In terms, therefore, s. 32 of the Civil Courts Act 
does not apply. But it is contended inferentially with reference 
to s. 37 of the Civil Procedure Code that awhere a party is 
added in execution, who, had he been a party when the suit 
wherein the decree was passed was instituted, would have 
deprived the Court of its jurisdiction, that Court ceases to have 
jurisdiction for all purposes of executing its own decree. That 
contention gained some colour,from s. 37- But we find that 


2) (18989 I. L. R. 22 Mad, 258, 


7 


s 
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the facts here cannot be distinguished in any material particu- 
lar from the facts in Gopal Apaji v. Keshavrao Konherrao (+), 
where a bench of this Court decided that the Court which 
passed the decree had jurisdiction to proceed with the execution, 
notwithstanding that after the decree the Court of Wards had 
become a party to the execution proceeding. And we see no 
reason to doubt that that case was correctly decided, nor why, 
by giving a different decision here on the same facts, we should 
encourage uncertainty and-a conflict of opinion. We, therefore, 
think that the present appeal must be allowed, and the Court 
below be directed to proceed with the execution of the decree. 
The appellant must have the costs of this appeal. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Davar, 


BAI FATMA 
v. 


THE RANDER MUNICIPALITY. - 


Bombay District Municipal Act (III of 1901), Secs. 92 a) 96 (2)}—Erecting a 
new building—Permission of the Municipality—Permission reguiring owner 
to keep a sirip of land in front of her house unbuilt upon for widening 

ı street— Regular line of street not prescribed—Condition not valid— Owner 


- building upon ike space directed to be kept vacant cannot pe asked to 
remove ae 


The plaintif, who owned a house at Rander, applied to the Rander 
Municipality on the 25th April 1911 for permission to rebuild it. 
O he Sth June 1931, the Municipality granted her permission 

ñ condition, among others, that she should in re-building her housé 
keep an open space of 5 feet 8 inches in front of her house so as to 
widen an existing road from 8 feet 4 inches to 14 feet. It appeared 
that the Municipality had not determined any regular line either for 
~ the existing street or for the future as contemplated ins,92 of the 


(1) First Appeal No. 29 of 1913 
decided by Scott C. J. and Batchelor 





cuted. Acting under s. 151 of the 
€ode of Civil Procedure we set 


J,, on the zoth September 1913, 
Scorr O, J.—We-see no reason 
why the Subordinate Judge should 
not have executed the decree which 
he had passed. We think that the 
learned District Judge has unneces- 
sarily added to the successful 
plaintiff’s costs by dismissing his 
Darkhast, when he came to the con- 
clusion that his was not the Court 
in which the decree should be exe- 


B 67 


aside the order of dismissal and 
direct that the Darkhast be returned 


© for presentation to the Subordinate 


Judge for execution. 
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from the decision of M. S. Advani, 
District Judge of Surat, in Appeal 
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passed by N. V. Desai, Joint Sub- 
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unicipalities Act 1901; but the condition in question was 
prescribed presumably under s. 96 (2) of the Act. ‘Lhe plaintiff dis- 
regarded the condition and built upon the space in question, The 
Municipality having threatened her to pull down the building, the 
plaintiff filed asuitto restrain the Municipality from doing so, The 
lower-Courts refused to grant the injunction prayed for, The plaintiff 
appealed :— 

Held, (1) that the power of the Municipality under s. 96 to prescribe 
the location of the building was given in relation “to any street exist- 
ing or projected as they think proper,” whereas, the Municipality had 
prescribed the location of the building in relation, not to the existing 
street but to a street which might come into existence in the future 
but was not-yet projected, 

(2) That if the condition of the permit were complied with the plaintiff 
would have to give up or keep vacant and unproductive a considerable 
portion of her land, and the Municipality would have the opportunity 
of paying compensation for it at any time they might feel disposed to do 
80, which would be contrary to the provisions of s, 92 which contem- 
plated that when a set back was determined upon compensation should 
be paid to the owner, 

(3) That the plaintiff was, therefore, entitled to ihe injunction sought 
by her. 


SuIT for injunction. 

The plaintiff owned a house at Rander. She applied on the 
25th April 1911 to the defendant Municipality for permission 
to pull down the ‘existing house and to erect a new one in its 
place. THe house in question abutted on a public street which 
was 8 feet 4 inches, wide and which was vested in the defen- 
dant Municipality. SN 

The defendant Municipality had not prescribed any yegular 
line either for the existing street or for the future as contem-- 
plated in s. 92 of the Bombay District Municipalities Act 190r 
The Municipality, granted permission to the plaintiff on the 
sth June i911, but subject to certain conditions, some of 
which were as follows :— 

imit is granted to you subject to the conditions noted on the back 
of this per mit for pulling down your building and building a new building 
on the land by keeping open: space so as to leave the width of the road 14 
feet and a half_on the south of-the said building.... 

1, To the south of the said house there is a public road. For the improvee 
ment of the said road you must leave on that side a space in length,..feet and 
in width 14 feet inches o and build the house. 

6. Youshould not allow any waterj other than the rain-water to flow 
from the house on to the road. 

7, As your building-stands on the public road, you should take precaution 
to see that the water from your roof does not fall upon persons passing by 

the way, 
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The plaintiff in building her house did not leave any open A. CG. J. 
space as required by the Municipality, but built upon the old 1914 


foundations and limits. - i ~~ 
The defendant Municipality called upon the plaintiff to set Bar Farma 
back her house so as to widen the road in front of her house PE 
to 14 feet: and, in default, threatened to: pull down the  Myntor- 
building. PALITY 


=o 


The plaintiff filed the present suit to obtain an injunction 
restraining the Municipality from pulling down any part of her 
new building. ; 

The Subordinate Judge declined to grant her the injunction 

_ on the following grounds :—. 


It was contended that defendant had no power to order plaintiff to leave 
open a space as.was done in Ex. 33 since there was no regular ‘line of a public © 
street determined upon in that locality. Defendant admits that the order 
is not passed under s, 92(see purshis Hx. 15) but is one passed under s. 96 
sub-section (2) and on aconsideration of the words now in that sub-section 
. (viz, or with reference to the location of the building in relation to any street 
existing ), I think the order given was legal and not inconsistent with Act 
III of 1901. The order to plaintiff is to so locate her building as to leave a 
certain open space to the south of it and this I think. the Municipality has 
power to do, Supposing for purposes of -sanitation of the town -or the 
locality a Municipality thinks it necessary to ask an owner;who.- wants to . 
rəbuild'his whole house to build it, but to so build itas to leave an open , 
space say 2 small compound in front or at the back, has it or həs it not got 
the power to ask him to do so? I think the words quoted by me give the 
power in question: for the owner, ia that case, would be asked to locate : 
his building, i.e, the main structure, in a particular position, The open 
space left under such a direction would continue no doubt to be the 
property of the owner and he may use it in any way he likes so long as he 
doesnot build upon it. l 


j On appeal, this decree was confirmed by the ` District 
/ Judge. : 
- The plaintiff appealed to the High Court. 


Inverarity, with Manubhai Nanabhai, for the appellant.— 
The condition of the permit requiring us to keep open a space 
5 feet 8 inches in width is illegal. It is admittedly not 

-made under s. 92. No regular line has been laid down and 
the other conditions of s. 92 are not fulfilled. Set-back cannot 
be required for widening a street, but only to make its line 
regular: Essa Jacob v. Municipal Commissioner of Bombay (1), 

The Municipality, however, relies upon its powers under s. 96 
(2) whereby it “may impose...such conditions... with 


(1) (1909) I. L. R. 25 Bom, 107, 110, per Jenkins C. J, 
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A.C. J. reference to the location of the building in relation to any 
1914 Street existing or projected as they think proper.” But it is 
© provided at the same time that such orders should not be 

Bar Farma inconsistent with the provisions of the Act. We submit they 
v, are inconsistent with the provisions of ss. go and ọ2. The 
oe effect of the order would be to set-back the house without any 
patiry compensation being paid to the owner, whereas ss. 90 and 92 
e~- require the Municipality to pay compensation for the land: 
Queen-Empress v. Veerammal (+); the Madras District Munici- 

pal Act ( Mad. Act IV of 1884), ss. 158 and 180, 

. The present case is distinguishable from cases where, for 
the sanitation of the house to be built (and not for the 
sanitation of the town ) the Municipality require a space to be 

-kept open as a gully as in Municipality of Thana v. Fazal 
Karim (2). 

Strangman ( Advocate General ), with M. K. Mehta, for the 
respondent.—The condition is imposed under the powers given 
by cl.(2) of s. 96. The Municipality may, for sanitary 
purposes or for ventilation, require a certain space to be kept 
open, as in overcrowded areas. No street is yet projected, 
but the Municipality may fix the location of the building with 
reference to the existing street. The house is set-back, but 
there is no set-back in the sense used in s. 92, as the land is 
only to be kept open by the owner. He is. only prohibited 
from building upon it. It continues to be his\property. He 
can use it as his garden or compound. For this, ‘no compensa- 
tion need be paid. He will get the compensation\.when the 
Municipality may at any time hereafter take it for widening 
the street. The conditions required for a set-back under 3: 
do not exist at present, so the Municipality cannot acquire the 
land and cannot be called upon to pay compensation for it. 






Scott C. J.—The plaintiff being the owner of a house in 
Rander applied to the Municipality for permission to rebuild it 
on the 2sth of April r911. The Municipality in reply to her 
application on the 5th of June 1911 prescribed conditions presu- 
mably under s. 96 (2) ofthe District Municipal Act. The 
permit was granted to her subject to conditions noted on the 
back for pulling down the building and building a new building 
on the land by keeping a space so as to leave a width of road 
14 feet and a half on the south side of the building in pursuance 





` (2) (2892) I, L, R, 16 Mad, 230. (2) (1901) 8 Bom, L, R.§842, 
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of the order passed by the Managing Committee on the 6thof A. QJ. 
May r911, and the first condition of the permit is that “ For 1914 
the improvement of the said road you must leave on that side =~ 
a space in length...and in width 14 feet and build the house P Bar FATMA 
and ‘the 7th condition states: “As your building stands on Pett 
the public road you should take precaution to'see that the Munrct 
water from your roof does not fall upon persons passing by  paLity 
that way.” Scott U. J. 
Now the public road at the time of the permit was consider- — 
ably less than 14 feet, namely 8 feet 4 inches. The power of 
the Municipality under the section to prescribe the location of 
the building is given in relation ‘to any street existing or 
projected as they think proper’. They have prescribed the 
location of the building in relation, not to the existing street, 
but to a street which may come into existence in the future. 
But we do not think that on the admitted facts it can be said 
that there is a projected street 14 feet in width, for there is no 
regular line determined either for the existing street or for the 
future as contemplated in s. 92. The permit clearly shows 
that the first condition is not for the purpose of sanitation or 
for the purpose of ventilation, but simply for the improvement 
of the street by widening it, and the object is to get a set-bacs 
which cannot be obtained under s. 92, because the condition» 
contemplated in that section do not yet exist. The result is 
that if the condition of the permit were complied with the 
plaintiff would have to give up or keep vacant and unproductive 
a considerable portion of her land, and the Municipality would 
have the opportunity of paying compensation for it at any 
‘time they might feel disposed to do so, which would be con- 
trary to the provisions of s. 92 which contemplate that when 
‘a set-back is determined upon compensation shall be paid to 
the owner. The case is very similar to-Queen-E'mpress v. Veeram- 
mal (0). We think that the plaintiff is entitled to the relief 
which she prays, namely an injunction restraining the defend- 
ants from pulling down the building, or any portion thereof 
or from putting in forcé their notice of the rath of September 
"1911. The defendants must pay the costs throughout. The 
decree of the lower appellate Court is set aside. 


ie Decree set aside. 


(2) 0892) L. D. R. 16 Mad, 230, 
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APPEAL FROM ORIGINAL CIVIL - 





Before Sir Basil Scott, Kt., Chief Justice, and my. Justice Batchelor, 


R. D. SETHNA 


v. , 
GRACE EDITH HEMMINGWAY.* 


Transfer of Property Act (IV of 1882), See. 130—Indian Trusts Act (II of 


1882), Sec. 81—Chose in action—Assignment—~Fized deposit ‘receipt— 
` Depositor asking Bank on due date to renew the deposit on donee’s name—~ 
Valid gift—Resulting trust cannot be implied from the transaction, 


W had a fixed deposit of Rs. 10,500 at a Bank which fell due on 


the 7th August 1912. On the due date,-W sent the receipt duly endors- , 
ed, and sent a letter to the Bank asking that the amount of the: 


deposit with interest may be handed over to his nephew (defendant). The 
defendant drew interest and Rs, 500 and deposited Rs. 10,000 with the 
Bank fora fixed term in hig own name. On W’s death, which took 


place on the 18th October 1912, plaintiff, one of the. heirs of W, filed a 
suit to obtain a declaration that the amount of Rs, 10,000 formed part 
of W’s estate. _ The lower Court held that the endorsement of the 


` receipt by W was ‘not’ evidence of a gift to defendant; that there 


Was no effective transfer of the debt due by the Bank to W, and that if 
there was, there would be a resulting trust for the legal representatives 


of W under s, 81 of the Indian Trusts Act. The Court having granted | 


the declaration, the defendant appealed :— 

Held (1) that the defendant was the owner of the money secured by 
the existing receipt ; because an order ona Banker™to pay money which 
he held to the credit of a customer was notan assignment of the debt but 
an authority to deliver property which, if acted on, was “uivalent to 
delivery by the customer ; - Ss 


(2) that the evidence in the case negatived the idea of any res 
trust ; l 


expectation that he would look after the donor till the latter’s death, 


A deposit receipt is nota negotiable instrument which passes either : 


by delivery or by endorsement, but where the money mentioned in the 


receipt is immediately payable and the receipt is presented duly .< 


indorsed together with an order to pay a given individual, that individual 
becomes the owner of the money upon payment by the banker or his 
promise to hold it at the disposal of the payee, . r 


ONE Charles Andrew Wakeford was in receipt of a Govern.. 
ment pension of Rs. 54 per month. He had deposited on the 
7th August r911 a sum of Rs, 10,500 with the Hongkong and - 





. Shanghai Bank for a fixed term of one year. He was 


© *0, C, J, Appeal No, 62 of 1913, Suit No, 699 of 1913, 


(3) that there was an absolute gift to the donee (defendant) with the . 


K 
\ 


N 
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unmarried. Amongst his. next-of kin were ten grand nephews 
and nieces, viz. two sons and two daughters (one of whom 
was Grace, the plaintiff) of his predeceased niece Jane 
Elizabeth Williams, and three sons (one of whom was Wilmot, 
the defendant ) and three daughters of his predeceased nephew 
Edmund Charles Harrison. 

At first, Wakeford had made a will whereby he had given 
Rs. 2500 to plaintiff and Rs. 1000 to defendant, and had 
directed other legacies. Subsequently, however, he changed 
his mind, destroyed his will and thought of giving away the 
whole of Rs. 10,500 to the defendant Wilmot. Wakeford was 
at the time in indifferent health and the defendant and his 
wife were taking care ofhim. Onthe 8th August 1912, 
Wakeford wrote to the Hongkong and Shanghai Bank, saying : 
“Iam forwarding the receipt for the interest now due. I 
wish it to be handed over to my nephew. I also wish you 
to hand over the amount of Rs. 10,500 which is in fixed deposit 
to my nephew Wilmot Charles Harrison to his account. i 

The defendant accordingly drew interest; he also drew 
Rs. 500 out of the principal sum. He deposited the remaining 
amount of Rs. 10,000 with the Bank and obtained a receipt in 
his own name. 

Wakeford continued to live with the defendant until his, 
death which occurred on the 18th October i912, at the age of 
84 years. 

The plaintiff filed a suit to obtain a declaration that the sum 
of Rs. 10,000, standing in the defendant’s name, formed part of 
the estate of Wakeford. 

6 defendant contended inter alia that the moneys in ques- 
{on were validly and effectually given to him by Wakeford. 
The trial Court gave the plaintiff the declaration sought. 
The judgment ran as follows :— 







MAcLEoD J.—Charles Andrew Wakeford, an European 
inhabitant of Bombay, died there on the 18th October 1912 at 
the age of 82 or 84, unmarried. He left him surviving as his 
next-of-kin ten grand-nephews and nieces ; four—the children of 
his predeceased niece Jane Elizabeth Williams: and six—the 
children of his predeceased nephew Edmund Charles Harrison. 
The plaintiff, one of the daughters of the above-mentioned 


Jane Elizabeth Williams, applied to this Court for letters of ` 
administration; but before they were granted she filed this suit ` 


against the defendant Wilmot Harrison, the son of the aboye- 
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A. O. J. mentioned Edmund Charles Harrison, for a declaration that a 
1914. sum of Rs. 10,000 deposited at the Hongkong and Shanghai 
—— Bank formed part of the estate of the deceased, and for such 

Seruna other reliefs as might enable her to get in the said amount. 


D - The deceased was a Government pensioner and in addition 
ahi to his pension was the owner of the deposit of Rs. 10,500 at 

— the Hongkong Bank which fell due on the 7th of August 1912. 
Macleod J. 


=o 


Previous to that date he mislaid the receipt and on the 24th 
of July he went to the Bank with the defendant to inquire 
what formalities should be followed in order to enable him to 
recover the money deposited. He was given a form of indem- 
nity to sign, which he took away with him; but on the 4th of 
„August the missing receipt was found. He had been taken ill 
about the 2nd of August and there can be no doubt from the 
medical evidence that on the grd and 4th of August his state’ 
of health was very poor. -On.the 7th of August he signed his 
name on the back of the receipt and gave it to the defendant 
with a letter addressed to the bank directing them to transfer’ 
the amount to the defendant.. The defendant took these 
two documents to the Bank but he was informed that as he had 
not been identified by the deceased the amount could not be dealt 
with. The defendant returned to the Esoof Building where the 
deceased was living and wrote out at the dictation of the de- 
ceased Ex. 3, which was signed by the deceased, and after the 
signature deceased identified the signature opns defendant: 
The letter runs as follows :— l 


~ 
“ Sin, I hereby state that I have found my Bank receipt. Herewith I am 
forwarding the same for the interest now due, I wish it to be handed over 


tomy nephew. I aleo wish you to hand over the amount of Rs, o0 
which is in fixed deposit tomy nephew Wilmot Charles Harrison to his._ 
account.” 


The defendant obtained from the Bank Rs. 420, the interest 
due onthe deposit ànd also Rs. 500 out of the principal and 
obtained a deposit receipt of Rs. 10,0900 in his own name for the 
balance. The deceased died on the 18th of October and after 

‘ the funeral the plaintiff was told for the first time by the 
defendant what the deceased had done. The plaintiff wrote 
through her solicitors on the 21st of November 1912, claiming 
that the deceased: had left a will and Rs. 10,000 deposited in 
the Hongkong Bank, and calling upon the defendant to prove 
the will. The defendant’s solicitors replied on the 27th of 
November 1912, and wrote again op the 28th of December 
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1912 ; but the plaintiff did not reply until the 21st of May 1913. 
Finally, this suit was filed on the 5th of August 1913. 

The defendant’s case is that on the 24th of July 1912, the 
day he went with the deceased to the Bank, the deceased told 
him that he wanted to make a present to him of Rs. 10,500; 
that he again repeated his intention on the 7th of August and 
also on the 8th;and the defendant claims that the gift was 
actually made and is a perfectly valid gift as against the heirs 
of the deceased. 

Now, on the 8th of August what was due to the deceased 
from the Bank was a debt of Rs. 10,500. That clearly under 
s. 3 of the Transfer of Property Act was an actionable claim, 
and the only way in which that could be transferred by the 
owner to another person was by a writing according to the 
_ terms of s. 130. It is contended that Ex, 3 satisfies the provi- 

-signs of s. 130; but it is quite clear that it does not. This 
writting is mery a notice to the person from whom the debt was 
due, asking him to hand over the amount of the debt to the 
defendant, but that is not sufficient to transfer the ownership 
in the debt. An obvious test is to see whether, after this docu- 
ment had been executed, the defendant could have sued the 
Bank on it. When a writing under s. 130. has been executed, 
all the rights and remedies of the transferor vest in the transferee, 
But a mere direction by the owner of adebt to the debtor 
to transfer in his books the debt to the name of another party 
cannot give Xhat other party any right to sue for the debt. 
a notice of transfer which, after the trans- 
the transferee can call upon the transferor 
That -is really sufficient to dispose of 
equired by law of the 


fore. it remained 








537 
0. 6. J. 


1914 
—_~ 
SETHNA 
Ve 
Hunmine- 
WAY 


Macleod J, 


} 


538 


0. 0. J. 


1914 
~ 
- SETHNA 
v.. 
Hrmxurng- 
WAY 


Macleod J, 


THE BOMBAY LAW REPORTER.  [VOL. XVI 
defendant was continuously visiting the deceased, and from the 
3rd of August, when the deceased was very ill, the defendant 
took privilege leave and stopped with the deceased. His wife 
also was visiting the deceased daily from that time. 

I am satisfied on the evidence that the deceased was anxious 
that the defendant should have the benefit of this money 
deposited with the Hongkong Bank. There is no doubt that 
there was in existence at that time a will, which is referred to 
by the deceased in his letter of the 19th of December rgro. 
That will has not been forthcoming. It cannot be suggested 
now that that will has been suppressed by the defendant, and 
therefore, I must take it for granted that it was destroyed by 
the deceased. If I believe the evidence of the defendant and 


‘his witness Mr. Barwick, it was destroyed on the 24th of July, 


According to the defendant’s evidence after he had been with 
the deceased to the Bank and to the Secretariat, they went to 
the Crawford Market, where they met with Mr. Barwick and ` 
had some conversation with him. From the Market the defend- 
ant and the deceased went to the deceased’s rooms in Esool’s 
Buildings and Mr. Barwick came shortly afterwards. Mr. 
Barwick has deposed that in his presence the deceased asked 
the defendant to take the will out of a box, that the defendant 
read the will and handed it to the deceased, and that the deceas- 
ed tore it up saying that he wanted to give the money in the 
Bank to the defendant as the defendant was goingto look after 
him to the end. This evidence is supported by the térms of the 
letter, Ex. 3. Even if I believed the whole „of that evidence, 
it does not follow that the deceased intendeg á 
mediate iņterest of this money to the defi 
the evidence points to is 
to have the bother old 
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‘+ "Flis is my nephew’s signature, _ ' 0. 0. J. 
i: (Sd, ) W. C. Harrison. 
', ( 8d.) C. A. Waxrsrorb.” 1914 
| The defendant asked for a new deposit receipt for Rs, ae 
10, 000 and the Bank issued a receipt for that sum in the aa 


defendant's name and paid him the interest due on the former Haye. 

receipt, and Rs. 500 as the balance of the principal. WAY 
‘Wakeford died on the 18th of Ostober r912 at the age of 84 Seot C.J. 

unmarried and leaving him surviving as his next of kin ten —-- 

grand nephews and nieces, viz. two sons and two daughters of 

his predeceased niece Jane Williams and three sons and three 

daughters of his predeceased nephew Edmund Harrison, Two 

days | before the due date for payment by the Bank of the sum 

of Rs, 10,900 secured by the deposit receipt in favour of the 

defendant one of the daughters of Jane Williams filed this suit 

laiming a declaration that she as administratrix of Wakeford 

was> ntitled to the said sum of Rs. 10,000 as part of his 


estate, 

The' iplaint was . semen in that it did not show that the 
plaintiff had obtained Letters of Administration and it should 
on, that account have bsen rejected on presentation. The 
plaintiff, however, obtained Letters of Administration on the 
‘gist | October 1913 a fortnight before the hearing and the 
hearing wag ally” proceed. A decree was passed, for the” 
plaintiff. ‘declaring that the Rs. 10,000 in question formed part 
of the estate. of the deceased and that the plaintiff was entitled 
to; sane. This/ was not contrary to s. 190 of the Succession 
Act’ as remat ed by the learned Judge. The only tenable 
technies “ybjection was to the institution of the suit before 
J go iff had an existing interest in the subject-matter. 
A “aint, however, if it had been taken and had resulted 

x ao" rejection of the suit at the hearing, would have only 
RG sto, a waste of time and costs without benefitting the 
Si _jndant, for a fresh suit would immediately have been 
$ PSught by the administratrix. The course which the trial 
É Aentually took was. determined by a ruling of the learned 

Judge’ that the endorsement of the receipt by the deceased 
was:not evidence of a gift and that the onus wason the 
‘deféridant to show how what was the only property of the 
deceased i in August came to be given to him and that if he 
: proved facts from which the Court could deduce that there 


' wasla good gift the plaintiff would then have to prove circum 


_stanices showing the gift was + invalid. On the evidence the 
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learned Judge was satisfied that th > BE 
DRE 


with the Bank but did not think 

defendant should be able to mak 

the donor’s lifetime or draw the interest withos uu, ~ 
provision for the donor’s maintenance but he held that there 
was no effective transfer, having regard to s. 130 of the 
Transfer of Property Act, of the debt due by the Bank to the 
deceased and that, if there was, there would bea resulting 
trust for the legal representative of the deceased under s. 81 
of the Indian Trusts Act. 

We are unable to concur in the learned Judge’s conclusion 
as to the effect of the transaction of the 8th of August: It is 
established by a preponderance of English authorities that a , 
deposit receipt is not a negotiable instrument which passes 
either by delivery or by endorsement, but where the money 
mentioned in the receipt is immediately payable and the 
receipt is presented duly indorsed together with an order to 
pay agiven individual that individual becomes the owner of 


the defendant should have the J 


` the money upon payment by the banker or his promise to 
“hold it at the disposal of the payee. The question is discussed 


will procure the delivery of property,” 


7: 
- to delivery by the customer. Here the letttz, 5 


t 


by Buckley J. in Zn re Beaumont (1), where he says :— 
“Tp all the cases, in order that the gift may be valid, it must I think) 


shewn ghat the donor handed over either PrP Nima icia of title to 
- property, which belonged to him. His own cheque 18 not-property ; it is only 


a revocable order such that if the banker acts on itthe donee will have the 
money to which it relates. Hven without actual payment.of the cheque 
there may be a geod gift—for instance, if there is adlur | ON by the 
banker to the donee to hold the amount of the cheg ”®bzo 4 vay s “that 


may beenough, Unless there is that, or somet TA aty Lo T Poh TD 
is no delivery of property, but only a delie, dog Pry V Stor, Jo Sion 
o 


E? Pe 
oO, 
qs 89, 980 d, 89 8p 
A 


8 oy, Rodan 
August is such an order and it has been. acted Vu.” Ya, 
be that if objection had been taken at the hearinBo,,?%oy . 


have been rejected for want ofa stamp. That, how, Pea is 


~ not an objection which can be effective in appeal now”? gat 
- the letter is on the record (see s. 36 of the Stamp Act.) \ °, 


The defendant is therefore the owner of the money secured 
by the existing receipt and the plaintiff cannot succeed unless 


(1) [1902] 1 Ch. 889, 894. ip 
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ate show’ that he holds it in trust for the donor or his repre- 
sentatives. ‘In our opinion the finding of the learned Judge as 
to the 'inténtion of the donor which is as favourable to the 
plaintiff’ as the evidence permits negatives the idea of any 
resulting, trust. Upon that finding this is a much stronger case 
in favour of the donee than Standing v. Bowring. (1) The plaintiff 
in that case being 86 years of age and being possessed of 
Consols: ito; the amount of £ 6000 transferred them into the 
names of hutself and her godson. It was proved that she was 
aware when she did this that she would be able during her 
‘lifetime to receive the dividends and that if her godson survived 
her-he would become entitled as survivor. ‘Lindley L. J. 
| remarked at p. 289 :— . 






















| 
ĝ ' plaintiff in her a of claim and in the Court below rested 
gso jon equitable grounds, and'‘sought to establish a trust in her favour. 
gly teust which was consistent with the evidence was a trust to pay 
< the Consols for the joint lives of herself and the defend- 
o versy, but is not sufficient for the plaintiff’ s 
pf an absolute trust for herself, But 
Bt on the defendant, when the evidence 
intended to create any trust of the kind. 
t implied by law to defeat the intentions of 
eated or implied or are held to result in favour 


Roted up to the donor’s expectations. According to Ex, 
(a letter’ of the deceased to the plaintiff in June 1911) the 
bner paid His rent out of the interest he then received from the 
ank: -and)presumably paid his other expenses from his monthly 
ension , of (Rs. 54. In the month following the gift the 
fefendant took the donor to live with him and thus became 
responsible for his lodging, 
Thé learned Judge at one period of the case thought that 
‘the fact that an old man of debilitated health gave all his 
‘Savings! to the one among his nephews and nieces who had taken 
‘charge of him raised a presumption of undue influence. We 
are not ‘prepared to assent. to this, and the evidence shows 
‘that . ai i coolness had arisen between the old man and the 


spa oe Cs 
a moa 7 


(a) (1885) 31 Ch, D, 282, 
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O...0. J. plaintiff whom along with her sister he had ‘at one time 
1914 intended to benefit by will. In our opinion’the evidence esta- 
Sa blishes that the donor was perfectly sensible and competent at 

Suruyxa the time of the gift and the charge that the defendant exercised 


Ue undue influence fails. We reverse the decree of the ‘lower 
Hrnatnc- Court and dismiss the suit with costs throughout. 
WAY : : 
pee Decree reversed. 
Sit OJ. 
pani Attorneys for the appellant: Little & Co. 


Attorneys for the respondent : Pestonji, Rustomji and Kola}. 
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[On appeal from the Chief Court of Lower Burma.) 











Present : 


1914 LORD SHAW, LORD SUMNER, LOR 
SaS JOHN EDGE AND 
Ayiil 7, 
CHANNING A 
V. 
THE EMPERO 


Judicial, Commitiee—Practice—Criminal Prece 
matters—Defamation—J ournalist’s privilege. 


The practice of the Judicial Committee in appea 
as laid down in The Queen v. Joykissen MHookerjee (1) an 
Islands Company v. The Queen (2) has not been altered by 
in In re Abraham Mallory Dillet (3) and later cases, 

The Judicial Committee is not a Court of Criminal Appeal and is n 
guided by-its own doubts of the appellant’s innoconce or suspicion o] 

- his guilt, The Judicial Committee will not interfere with the cours 
of criminal law unless there has been such an interference with th 
elementary rights of an accused as has placed him outside the pale o 
regular law, or within that pale, there has been a violation of the 
‘natural principles of justice so demonstratively manifest as to Convince 
their Lordships, first, that the result arrived at was opposite to ‘the result 
which their Lordships would themselves have reached, and secondly, 

. that the same opposite result would have been reached -by the local 
tribunal also if the alleged defect or misdirection hud been avoided. 

The following cases were also referred to :— 


——. 


* Reported by J. M. Parikh, Bar- (2) (1863) 1 M, P, O. (N, 8.) 999. siz, 


ristcr-at-Law, London. (8) (1887) 12 App, Cas, 459; 
(2) (1862) ı M. P. C..(N, S.) 272, ; 


oD 
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` Makin v. The Attorney-General for New South Wales (1); Vaithinatha 
Pillai v. The King-Eemperor (2); Lanier v, Rew (3); and-Cliffo:d v. The 
King. Emperor (4). ‘ 
In the, present appeal, held that the case was not improperly with- 
drawn from the jury’s domain on fact and they were not misdirected 
. in Jaw, and that the appeal must be dismissed. 
Where aneditor of a newspaper is prosecuted for defamation no 
privilege attaches to his position as no privilege attaches to-the profes- 
‘sion of the Press as distinguished from the members of the public, 
< ‘The freedom of the journalist is an ordinary part of the freedom of the 
E subject, and to whatever length the subject in general may go, 80 also 
may the journalist, but, apart from statute-law, his privilege is no other 
and no higher, i 


- APPEAL, by special leave, from a.conviction and sentence 
by the Chief Court of Lower Burma (October 19, 1912) on a 
prosecution for defamation. 

The appellant was the editor and one of the proprietors 
of the Burma Critic, a Rangoon newspaper.. He was charged 
under s. 499 ofthe Indian Penal Code with having defamed 
Mr. G. P. Andrews, ‘Deputy. Commissioner and District 
‘Magistrate of Mergui, by the publication in that paper on 
April 28, 1912, of two articles entitled “ A Mockery of British 
‘Justice.’ anne: , 

The trial took: place before the Chief Judge and a jury. 
‘The defence was based on exceptions 2 and g tos. 499. The 
Chief Judge directed the jury, which returned a verdict of 
guilty. The appellant was then sentenced, under s. 500 of 
the Indian, Penal Code; to one year’s simple imprisonment. 

The.@ppellant appealed to His Majesty in Council. 


Sir Robert Finlay K, ‘C., D. A. Wilson and Arthur Page, 
for the appellant, contended: that the Chief Judge’ wrongly 


excluded evidence as to Captain McCormick’s conduct and - 


misdirected the jury, and that the appellant’s conviction 
should therefore be set aside. They referred tothe Indian Penal 
Code, Ss. 52, 361, 363, 367, 375, 376, 499 and.5oo; Code of 
Criminal Procedure (Act V of 1898 ), SS. 162, 203, 204, 208, 
497, 498, 526'and 556; Indian Evidence Act, 1872, S. 105; 
and Mayne’s Criminal Law of India, 3rd ed., pp. 686 and 699; 
s5. 463 and 473.. As to what amounts to. abduction they 





(1) [2894] A. C. 57 , (2) [2914] A. O. 221. 
(2) (1913) L: R 40 L. A. 1933 15 (4) 1213) L. R. 40 I. A. 241, 
Bom, L. R. 910. ‘ . 
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P. ©. referred to Reg. v. Booth (13). On the question of the privilege. 
1914 of a writer in a newspaper to comment upon proceedings 
Oa in a Court and what will take away such a privilege refer- 

Arnonp ence was made to Woodgatey. Ridout (2) Astothe seditious 

v. libel they referred to Reg. v. Alexander Martin Sullivan (3). On 
EMPEROR the question of misdirection and substantial miscarriage of justice 
they referred to Rex. v. Dyson (4); Rex v. Jeseph Stoddart (); 
Bray v. Ford (6); and Rex v. Norton (7). As to the practice of 
the Board they referred to In re Abraham Mallory Dillet (8); 
Vaithinatha Pillai v. The King-Emperor (9) and Clifford v. The 
King- Emperor ©), and submitted that the case was within 
the rule laid down in those cases. 


Sir Erle Richards K. C. and A. M. Dunne, for the 
respondent, contended that there was no misdirection or 
exclusion of evidence or both, that even if there were 
misdirection or exclusion of evidence as contended the case 
did not fall within the rule of practice of the Board, which 
was not a Court of Criminal Appeal, and that the conviction 
was not liable to be set aside. They referred to the Indian 
Penal Code, ss. 52, 499 and 500; Code of Criminal Procedure, 
(Act V of 1898) ss. 423, 497, 537 and 556 ; Indian Evidence Act 
(Act I of 1872), ss. 104, 105 and 106. The Queen v. Newman (33); 
The Queen v. Joykissen Mookerjee 2); The Falkland Islands 
Company x. The Queen (13) ; In re Abraham Mallory Dillet 4); 
Vaithinatha Pillai v. The ‘King-Emperor (5); Clifford v. T he 
King-Emperor (6); Lanier v. Rex (7). 


Sir Robert Finlay K. C. replied referring to o Makin V. The 
Attorney-General for New South Wales (8) and Wafader 
Khan v. Queen-Empress (19), 


The judgment of their Lordships. was delivered by 


Lorp SHAW.—By leave granted by His Majesty in 
Council thisappeal is brought from a conviction of and sentence 





(1) (10, zCox 231. (11) (2853) 1 E. & B. 558, 

(2) (1865) 4 F. & F. 202. (12) (1862) 1 M. P, O. (N S ) 272. 
(2) (1868) 21 Cox 44 at p. 57. (18) (1863)1 M. P. 0. ( N S ) 299, 
(4) [1908] 2 K. B. 454, (14) (1887) 12 App. Cas, 459, 

(5) (1909) 25 T. L, R. 612. (25) (1913) L. R, 40 I, A. 193. 

(6) [1896] A. O. 44 at pp. 49 & 50, (16) (1923) L. R. 40 I, A, 241. 
(7) [1910] 2 K. B. 496. (17) [ 1914] ALC. 221. © 

(8) (1887) 12 App. Cas. 459. (18) [1894] A, C. 57, 


(9) (1913) Le R- 401. A, 193," (19) (1894) I. L. R.a1 Cal. 955, 
(10) /1913) Le R. 40 I, A. 241, i Pia 
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upon the appellant by the Chief Court of Lower Bu ma, P. ©. 
pronounced on the rgth October 1913. The charge was one 49 
; Piao : : : 1¢ 
of defamation or criminal libel, and the prosecution was laid =~ 
under the 21st chapter of the Indian Penal Code. Inthat Annoup 
chapter s. 499 gives a definition of defamation, and sets forth ue 
categorically no fewer than ten exceptions, any one of which HEHE 
. forms a proper defence to the charge. By s. 500 it is provided Lord Shaw 
that the punishment of defamation shall be “simple imprison. 7 
ment for a term which may extend to two years, or with fine, 
or with both.” 
The appellant was charged with having defamed Mr. G. P. 
Andrew, Deputy Commissioner and District Magistrate of 
Mergui, by the publication of two articles in the Burma Critic, 
a Rangoon newspaper, on the 28th April 1912. These articles 
~ were entitled “A Mockery of British Justice.” 
Mr. Arnold has had experience as a journalist ; and it 
appears from the proceedings that he was at one time the 
chief editor of the Rangoon Times. He ceased to be editor 
of that journal in the end of September r911, and in January 
1912 he was registered as one of the proprietors and the editor 
of the Burma Critic. The articles bear witness to the writer’s 
possession of great invective and declamatory power ; and it 
ought to be said at once that his motives have not been 
challenged except ini so far as that is necessarily inyolved in 
the contention that he published serious libels and did -so 
otherwise than in good faith. 
The proceedings against him were initiated on the Irth 
June 1912 by Mr. Andrew, the District Magistrate already 
eftioned. On the ‘grd October 1912 the trial of the case 
—* began before Sir Charles Fox, the Chief Judge, with a jury. 
It was protracted and lasted from the 3rd to the 19th October. 
On the latter date the jury returned a unanimous verdict of 
guilty, anda sentence of one year’s simple imprisonment was 
pronounced. The Board were informed that after undergoing 


„four months’ imprisonment the remainder of the sentence 


was remitted. 
Their Lordships listened to a lengthy argument in support 


of this appeal; during which the entire history of three stages 
of proceedings or sets of circumstances was discussed. These 
the details of the conduct of one McCormick, 
who was charged with having abducted and 
Malay girl of about eleven years of age; 


were, first, 
a planter, 
committed rape upon à 
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secondly, the conduct and proceedings of Mr. Andrew as 
District Magistrate at. the investigation which was conducted 
before him into this charge and which ended in his declining 


_to commit McCormick for trial; and thirdly, the proceedings 


at the trial in the present case. 2s 
From one point of view the discussion might have been 
greatly shortened by the exclusion of the consideration of the 
two first elements mentioned. But their Lordships were 
unwilling, in view of the importance which is said to attach 
to the appeal, to adopt any step which would appear ta 
prevent the fullest statement by the appellant’s counsel ‘of 
his entire position. And secondly, it has to be admitted that 
Sir Robert Finlay was- justified in. his observation that, 
although there was no justification, of the libel pleaded still 
the circumstances demanded a prolonged ‘investigation. on 
this other issue, namely, whether the appellant, from the 
material placed before him when he wrote the libel, _was 
acting in good faith. If he did so act he would stand within 
the exception under the Indian Penal Code, and the libel, 
otherwise unjustified, would be excused by Statute. In these . 
circumstances the fullest investigation was permitted to take 
its course. z , 
-, It is now important to see what are- the provisions of the 
Penal Code which apply to the case. / 
“Whoever,” says s, 498 of the Indian Penal Code, -'* by 
words either spoken or intended to be read, or by signs or by. 
visible representations, -makes or publishes any imputation 
concerning any person. intending to harm, or knowing or 
having reason to believe that such imputation will harm, ‘the 
reputation of such person, is said, except in the cases herein- 
after excepted, to defame that person.’’ Of the ten exceptions 
under the section three were mentioned. The first exception, 
is in these terms: “Itis not defamation to impute any thing 
which is true concerning any person if it be for. the public 
good that the imputation should be made or published: 
Whether or not it is for the public good is a question of fact.’” 
It was admitted by the counsel for the appellant at their Lord- 
ships’ bar that their client claimed no benefit under this 
exception : he did not suggest that the series of libels or any 
one of them was true; on the contrary all of them in so far 
as they were assertions of fact. were admitted to be false. l 


In point of form the same course was. taken- in. the. Court 
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ghile this was so and while the plea of veritas. P. O. 
ly or plainly made, their. Lordships regret to 4944 
ireptitiously it did appear and reappear inthe =~ 
wf repeated innuendo. It may be as wellto Arnonp 
ster to a point at once. In Sir Charles Fox’s v. 
jury this passage occurs: “You will observe see i 
first exception the only question, apart from Lord Shaw, 
K the public good, that could arise was whether ~- 
said was true or not. Now itis noticeable 
does not rely on that exception, although 
e have had it reiterated that what was said 
n being questioned the learned counsel for 
ly admitted that the exception was not in 
s a defence, and their Lordships do not 
isputed that the learned Chief Judge’s 
ed at the trial by reiterated innuendo 
en to the appellant to defend his 
he declined to take that course. 
admission in the case, the words 
of a libellous character. This part 
ely be definitely dismissed. 
is in these terms : “ Itis not defamation 
h any opinion whatever. respecting the 
ervant in the discharge of his public func- 
his character so far as his character appears 
, and no further.” The distinction between 
‘st exception is that the former deals with alle- 
t, and this second exception deals with the 
opinion. This also has nothing to do with the 
stands, because it was, as it must be, admitted 
«es did not confine themselves to expressing an 
the conduct of Mr. Andrew, but in much detail 
«defamatory allegations of fact against him. 
ngly upon the ninth exception that the determi- 
resent appeal solely depends. ‘That is in these 
3 not defamation to make an imputation on the 
«other provided that the imputation be made in 
the protection of the interest of the person 
if any other person, or for the public good.” 
with this exception itis necessary to take its 
g with that of s.52 of the Code, which is to 
Nothing is said to be done or believed in good 
malone or believed without dye care and attention,” 
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P. C. Notwithstanding the elaboration of the argu 
1914 ` introduction of much.matter affecting the con 
=~~ mick and the conduct of Mr. Andrew, it was ac 

ARNOLD question, and this question only, which the j 


Tr ae Sir Charles Fox had to try, namely, whether in 
oe’ libels admitted to be false Mr. Arnold did so 
Lord Shaw 


because he believed them to be true, having gi 
and attention to seeing that they were so. I 
satisfied that he did give that due care and att 
he acted in good faith, then the excepti 
defence, and the accused would be found not 
other hand, they were not so satisfied, then 
ing to the Indian criminal law and the Indj 
was open to them but to negative the e 
accused guilty. No question is made t 
positions is sound. 

It is contended, however, by the ap 
of the charge there was misdirection 
the jury’s minds were diverted fro 
was the true and only issue, to oth 
these? They were the very things 
sel had throughout the trial insisted o 
the question of the conduct of McCormic 
the narrative as to Mr. Andrew -being al 
suggestion that it was after all indefensible a 
Lordships recognise that this mode of conducti 
which it appears to have been difficult to rep 
unlikely to lead to confusion; but it is at least 
find that the learned Judge in charging the jury 
take in stating what the true issue was, It is a 
appellant’s counsel that this is so. ‘ What yo 
consider,” said the learned Judge to the jury, is 
imputations in these articles were published ing 
due care and attention had been exercised on * 
writer of them. “What is ‘ due care and attentie 
end on the circumstances of each particular 
also fair to the learned Judge to say that, 
constrained—a course which, in view of the 
defence, is not to be wondered at—to go wit 
into a narrative of fact, he concluded his cha» 
by bringing their minds directly back to the ex: 
they had to try. He did so in this language: 
you to consider these matters, and to decide 
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sfied you that he used the reasonable care that 
e used. Ifyou are satisfied that he did, and 
overstep the bounds of law as I have explained 
, then you must acquit him, but if he has not 
ıt he has exercised such due care and attention 
vitted himself to paper in this way, then it is 
uty to convict him.” 
xception and the alleged misdirection of the 
with, it is expedient to state what the libel 
headed ‘'A Mockery of British Justice,” 
ble amount of inflammatory matter, it 
ak out against those officials who have 
and have dared to trifle with the fair 
Having made these very serious 
t added : “The facts before us indicate 
conspired with Mr. Finnie to burke 
‘ed it ¿n camera; that he refused to 
complainants that the interpreter 
ite of McCormick, and did, in fact, 
; that of the witnesses for the 
called by the District Superintendent 
en all of them, were allowed to give 
ord the whole enquiry was an outrageous 
a mockery of what he is nominally 
fair play and judicial. honour associated 
f England. By what looks like the meanest 
fortunate complainants were unrepresented by 
his judicial farce.” 
ze no good purpose to cite further from the 
mtion disgusting details and incriminate other 
Mr,- Andrew, as engaged in a corrupt plot. 
aot one, buta series of libels of the grossest 
ese libels were at least seven innumber. First, 
with Finnie to prostitute justice by saving 
Secondly, -of having apparently knowingly and 
e partisanship, bailed out McCormick for a 
fence. Thirdly, of having misled the Malay 
ats and friends, by leaving them without 
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Kyocacy, which they had been led to expect. — 


ving perverted the course of truth by a partisan 
vifthly, of having tried the case in camera. 
is made of this in argument.) Sixthly, of not 
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having called certain witnesses in the inquiry 
of Mr. Andrew having heard the case knov 
people objected to his doing so. 

Of these libels the first was the real b: 
imputed corruption. Several of the others m 
but for their resting upon that basis of corrup 
serious a type. But in their Lordships’ opiy 
be said of the third and fourth, for if it wer 
Magistrate had designedly deprived the com 
assistance, and provided them with a false inte 
wicked conduct would not only be itself indef, 
colour all the rest. Upon the whole it ca 
if any substantial part of this defamatio 
‘Tuin to the career of Mr. Andrew and 
conspiring with him as alleged. 

The points, put forward in the appel 
ing that although the chargés wer 
by statute because he believed th 
due care and attention to their 
three. Inthe first place it was ul 
letter published with the signatu 
















1911, and at that time the appellant wa 
paper. Jt contains a long narrative incri 
and also Mr. Andrew and others. 

The second element proponed in suppor 
good faith is of a different and an important « 
this: In the district of Tenasserim referred : 
of Sub-divisional Magistrate was occupied by 
It is alleged that Mr. Buchanan had been on v 
with McCormick, but their Lordships do not 1 
is anything substantial in this allegation, ar 


think it right to put on record their’ opinion 


‘entire concurrence with that of the Chi 
Mr, Buchanan in his investigations and conduc 
by entire good faith. Although his conclusion: 
.may have been erroneou'” aips s 
think that from begin" ~ we did not ac 
with the best traditions of the service. He p 
‘on leave from the middle of April to about 
May 1911, and on his return he heard rumour 


“by McCormick. Towards the end of June : 
“who had had legal differences with McCormic 
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tions which amounted toa charge that the crimes of abduc- 
tion and of rape had been committed. Mr. Buchanan himself 
made enquiries and came to the conclusion that McCormick, 
should be put upon his trial. Itis a point in the accused’s 
favour that the Sub-divisional Magistrate thought that there 
was a case for committal. 
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The third point in these protracted proceedings, wbich Zord Shaw 


is more important than either of the foregoing in support of 
the contention that the writer of the libels believed them to 
be true, is the admitted conduct of McCormick himself. 
Their Lordships do not attach much weight to the question 
ofabduction, because it appears to be the case that the child 
had formerly lived in McCormick’s house for a short period, 
and the evidence is somewhat confused as to the conduct of 
the mother of the child in regard to her absence from the 
house. But the allegation made by McCormick was that he 
had been informed that this child was suffering from gonor- 
thoea, that he had taken her to his house, and himself (there 
being a hospital eight miles away) had personally examined 
her, and had then passed her on for treatment by the mistress 
of-one of his male servants. But their Lordships find them- 
selves in entire agreement with the learned Judge when he 
says: “Itis not sy ing that there should be indignation 
and hot feeling t of the sympathisers -with the 
mother of the d reason for feeling of 
indignation a ae 

of McCormgg 









554 
P.O 


1914 
yw 
ARNOLD 
V. 
EMPEROR 


Lord Shaw 


— 


THE BOMBAY LAW REPORTER. (VOL. xVi, 


and philanthropic, Their Lordships cannot agree with such- 
an opinion, and their views coincide with those of the Chief 
Judge upon that subject. 

They are of opinion that there were thus several elements in 
the case which were all with perfect propriety submitted to the 
jury in support of the defence. Their Lordships, however, do 
not attach so much importance to the other allegations. That 
as to bail having been granted to the accused rests on a slen- 
der foundation. It is held by the Judges on the spot, and it 


` was proved to be also the opinion of the civil authorities, that 


the discretion of granting bail applied to this case. It was 
evidently a case, unless forbidden by Statute, for discretion be- 
ing exercised, and it would rather appear to their Lordships 
looking to the great distance to be traversed before the autho- 


-rity claimed by the appellant as requisite for granting bail 


could be obtained, that much practical hardship would ensue 
to prisoners unless such a discretion existed. They are not 
prepared to say that the. humane view which was taken of an 
accused’s rights was mistaken. It is unnecessary in this case 
to decide or dwell upon the point, because their Lordships’ 
opinion is very clear to the effect that this difficult and delica- 


. te point of law could never have been viewed as a substantial 


element weighing with any reasonablg 
of his belie&in the truth of the libel, 
applies to the other elements i 


iter in justification 
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Chief Secretary to the :Government of -Burma, so that there 

‘might be official confirmation of its allegations prior to its being 
published. These allegations were examined into, and on the 
31st October the Chief Secretary wrote stating that the Lieute- 
nant-Governor had caused inquiry to be made and had found 
that the allegations against the officers were’ without founda- 
. tion. By this time the appellant had ceased to be editor of 
the Rangoon Times, but on the znd November rg11 Mr. Stokes 
forwarded a reply to the Chief Secretary stating that the 
incident, so far asthe .Rangoon Times was concerned, was 
closed. 

This was not so, however, with regard to the appellant, for 
in the following spring, namely, on the 7th March 1912, an 
article appeared in the Burma Critic, of which he was then 
editor, entitled “ Alleged Grave Scandals in Tenasserim.” On 
inquiry being officially made of the appellant, asking for 
_ particulars, the answer given was that the case referred to was 
that inquired into and disposed of in the previous autumn. 
. The appellant’s attention was at the same time called to the 
fact that Mr. Stokes had accepted the reply of the Lieutenant- 
Governor. All this took place before the libels in question 
were published. l 

Their Lordships cannot see their way to hold this part of 
the appellant’s e satisfactory. 5 
artment of a Lieutenant-Governor 
din exonerating Mr. Andrew 
rave responsibility 
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Thus, although the true issue in the case was as to his own 
bona fides and the care and attention which would verify that, 
Mr. Arnold’s action when charged gave no help to the Court 
and must to some extent have embarrassed even his own 
defence. Having admitted that he assumed responsibility for 
the articles, he was asked by the Magistrate as follows: “ Q. 
Do you wish to make any explanation of your position in the 
case as to your Jona fides, &c.? (I pointed out to the accused 
that, under section 105, the burden of proof lies upon him ).” 
“ A, No. I have nothing to say. Everyone, from the 
Lieutenant-Governor downward, knows my character, and I 
leave it at that.” But of course it was quite impossible to 
leave it at that, because the libels were there, in all their 
number and seriousness; the charge was made under the 
Statute, and the law had prescribed that the author of such 
libels could only be excused by showing good faith after due 
care and attention. It is notin accordance with the due or 
proper administration of justice for an accused to brush all the 
statutory regulations affecting his position aside in this manner. 
The attitude and absence of the acgused may well have been 
considered by the jury rather destructive than helpful to the 
defence set up. 

- In the third place, this has to be borne in mind. Every 
officer, jutlicial or administrative, wh estigated this case, 
except Mr. Buchanan, had agrg 
which Mr. Andrew had arrives harge should 
be dismissed. This marly suited 
for the apprais 
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disentangling relevant from irrelevant topics and in present- 
ing the true issue to the minds of the jury. The real objec- 
tion taken at their Lordships’ Bar to this charge was that the 
jury were misdirected in this sense, and that the narrative of 
the learned Judge must have left the impression,upon the mind 
that Mr. Andrew had not acted wickedly;as the libel alleged. 
But it was, looking to the advocacy, necessary for-the learned 
Judge to state his own view, and their Lordships do not see 
anything in the charge to give countenance to the idea that 
he withdrew this question from the jury or from their province. 
With a large portion even of the narrative their Lordships see 
no occasion to quarrel. Some portions of it here and there 
might be the subject, of difference _of opinion. i 

A charge to a jury must be -read as a whole. If there are 
salient propositions in law in it,. these, will of course, be, the 
subject of separate analysis...But in-a protracted narrative of 
fact, the determination of which is ultimately left to the jury, 
it must needs be that-the view of the Judge may not coincide 
with the views of others who.look upon the whole proceedings 
in-‘black type. It would, however, not be in accordance either 
with usual or with good‘practice to treat such cases as cases 
of misdirection, if, upon the general-view taken, the case has 


been fairly left within the jury’s province. Their Lordships" 


do not say that upon any particular in this case they. would 
differ from the views laid down by Sir Charles Fox, but these 
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observations are made inorder to discountenance the idea s 


that in the-region of fact, unless something gross amounting 
toa complete misdescription of the whole bearing of the 
evidence has occurred, this Board will interfere. The separate 
nd peculiar position of this Committee under the Constitution 
ill be afterwards dealt with. 
Their Lordships regret to find.that there appeared on the 
one side in this case the timeworn fallacy that some kind of 
, privilege attaches to the profession,of the Press as distinguished 
from the members of the public... The freedom,of the journalist 
is an ordinary part of the freedom, of,-the subject, and to 


whatever lengths the subject in general may go, so also may - 


the journalist, but, apart-from statute-law, his, privilege..is no 
other and no higher. The responsibilities which attach to his 


power in the dissemination of , printed_matter-may, and_in the 
case of a conscientious journalist do, make him more careful 5 


but the range of his'assertions, his- criticisms, or his comments, 


` 


566 


` P, O. 
1914 


ty 


ARNOLD 
v. 
EMPEROR 


Lord Shaw 


HE BOMBAY LAW REPORTER. [Vvoi. XVI. 


is as wide as, and no wider than, that of any other subject. 
No privilege attaches to his position. 
Upon the other side it would appear from certain observa- 
tions of the learned judge that this false and dangerous doctrine 
may have been hinted at, that some privilege or. protection 
attaches to the public acts of a judge which exempts him, in 
regard to these, from free and adverse comment. He is not > 
above criticism, his conduct and utterances may demand it. 
Freedom would be seriously impaired if the judicial tribunals 
were outside of the range of such comment. The present case 
affords a good illustration of what ismeant. When the exami- 
nation before.Mr. Andrew concluded with his declaration that 


' in his judgment the.action of McCormick was pure and philan- 


thropic, the whole trial would seem to have been laid open to 
searching and severe observations, and no blame could be atta- 
ched to these, But when the criticism was converted into an 
attack upon the Magistrate as a conspirator against justice, a 
traitor to his oath, a trickster, a man who had manceuvred his pro- 
cedure so as to defeat truth and protect an associate, then, of 
course, itistfor the person who has uttered these things to justify 
them, or, under the Indian Penal Code, to establish affirmati- 
vely that-he believed them to be true, and that on reasonable 
grounds. On both of these matters last mentioned the learned 
Š : W 

Judge seems to have properly directed the jury.. 

This also has to be said. A large part of the criticism direct- 
ed against the charge of the learned Judge in this case was to 
the effect that the narrative of the proceedings 1è to the 
conclusion inevitably that Mr. Andrew was innocent‘of the 
wicked dereliction of duty which was alleged. If it was so, 
the result upon the case is somewhat remarkable. For then? 
the charge had in fact impressed the jury’s minds with the 
innocence of Mr. Andrew, and it is that very innocence which 
is in the foreground of the admissions made in this case,. The 
foregoing narrative in this view might have been spared, becau- 


' şe it is now seen that nearly all, if not all, of the items in the 


narrative which are said to constitute misdirection are parts of 
a narrative which leads to a conclusion that that isin accord- 
ance with fact which has all along been admitted to be true. 

It is here that the peculiarity of the procedure becomes eyi- 


- dent, for the narrative thus criticised was undoubtedly, as it 


appears to their Lordships, the narrative given by the learned 
Judge to the jury in order to counteract an improper use which 
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was being made of the procedure. Whit '. ) P. ie 
libels was not asserted formally, and while the admission of ` 1914 
their falsehood was formally granted, an endeavour was repeat- baas 
edly made to withdraw all this and to persuade the jury to ARNOLD 
take all that was asserted as true. Such things may occur; PREA 
put it is the duty of Judges to put what check they can upon = 

them, and in the present-case their Lordships see no occasion 
to think that the learned Judge failed to exercise that duty 
with propriety. - l - 

_ From what has been said it will, their Lordships think, 
clearly. appear that there was material before the jury on both 
sides of this case, and that the determination was on a subject 
peculiarly within the jury’s province. In their Lordships’. 
opinion the case was not improperly withdrawn from the 

-jury’s domain on fact, and they were not misdirected in law. 
But even if it were conceded that upon a meticulous exami- 
nation of the Judge’s charge or conduct of the case certain 
flaws could be discovered, it is the duty of their Lordships to 
consider the special position and funttion of the Board, in 
criminal cases as the advisers of the King. The frequency of 
applications made to the Board for leave to appeal against the 
judgments of criminal tribunals in various parts of the empire, 
as wellasthe thoroughness with which the powers and practice 
of the Judicial Committee were discussed in this case incline their 
Lordships to make a deliberate survey of this important topic. 

‘The question is not truly one of jurisdiction. The power 
of His Majesty. under his Royal authority to review proceed- 
ings of a criminal nature, unless where such power and 

ee have been parted with by Statute, is undoubted. 
___Upon the other hand, there are reasons both constitutional 
' and administrative, which make it manifest that this power 
should not be lightly exercised. The over-ruling considera- 
- tion upon the topic has reference to justice itself. If through- 
out the Empire it were supposed that the course and execu- 
tion of justice could suffer serious impediment, which in many 
cases might amount to practical obstruction, by an appeal to 
the Royal Prerogative of review on judicial grounds, then it 
becomes'plain that a severe blow would have been dealt to - 
the ordered administration of law within the King’s 
dominions. l 
These views are not new. They were expressed more than : 
fifty years ago by Dr. Lushington in his judgment in The 
RTI i 
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Queen v. Joykissen Mookerjee G), and Lord Kingsdown in 
the case of The Falkland Islands Company v. The Quien (3) 


_Stated the matter compendiotisly in these words: “It 


may be assumed that the Queen has authority, by virtue 
of Her Prerogative, to review the decisions of all Colonial 
Courts, whether the proceedings be of a civil or criminal 
character, unless Her Majesty has parted with such authority. 
But the inconvenience of entertaining such appeals in cases 
of a strictly criminal nature is so great, the obstruction which 
it would offer to the administration of justice in the colonies 
is so obvious, that it is very rarely that applicatiéns to this 
Board similar to the present have been attended with success.” 
Their Lordships desire to state that iti their opinion the 
principle and practice thus laid down by Lord Kingsdown 
still remain those which are followed by the Judicial Com- 
mittee. 

There have been various important cases in tecent times to 
which, naturally, referénce has been made. The fifst is the 
case of In re Abraham Mallory Dillet (3). It should be obsery- 
ed that while Dillei’s case was in form an application within 
the ambit of criminal law, the matter of substance which was 
truly brought before the Judicial Conimittes was a civil 
matter. The appeal was by a bairister aid solicitor against 
a verdict convicting him of perjury, but thete liad been a con- 
sequential order of the Court directing hini to be struck off 
the roll of practitioners, ahd special leave was granted to 
appedl in reference to the consequential order. Lord 
Blackbuin referred to Lord Kingsdown’s judgment in the 
Falkland Islands case 48 authoritative aiid binditig. After 


citing that learned Judge, Lord Blackbtirn added: “In ` 


this statement of the general practice their Lordships agrée. 
They äre not prepared to advise Her Majesty to make this 
conviction for perjury an exception if it were not made thé 
sole foundation for the subseqiient order of the 27th March 
1885,” and liberty accordingly was granted * to appeal azainst 
the order of the 27th of March, 1885, strikitig him off the iil, 
and also to the extent above stated, and nó further, against 
the conviction for perjury.” 

While accordingly the familiar sentences again about to be 
quoted from Lord Watson are frequently cited with teference 


(1) (1862) 1 M. P. C. N. S. 272, (3) (1887) 12 App, Cas, 459, 
(2) (3863) 1 M, P. C. N. 8. 299, 312, ag 


5 i pi i 
VOL: XVLJ. THE BOMBAY LAW REPORTER. 563 


to criminal review in general by this Board, this outstanding P. ©. 
circumstance just alluded to ought not to be forgotten. It 4944 
appears to dispose of the argument that the practice of the =~ 
Board was in purely criminal matters in any respect either Aryotp 
advanced or distorted from the position that it occupied under B son 
‘the judgments of Dr. Lushington and Lord Kingsdown pro: peas 
nounced about a quarter of a century before. Lord Watson in Lord Shaw 
Dillet’s case observed that “ the rule has been repeatedly laid ~~ 
down and has been invariably followed that Her Majesty will 

not review or interfere with the course of criminal proceedings 

unless it is shown that by a disregard of the forms of legal 

process or by some violation of the principles of natural justice 

or otherwise substantial and grave injustice has been done.” 

The present case brings prominently before the Board the 
question of what is the sense in which those words are to be 
interpreted. If they are to be interpreted in the sense that 
wherever there has been a misdirection in any criminal case, 
leaving it uncertain whether that misdirection did not affect 
the jury’s mind, then in such cases a miscarriage of justice 
could be affirmed or assumed, then the result would be to 
convert the Judicial Cémmittes intoa Court of Criminal 
Review for the Indian and Colonial Empire. Their Lordships 
are clearly of opinion’that no such proposition is sound. This 
Committee is not a Court of Criminal Appeal. „It may in 
general be stated that its practice is to the following effect : 

It is not guided by its own doubts of the appellant’s innocence 
or suspicion of his guilt. It will not interfere with the course 
of criminal law unless there has been such an interference with 
the elementary rights of an accused as has placed him outside 

of the pale of regular law, or, within that pale, there has been 

` a violation of the natural principles of justice so demonstrative- 
ly manifest as to convince their Lordships first, that the 
result arrived at was opposite to the result which their Lord- 
ships would themselves have reached, and secondly, that the 
same opposite result would have been reached by the local 
tribunal also if the alleged defect or misdirection had been 
avoided. The limited nature of the appeal in Dillet’s case has 
been referred to, and their Lordships do not think that its 
authority goes beyond those propositions which have now been 
enunciated. 

The argument for the appellant was to an entirely contrary 
„effect. In the forefront of it the case of Makin v. The Attorney. 
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‘ General for New South Wales () wascited. Makin’s case 
191 4 in truth did not raise ‘the question at issue in the present 
ww case. It depended upon the construction- of s. 423 

ARNOLD of the Criminal Law Amendment Act of 1883 (a New 
. v, - South Wales Statute). That section set up the Judges 

. Emperor of the Supreme Court as a tribunal to determine questions 

“Lord Shaw submitted to them in a case stated by the Judge at 
—— ‘the trial, and there was a proviso — that there should be no 

quashing “unless for some substantial wrong or other _ 

miscarriage of justice.” It was stated by this ‘Board that Pa 

‘under that section the Judges have not been substituted for the ’ 

jury. As they said, ‘In their Lordships’ opinion substantial 
wrong will be done to the accused if he were deprived of the 
verdict of the jury on the facts proved by legal evidence and 
there were substituted for it a verdict of the Court founded 
merely upon the perusal of the evidence.” 

The second case founded on is that of Vaithinatha Pillai v v 
T, he King-Emperor (2) in which this Board sustained an appeal. 
The circumstances of the ‘case, however, were of the most 
extraordinary character, and. were such as appeared to the 
Board imperatively to demand that it should interpose, 
because the very foundations of justice seemed to have been 
attacked in the proceedings. A whole ‘body’ of inadmissible 
evidence had been received in the case.\-The one witness 
whose evidence was relevant and who remained in the case 
was supporting another witness who was a confessed perjurer. 
The remaining witness himself had given under oath conflicting | 
and contradictory accounts in previous. judicial proceedings 
before the Magistrate and certain officials. “If true,” observed 
Lord Atkinson, “they show that these officials, or at least the ~- 
Sub-Inspector, induced the witness to forswear himself, and 
found in him a pliant instrument ready to give false evidence 
-upon oath to secure the conviction of his own father ; and, if | 
false, they show that the witness was ready to commit... \ 
deliberate perjury whenever he was confronted with the 
inconsistencies in his former statements. Thereis no alterna- 
tive.” The simple: case accordingly confronting the Board 
was a case of a subject sentenced to death upon no evidence 
at all. In these circumstances, although the principle of 
Dillet’s case was again re-affirmed, their Lordships . did not 
see their: way to refrain from interfering. 


= $ (1) [1894] A.C. 57, (2) (1913) L. R, 40 I, A. 192; 15 Bom, A R 910. 
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“The. third case referred to is that of Lanier v. Rex (), 


and, fortunately, it is seldom that sucha travesty of justice - 


can'be witnessed. One of the notable features of the case 
had reference to the Judge himself. He, as narrated in the 
report, was a member of the family council which instigated 
the proceedings and -himself was a party to appointing two 
batristers to. conduct the prosecution and arranged about their 
fee. The facts need not be referred to. The indictment was 
altered by drastic amendments ; the trial was hurried on ; but 
the narrative reed go no further, for, as the report states, “ In 
short, counsel for the.Crown atthe Bar of the Board very 
properly admitted that he could not contend that any jury 
upon’ thé evidence submitted would have convicted the 
appellant of crime.” The Board were of opinion that the 
sentence pronounced against the appellant ‘‘ formed such an 
invasion of liberty and such a denial of his just rights as a 
citizen that their Lordships feel called upon to interfere.” 
But the Board took care to repeat that it did not lightly 
interfere, and the .language of Lord -Watson in Dillei’s case 
was again cited. It was pointed out that the interference 
was ‘not on any matter of form, but because of matters lying at 
the very foundation of justice ( the judge had -been a judge in 
his own cause ), justice had“ gravely and injuriously miscar- 
ried.” Lanier stands asa fair type of almost the, only case 
in which this Board would advise the interposition of His 
Majesty the King with the course of criminal justice in the 
colonies gx/dependencies That extreme case is this, that it 
‘must bé established demonstrably that justice itself in its very 
oy dations has been subverted, and that it is therefore a matter 
of general imperial concern that by way of an appeal to the 
King it be then restored to its rightful position in that part 
-of the Empire. 

Their Lordships were referred to the dicta of Judges and 
the rules set up with regard to the procedure of the Court ot 
Criminal Appeal in England; but they are not the rules 
adopted by this Board, which, as already stated, isnot a 
Court of Criminal Appeal. And the authority of these 
decisions, which apply to a different system, a different 
„procedure; anda different structure of principle, must stand 
out of the reckoning of any body of authority on the matter 
of the procedure of this Board in advising His Majesty. 


(1) [1914] A.C. 221, 
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P. © This view is in entire accord with the recent proceedings of 
1914 this Board on applications for leave to appeal. One instance 
.- ~~ of this is that of Clifford v. The King-Emperor (1), 
Arnorp and their Lordships: refer to the judgment of the Lord 

o Chancellor in this and the other refusals referred to, -: t 
Karnon The application to the present case is simple. Even. had: 
Lord Shaw this Committee been a Court of Criminal Appeal it is hardly 
~~ doubtful that the appeal would fail. A fortiori their Lordships: 
are left in no doubt as to their own duty in conformity with 

the practice of the Board. They will humbly advise His 

Majesty that the appeal be dismissed. There will be no.order 

as to costs. , Ji i 
Appeal dismissed... 

Solicitors for the appellant : Bramall & White. . rs 

Solicitor for the respondent : The Solicitor, India Office. 
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Before Sir Dinshaw D. Davar, a Acting Chief Justice, and Mr, Justice. 
eaton, i i; 


1914 \ 
oe, os CHAMPSEY BHIMJI & Co. 
une 26, f ù \ 


THE JAMNA FLOUR MILLS Co; Lrp.* 


Civil Procedure Code (Act V of 1908), O. XXXIX, r. Nec Mandatory 
inj unction—Interlocutory application— Court—J, urisdiction, oe 


The plaintiffs leased certain premises from the defendants for a ter 
of years, the latter covenanting that they would make, keep and maintain $ 
at their own expense two roads leading tothe premises, In May 1914, 
the defendants, having blocked up one of the roads the plaintiffs com- 
menced an action to restrain the defendants from keeping any debris 
on the road and from raising the level thereof to a height greater than 
before. On the plaintiffs’ application, the Court granted a mandatory 
injunction until the hearing of the suit restraining the defendants from . 
doing any of the acts threatened, The defendants appealed on the” 
ground that the Court had no jurisdiction to grant the mandatory | 
injunction :— . E 
Held, that the Court was justified in granting the mandatory injunes : 
ticnit did. l 
———_— aaau 
(1) (1918) L. R. 40 I A. 241, 16 - *0. C. J, Appeal No, 27 of 1914, ' 
Bom,.L, R., ı. -Buit No. 572 of 1914, . 


P] 


VOL. XVI,] THE BOMBAY LAW REPORTER. 


Per Davar Acting C, J,--The Court has power, under O. XXXIX, 
r. 4, of the Civil Procedure Code, to make a mandatory injunction on an 
interlocutory application, 


ON the 2nd April 1908, the plaintiffs rented for a term of 
years a piece of land: from the defendants, for constructing a 
flour-mill. 

Under the lease, the defendants covenanted with the 
plaintiffs that they would at their own cost make and construct 
within one month from the date of the lease and at their own 
expense keep and maintain two pacca roads leading to the 
premises demised. . 

The plaintiffs complained that the defendants neglected to 
carry dut the above covenant. In May 1914, they started 
making of one of the roads leading to the south-gate of the 
mill premises. In doing so, the defendants, according to 
the plaint, “ unduly increased the level thereof so that the 
said south-gate has been permanently closed and large quanti- 
ties of earth, stones &c. to the depth of nearly six feet have 
been deposited right up to and against the said gate way and 
the south-west corner of the plaintiffcompany’s boundary 
walls so that the present level of the road is only two feet 
below the top of the said boundary wall.” 

_ The plaintiffs filed the present suit on the r1th June 1914, 
praying inter alia that the defendants be restrained by injunc- 
tion “from throwing or keeping any debris on the said two 
roads so as to raise the level thereof or so as to make the said 
roads ofa greater height than before or so as to prevent the 
plaintiff-Company from having the same use: of the land as it 
hds-had heretofore or so as to prevent the plaintiffCom- 

Aaiiy’s preitiises from being drained through ‘the said gate- 
ways on to the land of the defendants.” 

Pending the hearing of the suit the plaintiffs asked for a 
mandatory injunction restraining the defendants “ from 
throwing debris on the said roads or raising the levels thereof 
and from committing any further obstruction to the plaintiff- 
Company’s access thereto and user thereof as roads and for 
purposes of drainage.” 

The learned Judge (Macleod J.) granted the mandatory 
injunction on the 18th June 1914. 


MacLEop J.—Plaintiffs are the lessees of certain premises 
for the unexpired period of a term of ninety-nine years from 
the rst of April 1905 except the last eleven days thereof, 
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0. ©. J. The defendant lessors had covenanted to make and construct 
“1914 within one month from the date of the lease and at their own 
=~~ expense keep and maintain two facca.roads; each of the 
Onaursny width of forty feet—the one leading from Mount Road to the 
i Ten premises leased to the plaintiffs and the other from the Rose 
P > Cottage Lane,as shown in the plan annexed to the lease: 
Jauna The lessees were to have complete right of way and access 
Fxroun thereon, for themselves and their agents and for carts, relies 
Mrs Co. ete, at all times and for all purposes... 
Macleod J, The lessors in May last blocked up the road leading from 
— the gate in the plaintiffs’ premises to Rose Cottage Lane as 
shown in the photographs exhibited in this motion. Plaintiffs 
now ask me to grant an injunction restraining the defendants. 
from keeping any debris on the road and from raising the 
level thereof to a greater height than before so as to prevent 
the plaintiffs from making use of it as before. It is quite 
clear from the affidavits in this case that the defendants have 
at present in breach of their covenant prevented plaintiffs. 
from having access to the road leading from the premises 
leased to the Rose Cottage Lane. 

The defendants rely upon two grounds on which they 
object to the Court making any order, \ They first say that the 
plaintiffs have consented to the raising of the level road. 
They seem to rely upon a letter of the \plaintiffs’ secretary. 
of the roth March 1914. There is no justification in that 
letter for the defendants’ contention. It runs thus :— 

«We wish to draw your attention to the improvements be carried on` - 
in Rose Cottage Lane, We notice that this road will be se eo 
and will necessitate some alteration in the road leading from our~Mill 
on to Rose Cottage Lane. The Mill-road is in a very bad state at presenti 
and we shall be obliged if you will arrange to repair it and at the same time 
raise the level to that of Rose Cottage Lane. 

Unless this is done before the Monsoon we are afraid we shall have great 
difficulty in getting loaded carts out of the Mill compound,” 

` There is no room for any doubt regarding the construction’ 
of this letter. No one in his senses could have thought that ` 
Mr. Ingham meant by that letter that the defendants might 
raise the level of their road throughout the length to the level of. 
the Rose Cottage Lane, thereby entirely blocking the plaintiffs’ 

means of access to that road unless the plaintiffs built a- 
ramp on their own premises. That the defendants did not put 
this construction on that letter becomes quite clear when I 
turn to their letter of znd June, when they write therein ‘If 
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rou require any slope for your convenience and purposes you 
an do it inside the compound of the Mill.’ Defendants 
iaving blocked up the plaintiffs’ means of egress by the south- 
sate calmly suggest that if the plaintiffs required any slope 
‘or their convenience inside the compound of their Mill they 
night make it themselves. The evidence of defendants’ 
witnesses that they heard Mr, Ingham and other employees 
of the plaintiffs say that plaintiffs would make the slope inside 
the premises is an obvious fabrication. Secondly, the defend- 
ants contend that the Court has no power to make the order 
granting direct relief pending the hearing of the action. I do 
not think that so wide a limitation of the power of the Court 
exists. There must be an injunction restraining the defendants 
from further raising the level of the road, but I have no 
doubt that this Court has power to grant also an 
injunction restraining the defendants from keeping the road at 
its present level so as to prevent the plaintiffs from making 
use of the road for taking their carts out through the south- 
gate. Cases in which the Court will make what is in effect a 
mandatory order on an interlocutory application may be rare, 
but the Court has, in my opinion, power to make such an order 
before the suit is heard. It does not make much difference 
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whether the order is made under O. XXXIX, r. 2, or under ` 


s. 151. It cannot be that when one party to a contract 
of lease has c enanted to allow certain means of ingress 
and egress, the Court should have no power to interfere, 
before the“ action is heard, to prevent the first party from 
breaking his covenant. If the defendants’ contention 
Vass correct they might block up both the gates so as 
© confine the plaintiffs to their premises until the suit 
has been decided. . 

The injunction will go in this form:—The deŝəndants until 
the hearing of this suit are restrained from obstructing the 
plaintiffs’ right of way and access to the road leading from 
their south-gate to the Rose Cottage Lane. 


The defendants appeaied. 


Setalvad, with Desai, for the appellants. 
Jardine, acting Advocate General, for the respondents. 


DAVAR, Acting C. J.—In this appeal we do not think it ne- . 


cessary to trouble the learned Advocate General to reply on 
behalf of the plaintiffs. The two grounds urged before us in 
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support of the appeal are, firstly that this Court has no power 
to make an order of a’mandatory nature on an interlocutory 
application, and secondly, on the merits that this order should 
not have been made. 

Having regard to the very clear wording of O. XXXIx,r. 2, 
and to the fact that this Court has always exercised the power 
of remedying an injury or wrong by a mandatory injunction 
on an interlocutory application, I have no doubt whatever 
that this Court has power to make a mandatory order on an 
interlocutory application. If the Court had no such power it 
would be in the power of a party to cause insufferable 
inconvenience and grave injury to another during the whole 
time that would elapse between the commission of the wrongful 
act and the hearing of the suit filed to remedy the wrong and 
redress the injury. 


Then as to the merits, it is desirable- to say as little as 
possible as the whole matter remains to be investigated be- 
fore Mr. Justice Macleod on the 6th of July. It would be 
sufficient for us to say that an order on an application of this 
kind is purely within the discretion of the learned Judge who 
hears the application. l 

We have had read to us all the affidavits filed on this appli- 
cation and are not prepared to say that the discretion of the 
learned Jutige was not in this instance exercised soundly and 
properly, and under the circumstances we see no reason what- 
ever to interfere with the order made by the learned J udge. 

As to expediting the suit, the learned counsel for the re- 
spondents says that he agreed only on condition that an injunc- 
tion was not granted. The regulation of the hearing of suits i 
entirely within the power of the Chamber J udge or the Judge 
to whom the, suit is assigned for interlocutory applications, 
and the learned Judge in the Court below was entitled to make 
this order for an early hearing, quite independently of the 
parties’ consent. 


- HEATON J.—I only wish to add that whatever view may be 
taken of the general question of mandatory injunctions under 
O. XXXIX, T. 2, I think this injunction must be maintained. 
It is in form a restraining injunction and though in effect it may 


- require the defendant to undo some part of that which he has 


already done, I donot think its effect is such as to pass outside 
the kind of relief which, I believe, is intended to be given by 
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2 of O. XXXIX. I speak having regard to the particular O. 0. J, 
acts of this particular case. 


; 1914 

Appeal dismissed with costs including costs of the application =~ 
of the 23rd June 1914. CHAMPSEY 

: Stra BHIMJI 

Appeal dismissed. 1 & Co. 

-Solicitors for the appellants: Wadia, Gandhy & Co. ` &e. 


Solicitors for the respondents : Payne & Co. 





APPELLATE CIVIL. 





Before Mr, Justice Beaman and Mr, Justice Hayward 


1914 
VENIDAS NARANDAS boars 
5. June 18. 
BAI HARI.* 


Bhagdari Act (Bom. Act V of 1862), Sec. 3—Bhag—Unrecognised sub- 
division of bhag—Permanent tenant of sub-division before the Act came 
into force—Alicnalion of his right by the tenant—Alienation not prohibited 
under the section—Collectqr’s powers to set aside altendtion. 


S was a permanent tenant of certain Bhag lands before the passing of 
the Bhagdari Act in/1862. ‘The lands formed an unrecognised sub 
division of a Bhag jinder the Act, In 1907 S sold his interest in the 

lands to the plaintiffs. The Collector set aside the alienatjpn in 1909 on 
the ground thay was void under s. 3 of the Act, and put the defendant 
(the owner ofthe entire Bhag) in possession of the lands. The plaintiffs 
sued to recover possession ; but the lower Courts non-suited them on 
the ground that the Collector’s order was proper. The plaintiffs having 
appéaled :— 3 . : 

-~ Held, decreeing the plaintiffs’ suit, that the alienation by S of his rights 
ns a permanent tenant of the lands to the plaintiffs was not prohibited 
under s.3 of the Bhagdari Act and that the Collector was wrong in 
dispossessing the plaintiffs, 


Per Beaman J.—Where rights are found to have existed before the 
Bhagdari Act, in persons not themselves Bhagdars or Narwadars, but 
the locus of whose rights falls within what are called the Bhags or shares 
in the Bhagdari and Narwadari village, these rights are not ‘‘ any pot- 
tion of such Bhags or shares of Bhagdari or Narwadari village” within 
the meaning of s. 3 of the Act; and the prohibitions against alienations 
contained in the section have no applicability to the alienation of such 
rights. : 





- *Second Appeal No. 147 of 1912, the deerse passed by J, N. Bhat, 
from the decision of B, C. Kennedy, Subordinate Judge of Umreth, in 
District Judge of Ahmedabad, in Civil Suit No. 484 of 1909, 

Appeal No, 208 of 1910, confirming P 
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SUIT to recover possession of land. 


The land in question formed an unrecognised division of 
a Bhag belonging to Bai Hari (defendant). It was in the 
possession of one Sakhidas, who held as permanent tenant 


from a time anterior to the passing of the Bhagdari Act in ` 


1862. On the 24th June 1907 Sakhidas sold his right in the land 
to Narandas (father of plaintiffs Nos. 2 to 4) for Rs. 200. The 
defendant, who was the owner of the whole Bhag, disputed 
the alienation. On the 15th April 1909 the Collector held 
the alienation to be null and void; and placed the defendant 
in possession of the land on the 8th May 1909. 

The plaintiffs filed the present suit to recover possession of 
the land, on the ‘19th July 1909. ; 

The Court of first instance fixed three issues for trial :— 


1. Whether the plaintiffs are purchasers from a permanent tenant of the 
land in suit ? : 

2. Ifso, whether the permanent tenancy commenced before the passing 
of Bombay Act V of 1862? ‘ 

8, Whether the Collector’s order declaring the al‘enatioa in plaintiffs’ 
favour null and void and removing them from possession is illegal? 


No findings were recorded on the. first two issues. The 
third issue was found in the negative, and the suit dismissed, 


on the following grounds :— i 


The plaintiffs’ pleader contends that the purchisge is not void as the 
permanent tenant could not be called a Narvadar. Hoe means to say thats, 8 
of Bombay Act V of 1862 applies only to alienations\by Bhagdars or 
Narvadars and not fo alienations by strangers in possession. ` The language 
of the section, however, is wide enough to cover cases of alienations by 
non~Bhagdars, The contention of the plaintiffs’ pleader had been advanced 
in the case of Jijibhai Laldas v. Nagji Golab (11 Bom. L. R. 693.) and been 


(S 


overruled, It was held in that case by the High Court agreeing in the. 


conclusion of the District Judge, the reasons for which are quoted at page 
694 of the report, that the prohibition against alienation of an unrecognized 
subdivision of a Bhag provided bys. 3 of the Bhagdari Act, 1862, applies 
to the person in possession of the Bhag though he may not be the Bhagdar, 
The fact, therefore, that the plaintiffs’ transferor was a permanent tenant 
and not the full owner of the Narwa is of no avail, and the Collector’s 
action under the latter part of the s. 3 of the Act is quite legal. 

It becomes quite unnecessary, therefore, to consider whether the plaintiffs’ 
transferor was in fact a permanent tenant or not and whether the tenancy 
commenced before the Bhagdari Act came into force, 


On appeal, this decree was confirmed by the District Judge 
for reasons which he stated as under :— 


The s,'3 of the Act says that it shall not be lawful to alienate, assign, 
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mortgage, or otherwise charge or incumber any portion of a bhag or share 
in any bhagdari village. ' $ 
The section does not say it shall not be lawful for the bhagdar to alienate. 
It contemplates, therefore, alienations by persons other than the 
bhagdars. 
The only persons other than the bhagdars who could alienate any portion 


f of tho bhag would be sub-sharers or inferior holders. 


It would seem then that all alienations by any person capable otherwise 
of alienating any interest in a bhag are prohibited. 

Tt would seem that permission of alienation of permanent tenancies by 
permanent tenants would be against the spirit of the Act, the intention of 
the Act being to keep the members of the bhagdari family and the old ten- 


- ants of that family in possession of their ancestral lands, and to avoid the 


gradual sapping of the tenure by introduction of strangers into the family 
lands. ; 

As for the actual wording of the Act I do not think that the alienation of 
a specific field is other than the alienation of a portion of the bhag. There 
is no reason that I can see to confine the idea of a “bhag” to the full 
ownership of the land, It is true that the ownership is here split up into 
two portions, the right to cultivate being with the tenant and the right to 
receive rent being with the bhagdar. The phagdar certainly could not alien- 
ate his right to receive rent, why is it to be supposed that the tenant can 
alienate his right to cultivate? 


The plaintiffs appealed to the High Court. 


The appeal was heard on the goth September 1912 by Scott 
C. J. and Chandavarkar J., when their Lordships remanded 
certain issues for trial to the lower Court. : 


Scott C. J.—Assuming that leases to permanent cultiva- 
tors were recognized by custom at the time of the introduc- 
tion of the Bhagdari Act in 1862, there would be a presumption 
thatthe words prohibiting alienation, assignment, mortgage or 

fher charge or incumbrance were not intended to deprive 
Bhagdars of a customary mode of providing for cultivation, 
namely, by the creation of permanent tenancies: see Raiji 
Narottam v. Purushottam Girdhar (1) and Government Publi- 
cation 278, New Series, p. 10, para 43. If permanent leases are 
not prohibited by s. 111 I do not think the section can cover 
alienations of the leasehold interest, That may be forbidden 
by custom or by express provision but the existence of the 
custom: or provision isa matter of evidence. The question 


was raised by issue 2 in the Subordinate Judge’s Court but no 
evidence has been recorded. I think the case should be 


remanded for a finding on the following issues :— 
(2) (4864) 2 B, H, O. R. 244, 
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A. CG. de (1) Is it customary in Bhagdari villages to cultivate by means of perma- 
nent tenants P ` 


1914 (2) If so, is there any.custom limiting the power of the tenant to alienate 
ag his holding? . 
VENIDAS (3) Has the Collector by custom any right of interference in the event 

V.. of such alienation ? : ‘ l 
Bar Hart 


= Findings to be returned in three months. 
l Parties will be at liberty to adduce evidence-on these issues. 


The finding on the first remanded issue was that it was 
customary, that is, common in Bhagdari villages to cultivate 
by means of permanent tenants, that is, by hereditary tenants. 
The second and third issues were found in the negative. 


The appeal was again heard by Scott C. J. and Batchelor 
J. on the 13th August 1913, when their Lordships once more 
remanded the case to the lower Court. 


Scott C. J.—From the evidence taken upon the remand 
and discussed by Mr. Kindersley in his judgment we can see 
that the question disposed of by the lower Courts.without the 
discussion of any evidence, namely, as to the exact scope of 
s. 3 of the Bhagdari Act, having regard to the system of cul- 
tivation in Bhagdari villages, is one of ‘considerable difficulty. 
The case has been tried on the assumption that the plaintiffs’ 

transferor is a permanent tenant, although evidence was led 
both by the plaintiffs and the defendants, \and the status of 
the plaintiffs’ transferor is not admitted. -T e defendants are 
not willing that the case should be disposed of in appeal upon 
that assumption. We think that in the interest3-of justice 
the case should be remanded for trial upon the first two-issues 
faised by.Mr. Bhat in the Court of first instance on ‘the 
evidence already recorded. Findings should be returned\. 
within three months. i l i 


On remand, the lower Court found both the issues in the 
affirmative. ; f 
The appeal was finally heard by Beaman and Hayward JJ. 


G. K. Parekh, for the appellant. 
G. N. Thakor, for respondents Nos. 1 to 3. 


BEAMAN J.-One Sakhidas, claiming to be a permanent tenant 
of lands ina Bhag, sold his permanent tenancy right to the 
plaintiffs. The Collector, after the death of Sakhidas, intervened 
under s. 3 of Bombay Act V of 1862, removed the plaintiffs, 
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and placed the Bhagdar, now defendant, in possession. The A. C. J. 

plaintiffs then brought this suit and the Courts below decided 1914 

against them. a~ 
On Second Appeal a Bench of this Court consisting of Vexi” 

Scott C. J. and Chandavarkar J. remanded three issues to the Vo 

lower appellate Court. The first two are interesting because Bar Mua 

they indicate clearly enough that at that time the learned Beaman J. 

Judges were disposed to think that if permanent tenants ae 

existed in these Bhagdari and Narwadari tenures their rights 

of alienation could only be restricted by custom. It might be 

difficult to reconcile that opinion with another decision given 

by Scott C. J. and Batchelor J. in Jijibhai v. Nagji ©), but 

for the purposes of this judgment it will be sufficient, I 

think, to confine that case to its own facts, bearing in mind 

particularly the course of this litigation. 


These three issues having been found upon by the lower 
appellate Court, the first two virtually in favour of the present 
plaintiffs-appellants, the case came on a second time before 
Scott C. J. and Batchelor J. Those learned Judges again 
remanded two issues to the lower appellate Court because in 
the then state of the record it did not appear that it had either 

_ been found on the evidence or admitted that the plaintiffs’ 
. vendor was a permanent tenant. The lower appellate Court 
-has found on the two issues so remanded that theeplaintiffs’ 
_vendor was a permanent tenant, and that the permanent 
tenancy dated back to a time prior to the passing of the . 
Bhagdari Act of 1862. “This is clearly a finding of fact, and 
the decision of the case must be based upon the vendor of the 
plaintiffs having been a permanent tenant of the land within 
__-& Bhag before the enactment of 1862. Having regard to the 
policy of that Act expressed in the preamble, and to the 
general reason of its provisions in respect of alienations, we 
think that it is not necessary to give an absolutely literal and 
verbal interpretation to the very sweeping language ofs. 3. 
But even were that necessary, we should still with some 
confidence hold that on the facts found a permanent tenancy 
precedent to the passing of the Act of 1862 was a right in the’ 
permanent tenant not described in s. 3 by the words “ any 
portion of a bhag or share etc??? As we understand that 
section, its intention was to preserve a certain tenure, called 
the Bhagdari or Narwadari tenure, and the status of persons 





(1) (4909) 11 Bom, L. R, 693, 
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A. C. J, enjoying that tenure,.and the means devised by the Legislature 
1914 Were clearly intended to prevent the dismemberment of 
S lands. belonging to such privileged classes under that tenure. 

Vewtoas But we think that it cannot be said that the mere geographi- 

v. cal position of the lands held in permanent tenancy before the 

Bar Hant passing of that Act necessarily prevents alienations of such 

Beaman J, tenancies within either the verbal definition or the spirit of 
~~ 8,3, If the learned Judges who first remanded this case were 

right in contemplating at least the possibility of an existing’ 
permanent tenancy, should such be found, being alienable, 
unless restricted by custom notwithstanding the provisions of 
S. 3, then there would be no difficulty whatever in holding 
after the findings of fact on the second remand that the plaint. 
iffs’ vendor was such a permanent tenant before 1862, and 
that no custom has been proved restricting his right of aliena- 
tion, The principle to which we seek to give effect, although 
it may be difficult to teconcile with the single decision 
I have referred to in Jijibhai v. Nagji (1), is at least intelli- 
gible, simple and capable of uniform application, and that 
is, that where rights are found to have existed before the 
Bhagdari Act, in persons not themselves Bhagdars or Narva- 
dars, but the /ocus of whose rights fell within what are called 
the Bhags or shares in the Bhagdari and Narvadari_ village, 
those rights never were “ any portion of such Bhags or shares 
of Bhagdari or Narwadari village etc. ” „within the meaning o 
s. 3, and, therefore, it will follow naturally that the prohibi- 
tions against alienations contained ins, 3 would have no appli- 
cability to the class of cases we are describing, It appears to 
us that this is clearly such a case, and, therefore, thatthe 
alienation by the permanent tenant to the present plaintiffs~ 
was not prohibited under s. 3, was not null and void, and 
therefore, the Collector was wrong in removing the plaintiffs, 

For these reasons we think that the plaintiffs’ 
including mesne profits, to be determined in execution 
be decreed with all costs. 


claim, 
; Must 


HAYWARD J.—I entirely concur. It appears to me that 
the permanent tenancy was a good alienation inasmuch as it 
took effect before the passing of the Bhagdari Act (Bom. Act 
V of 1862). . The permanent tenancy so created thereupon 
ceased to be any portion of the Bhag. It became independent 
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property carved out of what was previously the Bhag. The 
only rights left were the rights to receive rent from the perma- 
nent tenant. That was the only interest left in the Bhag. No 
custom has been shown limiting in any way the right of alien- 
ation of a permanent tenant and there would ordinarily be . 
nothing to prevent a permanent tenant giving full rights to his 
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alienee, notwithstariding the fact that on failure of his own Hayward J, 


heirs thera might, in default of alienation, have been a reversion 


to the Bhagdar. The only property rendered inalienable was 


the right already referred to of receiving rent from the perma- 
nent tenant which remained vested in the Bhagdar. That and 
that alone could properly be held to come within the definition 
of “ portion of a Bhag ” and to have been rendered inalienable 
by the subsequent passing of the Bhagdari Act of 1862. 
Decree reversed, 


Before Mr, Justice Beaman and Mr, Justice Hayward. 
NARANDAS VRIJBHUKHANDAS 


v. 


BAI SARASWATI.* 


Well—Construction—Donee not in existence at testator’s death—Rule in Tagore 
case—Life estate to daughter—Gift over to cousins—Gift takes effect if 
daughter has no son in testator s life-time, 


A testator deyised that his daughter should have a life-estate of 
Rs. 150 and t erevt of a house. Ifthe daughter had a son or sens, he 
or they wp were to take the whole estate of the testator on attain- 
ing the-age of 18 and then bearing a good character, If the daughter 
had. no male issue then on her death the whole of the testator’s estate 

was to go to his cousins who were appointed executors of the will. The 

Fa daughter had no son at the time of the testator’s death; but she had a 
sou born to her after her father’s death. She and her son brought a 
suit for the construction of the will and for administration of the 
testator’s estate, ‘The lower Courts held that in the events that had 
happened, there was an intestacy and that the daughter was entitled to 
succeed to the testator’s estate. On appeal to the High Court :— 

Held, that the dominant intention of the testator was to give the 
whole of his property to his grandson, but as no grandson was in exist- 
ence at his death, that intention was defeated; and that his inteniton 
next was that his estate should be retained in his family, é, e., with 
his cousins. 





*Second Appeal No. 527 of- 1913 the decree passed by H. K. Mehta, 
from thedecisionof B.C. Kennedy, Additional Joint Subordinate Judge 
District Judge of Ahmedabad, at Ahmedabad, in Civil Suit No, 414 
Appeal No. 560 of 1911, confirming of 1909, 
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Suit for administration. 
One Mahasukhram died in March 1898, having made a willon 
the zoth February 1898. He left him surviving a widow Bai Par- 


vati and Bai Sarasvati (plaintiff No. 1), Of the will, the testator’s 


cousins (defendants) were appointed executors. Under the will, 
a life-estate was givento Bai Parvati. Sarasvati was givena 
life-estate of Rs. 150 and the rent of a house. The material 


.clauses operative on her death were to the following effect :— 


In this way the estate is to be administered so long as my wife should 
be alive and after the death of my wife if my daughter Saraswati should 
have sons they shall be the ‘ Malik’ ( owner ) that is ‘ Varas ’ ( heir ) to the 
whole of my property, but till they are of the age of majority, of good 
character and of the age of eighteen years thé administration of my pro- 
perty shall be carried. òn by such of my brothers, i.e., the sons of my 
paternal uncles as may be in existence at the time. 

And if the said Saraswati should have borne a son then immediately upon 
his attaining the age of eighteen years and being of good character, my 
brothers should hand over to him my entire property whatever the same 
may be. After that he may deal with the same as he may like, And if my 
daughter Saraswatishould have no sons and (but) should have daughters, each 
daughter is to be given Rs, 500 ( five hundred ) worth of ornaments which the 
daughters may deal with as they like and ultimately after the death of my 
daughter Saraswati as to whatever property may have been left, the ‘Malik’ 
(owner ) that is ‘ Varas’ thereof are to be myi brothers i, ©., my paternal 
uncle’s sons if they should be in existence and should they not be in 
existence, the males in their lines who should be in éxistence at the time are 
to be the owners, and they having taken into their possession my entire pro- 
perty with full authority, may deal with the same as they like. 


Bai Parvati died on the 13th April 1907. Sardsvati had no 
son born toher during the testator’s life-time ; but “she gave ` 
birth to a son ( plaintiff 2 ) on the 7th December 1907. ~ 

On the 6th July 1909 Sarasvati and her son filed th 
present suit for construction of the will and for administration 
of the testator’s estate. , 

The Court of first instance held that the provisions of the 
testator’s will so far as they related to the appointment of 
Sarasvati’s son as heir were invalid on the ground that the son 
was not in existence at the date of the testator’s death ; and 
that the bequest in favour of the testator’s cousins failed as the 
contingency on which the bequest in their favour was made 
had not happened and had become impossible of fulfilment. 
The Court therefore passed the usual administration decree. 

The District Judge confirmed this decree on appeal, on 


` grounds which were stated as follows ;— 
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Now as matters stand the testator has created two successive beneficial A. C. J. 

estates in his property and has not designated any person as the ultimate 


person in remainder, capable of taking in the circumstances actually exist- ie 

ing. The gift over to plaintiff 2 fails because plaintiff cannot take under the 

will, and the gift over to defendants fails because Saraswati has had a son. Naranpas 
Defendants’ claim is that by Saraswati having a son must be meant her oo 

having a son living at the date of testator’s death or at her own death, but SARASWATI 


this is travelling outside the terms of the will, Had the gift over to Saras- — 
wati’s son taken effect then immediately on such son’s attaining 18 the gift 
would have taken effect and the alternative gift to defendants would have 
been barred, The testator then cannot haye contemplated the state of 
things at the death of Saraswati unless she had been sonless altogether, 
Similarly he cannot have contemplated the possibility of Saraswati having a 
son before his death as his will was made in expectation of death and the 
provisions of the law as to persons not in existence were clearly unknown to 
him, It would seem, therefore, that there is no effective gift of the re- 
mainder after the death of Saraswati; and that, therefore, after the death 
of Parwati the natural heir of deceased namely Saraswati became the owner 
of the estate and is entitled to administer. 


The defendants appealed to the High Court. 


G. N. Thakor, for the appellants. 
M. K. Mehta, for respondents Nos. 1 and 2. 


BEAMAN J.—In this suit the plaintiff Bai Saraswati, 
daughter of the testator Mahasukhram, sued on behalf of 
herself and her minor son for the construction of £ will. It 
has been contended on behalf of the appellants, the cousins of 
the deceased testator, that the minor has not been properly 
represented in this litigation since his interests are manifestly 
in conflict with those of his natural mother Saraswati. In the 
view we take, however, we think that it is impossible that 

_/ the minor could be prejudiced. It has not been contended 
here, and we think that it could not be contended, that upon 
; any construction of the willthe minor would obtain any 
portion of the estate, nor is he under the Hindu law an heir 
to the deceased in the event of there being an intestacy. 
The minor, therefore, has clearly no real interest in this suit. 
The contest lies between Saraswati, who in the event ofan 
intestacy would take the whole estate, and the cousins of the 
deceased Mahasukhram, who are the appellants here. 

Both the lower Courts have found that upon a proper con- 
struction of the will there is an intestacy, and that the daughter ` 
Saraswati is, therefore, entitled to the whole estate. We 
think the tearned Judges below were in error. The will is 
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A. C. J. the work of an inexpert layman, and it would be unreasonable 
1914 tO look for too great technical accuracy in its composition. 
~~ -~ But reading it as a whole we can feel no doubt as to the gene- 

Naranpas ral scheme of the will and what the real desire and intention 

v. of the testator were. Briefly the will provides first a life estate 
a arr fT his widow Parvati. She has since died. Next the will 
— provides that on the death-of Parvati, his daughter Saraswati 
` Beaman J. should have a life-estate of Rs. 150 and the rent of a house. 
In the event of his daughter Saraswati having male children or 
a male child, that male child (or possibly male children, if 
there should be more than one) is or are to take the whole 
estate of the testator on attaining the age of 18, and then 
bearing a good character. Presumably, if Saraswati should 
then have been surviving, the testator’s intention was that her 
sons should provide for her as no provision appears in the will 
for the continuance of her maintenance after her male issue 
should have attained the age of eighteen years and at that time 
borne a good character. The appellants’ cousins or, as they 
are called in this will sometimes, brothers of the deceased 
testator, are the general executors ‘of the will and trustees of 
the life estates provided in the will, and also trustees for the 
minor male son or sons of Saraswati until they should attain 
the age of 18. Then follows a clause which has given rise to 
the main contest in this suit, and that is, that should Saraswati 
have no male issue then on her death, that is to say, on the 
termination of her life estate, the whole of the testator’s 
estate is to go to the appellants, his cousins, absolutely. 
Now Saraswati bore no male child during the lifetime of 
the testator. The intended bequest, therefore, to her m R N 
issue, should she have any, fails under the rule in the Tagore™. 
case: Jatindra Mohan Tagore v. Ganendra Mohan Tagore (1). 
After the death of the testator she has had male issue, and 
her son, the minor in this suit, still lives. It has, therefore, 
been contended, and that contention has prevailed in both 
the Courts below, that by reason of the apparent condition, 
namely, should Saraswati have no sons ( that condition not 
having been fulfilled) the appellants cannot take after the 
death of Saraswati, and since the intended bequest to the son 
actually in existence cannot take effect ‘either, there is an 
intestacy. We are entirely unable to accede to this conten- 
tion. What we are to look at and, if we are able to ascertain, 


(1) (1872) 9 Beng, bL, R. 277, 
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give effect to is the intention of the testator. In doing so, 
we must be governed by general principles such as are to be 
found stated in cases like- that of Jones v. Westcomb (1) and 
many others in the English Law Reports. Now here itis 
perfectly clear that the dominant intention of the testator, 
after providing a suitable life estate for his widow, was to give 
the whole of his property to his grandson. That intention 
has unhappily been defeated as no grandson was alive at the 
date of his death. Failing this it is equally clear that his 
dominant intention was to retain his estate in his own family, 
that is to say, in the hands of the appellants, his cousins. To 
the best of his ability he appears to us to -have carefully 
guarded against the effect of there being an intestacy, namely, 
his estate passing absolutely into the hands of his daughter 
Saraswati. 

Nor do we think that so literal and strict a construction 
ought to be put on the condition annexed to the appellants’ 
taking the estate after the death of Saraswati. That this 
could not have been the testator’s intention is perfectly clear 
from other clauses in the will. Thus he expressly annexed a 
condition in the event of his grand-son taking the estate that 
the boy shall attain ‘the age of 18 and shall be of good 
character. Clearly then if the will is to have any meaning he 
must have contemplated the possibility of his. grand-son, 

‘should any such-have been in existence at his death, not 
attaining the-dge of 18 or not being of good character at that 
time, andin either event, although this is not actually express- 
ed, it, would be equally clear that he meant the appellants to 
také the estate after the death of Saraswati precisely as 
though no son had been born to her. In our opinion, there. 
fore, it would clearly defeat the intention of the testator were 
we to adopt the view that in the events which have happened 
there has been an intestacy and so give the whole estate to 
Saraswati. As between her and appellants it is clear beyond 
all possibility of argument that the testator preferred the 
appellants, and desired that they should take the whole estate 
after having provided a suitable maintenance for Saraswati 
during her life-time, nor can we find anything upon a reason- 
able construction of the will as it stands, in the events which 
have happened to preclude us from giving effect to that inten- 
tion. In our opinion, therefore, the decree of the lower 





(4) (2711) 1 Eq. Cas. Abr. 245, 
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A. C. J. appellate Court must be reversed,"and it must now be declared 
1914 that Saraswati is entitled to the life estate reserved to her 
ae upon the condition stated in the will, and that thereafter the 

Naranpas appellants are entitled to take the whole estate. All costs to 

&c. come out of the estate. 


— 


Decree reversed. 





Before Mr, Justice Beaman and Mr. Justice Hayward, 


SAYAD MIR GAZI SAYAD KUTBUDIN 
v 


June 30. MIA ALI MAULVI ABDUL KADIR. 


Registration Act (XVI of 1$08 ), Sec. 17, Ewe, 5~-Agreement for reconveyance 
of property--Not compulsorily registrable-—Suit for specific performance 
of the agreement, 


On the 9th September 1903 the plaintiff passed in favour of the 
defendant a registered sale-deed of a house for Rs. 1499, The same 
day, the defendant passed in favour of the plaintiff an unregistered 
agreement whereby he agreed to reconvey the property to plaintiff on 
repayment of purchase money, The plaintiff filed a suit to redeem the 
mortgage.which, he alleged, was made out by reading the two documents 
together, The lower Courts held that the mortgage was not made out, 
inasmuch as the second deed being unregistered could not be looked at, 
Failing on that plea, the plaintiff urged that he should be allowed to treat 
the second deed as a separate contract and sue for specific performance 
of the same, The lower appellate Court having decided agsinst him, the 
plaintiff appealed :— ' Si 2 

Held, that having regard to the form of the second deed aa a “whole, 
it was an ordinary agreement to resconvey when called upon to do sq; 
that as such it was exempted from rogistration under exception 5 tos, 17 
of the Registration Act, 1908 ; and that the plaintiff was entitled to have 
specific performance of the same. 


Suit to redeem a mortgage. 

On the gth September 1903, Sayad Mir Gazi ( plaintiff ) 
passed adeed of sale in favour of Mia Ali (defendant ) in 
respect of a house and house site for Rs. 1499. The-deed was 
duly registered. The defendant passed on the same day an 
agreement to the plaintiff, whereby he agreed to reconvey the 
property to the plaintiffon repayment of purchase money. 

* Second Appeal No, 548 of 1912, the decree passed by N.R. Majmun- 
from the decision of Motiram S. dar, First Glass Subordinate Judge 


Advani, District Judge of Surat,in at Surat, in Civil Suit No, 165 of 
Appeal No. 27 of 1911, confirming 1910, $ 





N 
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This deed was unregistered. Its material provisions were as A. O. J. 


As to the above-mentioned two properties which have been sold by you to ers 
me on the (b) 9th day of September 1903, whenever you may pay to me SAYAD MIR 
Rs. 1499, namely fourteen hundred and ninty-nine, the amount of the sale Qazı 
price in respect of the said properties, I having accepted the said amount .U. 
and having immediately given over ‘the above-mentioned properties in Mia Aut 
whatever state they may be, into your possession, am to duly passa sale- ee 
deed in favour of you or any (other) person as you direct. (The liability to 
do) the work of re-building (or) repairing, (or) of ‘substituting the broken 
parts of the said premises lies on your head. Should you perchance not 
repair the same and I am obliged to do it, you are duly to pay me all the 
expenses that may be incurred in connection therewith. In case when you 
tender the above-mentioned amount to me, I reise any objection to the 
acceptance of that amount and do not accept the same, and you are displeas- 
ed (at it) and are obliged to take further steps, I am responsible for the 
expenses (you may inour) in connection therewith, 


The possession of the property remained with the plaintiff who 
passed a rent-note agreeing to pay Rs. 15 as rent per month. 

The plaintiff sued on the 25th July Igro to redeem the 
mortgage, which, he alleged, was made out by reading the two 
deeds together. 

The Subordinate Judge held that the second deed could 
not be received in evidence for want of registration ; and that 
the first deed standing by itself was a deed of sale. He, 

. therefore, dismiss¢d the plaintiffs suit. . 

The plaintif appealed contending inter alia that he should 
be allowed £0 treat the agreement contained in the second deed 
as a separate contract and sue for specific. performance of 
that contracr: 

___/Fhe loweft appellate Court raised an issue on the point and 
t to the/first Court for determination. This issue was found 
ẹ negaltive for the following reasons:— ` 







he agreement, Ex. 18, is not and cannot be treated as an independ- 
The plaintiff distinctly says in the plaint that he intended 
to mortgagej his properties, and that a draft of a mortgage-deed was also 
prepared, put that finally a deed of absolute sale was executed by him and 
an agreement to reconvey was passed by the defendant, as charging interest 
is prohibited by the Koran. Similar statements were made by him in his 
notice Ex}, 39 also, This also admitted that the rate of interest was paid at 
one per cent per mensom and-that to secure the payment of the interest, 
a rent-ndte was passed by which the plaintiff agreed to pay Bs. 15 per 
month as rent. The contract, Ex. 18, shows that the plaintiff undertook 
to himself make repairs &c, to the properties. There is, therefore, no 
doubt ip my mind that the contract and the sale were parts of the same 
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transaction. The plaintiff himself treated them as such and asked for re- 
demption. He prayed, in the alternative, that he might be allowed to treat 
the contract as independent. But there seems no warrant to permit him to 
do so. He cannot blow. hot and cold with the same mouth, 


When the case came up before the lower appellate Court, the 
plaintiffs appeal was dismissed on the following grounds :-—~ 

The finding of the lower Court that both transactions were transacted on 
thesame day and formed one transaction has not been challenged before 
me. Here one of the documents is registered, and the other one, viz., Ex, 
18, not registered. The unregistered document gives the right to have the 
property reconveyed on payment of Rs. 1,499. It creates an interest in 
immoveable property over Rs, 100. Such a document in my opinion clearly 
needs registration: Mutha Venkatachelapati v, Pyanda Venkatachelapati, 
I. L.R. 27 Mad, 348, As it was not registered the lower Court was correct 
in not acting upon it, For want of registration the appellant cannot succeed, 


The plaintiff appealed to the High Court. 


Coyaji, with P. B. Shingne, for the appellant.—The case for 
the appellant ( plaintiff) was clearly alternative. ‘If the sale- 
deed cannot be proved tobea mortgage, the appellant can 
very well claim to have the contract to Teconvey ( Ex. 18 ) 
enforced according to law. If so, the prayer for specific 
performance of the contract to reconvey is sufficient to dislodge 
the respondent ( defendant ) from his position. The contract 
to reconvey isin writing and does not require registration. 
It merely ereatesa right to obtain another-document which - 
would, when executed, require registration. The-right created 
by the document is merely a right in personas Burjorji 
Curseiji Panthaki v. Muncherji Kuverji (2); Chunilg# Panalal 
v. Bomanjt Mancherji Modi (2); Shridhar Bali l Kelrzr v. 
Chintaman Sadashiv Mehendale (3), : E 


D. A. Khare with M. P. Mehta and T. R. De: ai, for 
respondent.—The document ( Ex. 18 ) cannot be treated 
independent contract, and requires registratidn : JAS 
Venkatachelapati v. Pyanda Venkatachelapati (4). \ The sale- 
deed and Ex. 18 disclose one transaction, as is clea from the 
fact that the appellant wanted to have the two d cuments 
read together as creating a mortgage. Hence Ek. 18 is 
inadmissible as evidence of a personal obligation and the 
whole transaction should not be divided into two. The 
matter is governed by s. 17 of the Registration Act, 1998. 









(1) (2880) LL, R. 5 Bom. 143, (a) (1898) I, L. R. 18 Bom, 396, 
(2) (2883) I. L, R. 7 Bom, 31ọ. (4) (2908) I. L. R. 27 Mad, 34b, 
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plaintiff paying to the defendant Rs. r, 
months of the date of this decree, the defer 
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Before Mr, Justice Beaman and Mr, Justi» 
SHRIDHAR- BALKRISHNA ' 


v, 
BABAJI MULA AGAR t 


Khoti Settlement Act (Bom. Act I ‘of 1880), Secs.’ 


Act (I of 1872), Sec, 116—Khoti lands—Oceupan. 
occupancy for consideration—Resignation amou; 
not valid unless assented to by all Khots—Lea 
resignation—Tenants can'show defeat in the R 
lease—-Estoppel—Act of legislature, 


_ The defendant, an occupancy tenant of Khe 
29th April 1905, his occupancy rights in ths” 


*Second Appeal No. 706 of 1913, Khot 
from the decision of V. G. Kadus- exceeding 
kar, First Class Subordinate Judge, “10, Ii 
A. P. at Ratnagiri, in Appeal No, 401 ofa privi 
of 1912, modifying the decree passed failure’ of 
by J; A, Samant, Second. Class Sub- the occup. 
ordinate Judge at Chiplun, in rent due 
Regular Civil Suit No, 249 of 1911, any occu 

to. The rights of Khots, dhare- land or ar 
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plaintiff. If the rights of the other Khoti sharers are infringed in any way 
by the said document having been executed without their consent, they can, 
if they choose, take such necessary steps as they may be advised against 
the plaintiff and recover possession of the lands, from him for the benefit of 
them all, But that is a.different question from that with which we have to 
deal in this case, What we have to determine in this case is whether the 
transfer which the defendant made to the plaintiff is or is not binding on 
him, as ‘between him and the plaintiff. And, on this question, no sound 
reasons are shown to me why the said transfer should not be considered to 
be perfectly legal and binding on the defendant, so far.as the interest which 
he had in the property is concerned. Section 9 of the Khoti Act does not 
absolutely disentitle ‘an occupancy tenant to transfer a land of his holding: 
to another person, It empowers him to transfer it, but under certain 
circumstances, for which provision is made in the said section. Hence a 
transfer by an occupancy tenant of his rights in a land is not illegal in every 
cdse, Consequently by virtue of the rights which the plaintiff acquired 
from the defendant under the said deed of release (Ex, 49), he is entitled 
to stand in the footsteps of the defendant and to hold’ the lands as an 
“occupancy tenant, until the other Khot sharers come forward to dispute 
his right to hold them alone and claim to be put in joint: possession with him. 
Whether after the:transfer made by the defendant in favour of the plaint- 
iff, the lands can be held by the plaiatiff alone or whether they ought to be. 
at the disposal of the plaintiff and the other Khot sharers, is a question 
between the plaintiff and the other Khot sharers, with which the defendant 
has nothiog todo. So faras he is concerned he has parted with all the 
rights he had in the suit lands and is consequently not: entitled now to. hold 
them except under some title derived from the plaintiff, y 


` de í 
On appeal, this decree was modified by the ‘lower appellate 
Court, where the claim to recover possession ofthe lands was. 


negatived and the defendant directed to pay Rs. 62_as arrears 
of rent. The Court held that the transaction evidenced by Ex, 


49 was a sale and as such it was not valid. The followinyygazere 


its reasons :— ~ . Afoited N 
‘ Š aQ g 

Tt is urged on plaintiff's behalf that Ex, 49 amounts merely thorecr o the 

in favour of the plaintiff and as such does not fall within t% 








relinquishment-it is nothing else than a transfer being suy 
sideration, The giving up of the land has been in cors 
debt due by the defendant, which, in fact and law, i i 
sale. We must look to the substance and hature 
determine its legal character without allowing 
guided by the phraseology of the deed. I find, 
action contained-in Ex, 49 is a sale and none elg 
Let us now consider if the transfer unde 
` Khoti Act. That section declaresag 
but not transferable unless 
thirty years before 1865-6 
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by the tenant, is neither urged nor proved. As plaintiff claims that the 
transfer is valid, itis for him to prove the exception provided by the section 
to support the validity of the transfer. It is evident that its negation 
cannot be proved by the defendant, This exception not being either urged 
or proved the transfer cannot be upheld as it contravenes the provision of 
Ba Qe ; 

It is further urged that the defendant is estopped from disputing the 
validity of the transfer as the plaintiff gave up his right to recover 
the debt due to him by the defendant relying on his transfer by the 
defendant... If the contention of estoppel is to be accepted merely 
because the defendant executed the deed, then the provision of s. 6 
may as well be removed from the Act, For in every case there is the 
transfer and every transfer would be valid because of estoppel. The 
respondent’s pleader referred me to a ruling reported in $ Bombay Law 
Reporter, page 562, where the High Court upheld the principle of estoppel. 
But the mortgage in that case was entered into before the Khoti Act of 
1879 and s. 9 did not apply to that transaction being not retrospective, To- 
wards the close of that ruling, however, the learned Judge of the High 
Court expressed doubts as to whether the purchaser at the Court-sale in 
execution of that decree can acquire any valid title. In the present case 
the transaction took place in 1905 long after the enactment of the s. 9 and 
has to be considered in the light of that section. Because of this fact, the 
ruling referred to above does not seem to me to apply to the present case, 
There has been no representation on the part of the defendant and a 
consequent belief by the plaintiff that tho defendant could validly transfer 
his rights, and I therefore find that the defendant is not estopped from 
disputing the validity of the transfer, The plaintiff has purchased with hia 
eyes wide open and.cannot try to support the legality of the transaction 
merely because thr? defendant executed the deed. I therefore find that 
the transfer is 5’ ~Y “Rnd the defendant’s occupancy rights yet remain 
with him, /© M 

Thea: _ 4 appealed to the High Court. 


hare, with P. D. Bhide, for the appellant.—The 
nt (Ex. 49) isa deed of release or resignation and is, 
re, covered by s. 10 and not by s. 9 of the Khoti Settle- 
ct, 1880. It is worded as a deed of release. 

ming that it isadeed of sale, as held by the lower 
ate Court, s. 9 of the Khoti Settlement Act as amended 
t VIII of 1912 makes the Khoti lands transferable with 
onsent of the Khot and, here, the sale-deed as passed in 
r of the plaintiff-Khot implies his consent to it. The 
of sale (Ex. 49) therefore is legal and operative, 

‘urther, assuming that the deed of sale (Ex, 49) is invalid, 
parties to it entered into a contract of tenancy (Ex. 11) 
rating the sale-deed as legal and operative and the vendor, 
e defendant, as admitting the ownership of the vendee, the 
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. The contract in the sale-deed (Ex. 49) is, therefore, void 


_ does not make the transfer of the Khoti lands valid unless 
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plaintiff. It is not, therefore, open to the defendant under 
s. 116 of the Indian. Evidence Act to turn round and deny the 
plaintiff’s title. The defendant is estopped from denying the 
plaintiff’s title. The principle of estoppel by conduct also 
bars the contentions of the defendant: see Shyama Charan 
Bhattacharya v. Mokhuda Sundari Debi Q) and Ayenuddin- 
v. Srish Chandra Banerji (2), , 

In the cases of contracts requiring seal, the party to the 
contract entered into without seal is estopped from disputing 
the validity ofit inasmuch as both ‘parties act under the 
agreement and therefore it is contrary to “ equity and good 
conscience” to allow the defence of invalidity ; see Casperz 
on Estoppel, pp. 269-2713. Halsbury’s Laws of England, 
Vol: 13, pp. 369-370. 


V. B. Virkar for the respondent.—I submit that the deed 
(Ex. 49) is not a release or resignation but it is a deed of 
transfer or sale. Although it is worded as a deed of release 
or resignation it is virtually a deed of sale, having regard to 
the substance of its contents. Besides it is accompanied by 


consideration and therefore the transactiy. is that of sale 


c 
under s. 54 of the Transfer of Property Actna This Court has 
also held that when a transfer is accompanied? th considera- 
tion it is a sale: see Ramchandra v. Dattatraya (3) and 


Badeshah w. Narayn(4). l E 

The Khoti Settlement Act asit was in force fore the 
amendment of 1912 applies to the facts of this case, ^“he deed 
of sale (Ex. 49)and the rent-note (Ex. 11) were passed 4 
April 1905. Section 9 of the Khoti Settlement Act as 
by Bombay Act I of 1904, therefore, applies, 

Since the plaintiff has not proved either of the two 
tions provided for by s.9 of the Khoti Settlement Ac 
transfer of the Khoti land by the defendant, occupancy-te 
in favour of the plaintiff, the Khot, is void a 
see Badeshah v. Narayan (5) and Mahadev 












v. Mahada; 


has no existence in the eye of law. The consent of the -K 


until either of the two exceptions provided for by thes, l 
proved; see Mahadev v, Mahadaji (7), j 


(1) (1911) 15-Cål,. W. N. 703. , (5) (1907) 9 Bom, L, R. 829, 
(2) (1906) 11-Cal. W, N, 76. f (6) (1911)13 Bom, E. R, 1157, 

(3) (1907) 9.Bom. L. R. 320, .. (7) (1911) 13 Bom, L, R. 1157, i 
(4) (1907) 9 Bom. L, R. 829, 
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Assuming: that{the consent of the,Khot makes the transfer 
` valid indepsndentiy of the exceptions in s. 9.of. the amended 
Khoti: Act of 1904} the present transfer of the lands in question 
is void for want of consent of the Khot. The consent of the 
plaintiffis not within the full meaning of the term “ the consent of 
the Khot” (sees. 3 0f the Act) because the plaintiff is 
not the only Khot{of the village wherein the lands in dispute 
are situated. There are other Khoti sharers also, who along 
with the plaintiff jhold the village in joint possession. In 
order, therefore, that the consent of the Khot should be 
within the full meaning of the term the other Khoti ‘sharers 
also must be shown to have consented to the transfer under 


Ex. 49. The consent of those Khoti sharers is not here proved ` 


and therefore the alleged transfer is equally void for want of 

the Khot’s consent. ee : 

‘The doctrine ofiestoppel does not-apply to the facts of this 

case. The deed of sale or transfer ( Ex. 49) and the rent-note 

(Ex, 11) formed parts of what is virtually one transaction , 
because both the documents were executed between the same 
parties at the same moment and.at the same sitting. - If, 
‘therefore, the sale-d 
illegality the lettijig also goes with it. It, therefore, comes 

to this that the gfent-note ( Ex. 11) is also void and illegal. 

. Section 116 of Whe Indian Evidence “Act therefore does not 
apply. Furthg@er the principle of estoppel by. conduct does 
Peete oua contentions. The doctrine of estoppel cannot be 
ise o an Act of Parliament in England or to an Act of the 
lature here in India. Estoppel only applies to a contract 
er partes and it is not competent to the parties to a 
ontract to estop themselves or anybody else in the face of an 
ct of Parliament or-an Act of the Legislature: Fairtitle v. 
Gilbert ©); Doe dem. Levy v.- Horne (2); Barrow’s case (3); 
Jagadbandhu Saha v. Radha Krishna Pal (4); Abdul Aziz v. 
Kanthu Mallik(s); Madras Hindu Mutual Benefit Per- 
manent Fund v. Ragava Chetti (6). 7 


` 


















- 


_is no estoppel against them or either of them in the face of 
_s. 9 of the Khoti Settlement Act. The defendant, therefore, 
cannot be estopped from contending that the deeds ( Exs; 
_ 49 and 11) are void. - A 

(1) (0787) 2 T. R. 169, 171. . (4) 909) I. L. R. 36 Cal. 920. 


_. (2) (1842) 3 Q: B: 7S7 > . (5) (1910) I. L. R. 38 Cal. 512. 
(3) (1880) 14 Ch. D, 432, 441. (6)(1895) L L. R. 19 Mad, 299 





sedis found to be void and thus tainted with . 


As the parties in the present case are in pari delictii there, 
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BEAMAN J.—In this suit the defendant purported to resign 
his occupancy rights in a Khotki to the plaintiff, who was one ° 
of the Khots in- the year 1905. ‘Synchronously with- this 
resignation a lease for a term of five years was executed, and 
the defendant attorned to the plaintiff in! respect of these 
lands, It is found as a fact that the proposed resignation: was 
accompanied by consideration. ` After thé expiration of the 
term the plaintiff has sued the defendant upon the lease, and 
the question of greatest difficulty which! has arisen in the 
appeal is, whether the defendant is entitled to impugn the 
plaintiff's title ? i i 

We pass over the nice point whether the estoppel mentioned 
ins. 116 of the Evidence Act survives the term upon which 
the lands may have been demised. This difficulty would 
arise upon a construction of the words “ during the continuance 
of the ténancy.” We think it unnecessary to give any 
decision upon that point, because we entertain no doubt but 
that the defendant is not estopped from challenging the 
legality of the plaintiff's title. There is {ho estoppel against 
an. Act of Parliament or in this country against an Act of 
Legislature. It is to be remembered at the transfer or 
resignation and the lease were made at $ ihs same time and 

















‘formed. parts of what is virtually one Seansaction. Li the 


transfer isefound to be tainted with any ille 
contravention of any provision of the Statute 
must go with it. We entertain no doubts in thes 
thorities but that this alleged ‘resignation must be now 
asa transfer. That has already been-decided in more th 
case in this Court, and must be regarded assettled law. Them 
a transfer, it could only’be legal under s. 9 of the Khoti Ac 
provided that the conditions set forth in that section have be 
complied with. The essential condition which we have t 
consider is whether the consent of the Khot was obtained, for 
it is not alleged that this transfer could be validated: on. the 
ground of any custom proved,.authorizing a tenant so to 
alienate his occupancy rights without the consent of the Khot, 
It is not seriously contended that the consent of the Khot 
within the full meaning of that term has been obtained. One 


. Khot, the man in whose favour the void resignation was made, 


` tas of course consented. It is admitted that there are. other 


Khots whose consent would also be necessary, and it is not. 
suggested that that consent has been obtained. In these: 


`N 
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foundation of the plain. DO og THOM puent «ve been 
illegal. It was moreover a 08°? er soon nen o plaintiff and 
the defendant here, so that bot art sasinay b be said to have 
been in pari delicti, and the plaintiff is not entitled to estop 
the defendant from showing the illegality of the title so founded; 
We must, therefore, confirm the decree of the Court below 
and dismiss this appeal with all costs upon the appellant. 

J Decree confirmed, 


\ f Before Mr, Justice Beaman and Mr, Justice Heaton, 


` MANJUNATH SUBRAYABHAT ` 


N v. 
ee SHANKAR MANJAYA APARTHA.* 
es i i Vrittis—Alienation—Special custom: ` 


Vrittis are gs a rule inalienable. They can only be alienated in special 
/4ses and under gpecial conditions Provided that such abeusions are 
we f / supported by local usage and custom. 


á Rajaram v, Ganesh (1) followed. 2 
42i 


lowance of Rs. 18-8-0 for pujahakka and tastik of 
s paid yearly to four brothers Ganpaya (plaintiff 
nkar (defendant), Narayan and Manja. They 
artition on the 28th March 1894,. whereby a half of 
ance fell to.the shares of plaintiff 2 and Manja, and 
half. to those of defendant and Narayan. The 
defendant, who was the Moktesar, used to receive the whole 
amount of the:.allowance from the treasury and distribute it 
= among the brothers according to their shares. 
Manja died without issue. His share passed to plaintiff 2. 
On the roth: May 1897, Narayan gave his one-fourth share in 
j mulgeni to plaintiff 4 who was thus in receipt of three-fourths 
share in the allowance. 










. * Second Appeal No. 574 of 1912, passed by V. V. Bapat, Subordinate 
from the decision of C. V. Vernon, Judge at-Honawar, in Civil Suit 
District Judge of Kanara, in Appeal No. 272 of 1908, 

N3. 32 of 1911, raversing tha jesrag MuE Git , 23 Bom, 133, 
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On the 9th November 1905, the’ ak ~a sold his 
interest in the cash-allowance to Majunath (plas | "No. 1), 


who also purchased Narayan’s right as mulgur.in: ‘the One- fourth 


share on the 2nd March 1906. 

The plaintiff No. 1 sued the defendant on the rath October 
1908, to recover three-fourths share in the allowance for the. 
years 1906, 1907 and 1908. 

The Court of first instance granted a decree in-farour of 
plaintiff No. 1, observing :— 

“The right to worship and its remuneration is ordinarily inalienable but 
when as here the alienation is to a member of the family: or to a Brahmin 
of the same caste as the alienor and equally competent to -perforin the 
worship it cannot be said to be >e opposed , to the principles of. Hindu Law or 
public policy.” ; 

On appeal, the District Judge following the course of 
decision in Rajaram v. Ganesh U) sent down the following 


-~ issue for determination by the lower Court:— =). 


, appeal the learned Judge remanded certain issués inviting an 


Whether a oustom and practice of the alienation of the pijahakka and 
tastik in dispute was established either generally or as limited to particular 
classes of heirs or relations ? 

The finding recorded on this issue was in the negative. 
The District Judge - accordingly held that the alienatio. to 
the plaintiff No. 1 who was an outsider could not be upheld 
and dismissed the suit, 

The plaintiff No. 1 appealed to the’ High Court, 


S, S. Patkar, for the appellant. 
No appearance for the respondent. 










BEAMAN J.—The property in question in this su 
The plaintiff claims to be the alienee of three-quar 
cash-allowance paid for the due performance of $ 
and the worshipping of the idol. The first Court” held that 
the alienation was good and decreed the plaintiff's claim. On 


inquiry into any local custom which would’ Fastify the aliena- 
tion of such a peculiar right as this-to~one- who was not a 
member of the original family Which enjoyed | the ‘priestly ( 
privilege. The findings on the remanded issue’ were all 
against the plaintiff. His suit was accordingly dismissed. 

On appeal it has been strenuously contended that the learned 
Judge of first appeal adopted a wrong method. It is said that 


» (2) (2898) I, L, R, 23 Bom, 18}. 


olL. xv] THE BOMBAY ‘LAW REPORTER. 598 
the general principle is that vriftis are alienable to suitable A... J. 
persons, unless a local custom to the contrary or some prohibi- 4944 
tion by the founder can be proved.’ This certainly does appear spe 
to be the effect of Melvill J.’s decision in the case of Mancha- Mansunatx 
vai y. Pranshankar “).. On the other hand there is a much _ 7 
later decision by Ranade J. in the case of Rajaram v. Ganesh(?), SHANKAR 
which; in our opinion, states both the underlying principle Beaman J, 
and method of dealing with cases like this more correctly.. It D 
is true that in that judgment the learned Judge refers with 
seeming-approval to the case of Mancharam v. Pranshankar 0), 
’ put the principle he lays down is that the general rule is 
| against the alienability of vrittis. Vvrittis may be alienated in 

special cases and under-special conditions provided that such 

alienations can be supported by local usage and custom. That 

this was his ground is clear enough from the issues which he 

framed and remanded for trial. The learned Judge of first 

appeal appears-to have followed exactly the course adopted 

by the learned Judges in Rajaram v. Ganesh 2), and having 

regard to the character of these Awks and the desirability of 

preventing too free alienations of what in essence is a sacred 

and personal right, we are not prepared to say that the learned 

Judge of first appeal was wrong. We, therefore, think that his 

decree must now be confirmed.-and this appeal dismissed. 


t- 


9 


Decree confirmed, 





oa Before Mr, Justice Beaman and lr, Justice Hayward, 
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SHAMBHU SONU GAJANA.* July 7. 


Pransfer.of Property Act (1V of 1882), See. 108, Cl. (h)—Permanent lenant= 
i Land Revenue Code (Bom. Act V of 1879), See, 83—Right to cut trees 
planted by the tenant. : - 


A permanent tenant who has planted trees on his land has the right of 
cutting down and making use of them, This principle has found legis- 
lative sanction in 8. 108, cl. (4), of the Transfer of Property Act, 1382. 


— 


(1) (1882) I. L, R. 6 Bom, 298. 





giri, in Appeal No. 584 of 1911, con= 


(2) (1898) L L. R. 23 Bom. 131, 

* Second Appeal No.- 54 of 1913, 
from the decision of P. J. Talyar- 
khan, acting District Judge of Ratna- 


firming the decree passed by K. H. 
Kirkire, First Class Subordinate 
Judge at Ratnagiri,-in Civil Suis 
No, 113 of 1911, 
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A. 0. J. SAMBHU and others (defendants) 'weře permanent tenants 
“4914 of certain agricultural lands belonging to Sitabai (plaintiff). 
~~ They had planted on the land some fruit-bearing trees, viz., 
Srrazat_ cocoa, palms and mango-grafts. They felled eleven of these. 
noe The plaintiff filed a suit to have a perpetual injunction 
“HAMBHU against the defendants to restrain them from felling any other 
trees on the land and to recover Rs. 140 as damages on 
account of the eleven trees felled by them. She alleged that 
the defendants were yearly tenants. 

The defendants contended inter alia that they were per-e / 
manent tenants of the land and that they had cut the trees” 
in their own right. : 
` The Court of first instance held that the defendants were 
permanent tenants and that as such they had a right to cut ` 
the trees planted by them. 


This decree was, on appeal, confirmed by the District 
Judge on the following grounds :— 


It is contended for the appellant that assuming the defendants to be per- 
manent tenants and the trees in question to have been planted by them, 
still the trees must be held to be part of the soil and to belong to the owner 
of the soil, and not to the tenants, And in support of this contention the í 
appellant’s pleader has relied upon: Ruttonji Edulji Shet v. The Collector í 
of Tanna, (1867) 11 M, I, A. 295; Nafar Chandra Pal Chowdhuri v, Ram 
Lal Pal, (1894) I. L. R. 22 Cal. 742; Imdad Khatun v. Bhagirath, (1888) I. L 
R. 10 All. 19; and s, 308, cl. (o), of the Transfer of Priperty Act. Itis- 
true that in these and other earlier cases the maxim of English Law quid quid 
plantatur solo solo cedit was applied and trees planted pon octupancy 
tenant were considered to be part of the soil and to belong to the owner of 
the soil, It has, however, been held by the Judicial Committed\of the 
Privy Council that the maxim in question does not generally apply here, 
and that the incidents of property in land are regulated by the law of its 
site: Beni Ram v. Kundan Lal, (1899) I. L. R. 21 All. 496 3 Secretary of 
State for Foreign Affairs v. Charles Worth Pilling & Co, (1900) I. L. R. 26 
Bom. 1, These cases were relied upon in Ismai Kani Rowthan v. Nazarali 
Sahib (1963) I, L. R. 27 Mad, 211; Mofiz Sheikh v. Rasik Lal Ghose, 1910) I, 
L. R. 87 Cal. 815. And in the latter case it was held that according to the 
law cf this country which: prevailed before the passing of the Transfer of 
Property Aot and which was substantially re-produced ins, 108, cl, (2), of the 
Act, the property in trees planted by a lessee after a permanent lease had 
been granted to him did not vest in the landlord in the absence of any special 
agreement to the contrary. Clause (0) of the section has reference to trees 
either already on the Jand when the lease was granted, or which were planted 
under the agreement that they were to form part of the property and to be 
left intact when the tenant vacated, The clause must necessarily be read 
along with cl. (1) and subject to it. ‘Things attached to the earth’ to 
w hich cl. (1) refers includes trees (see s. 3 of the Act). 


Boe nars SONEN 
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The plaintiff appealed to the High Court. "ALG, 
Jayakar with P. D. Bhide, for the appellant. 1914 
Coyaji with B. V. Desai, for respondents Nos. 1 to 3 and 6. vane 
Jayakar.—The respondents are tenants and as such they De 


have no right to cut the trees. The appellant is the owner of Suawsau 
the soil, and on the principle of the maxim guid quid plantatur 
solo solo cedit the landlord is the owner of the trees. 

According to the ruling in Nafar Chandra Pal Chowdhuri v. 
Ram Lal Pal ©) property in trees is by general law vested in 
the proprietor of the land unless a contrary custom is proved. 
The onus of proving the custom is on the tenant. In the 
present case the tenants do not allege any custom nor do they 
prove any. : 

The ruling-in Jndad Khatun v. Bhagirath (2) says that even 
though the trees are planted by the tenant, he cannot trans- 
fer them. À l 

Coyaji.—In the present case it is found that the tenants are 
permanent tenants and that the trees were planted by them. 
In the case of permanent tenants, the landlord is entitled to 
rent only. The tenants have a right to cut trees. At any 
rate s. 108, cl. (g), shows that in the present case the tenants 
are entitled to cut trees. 

The cases in Nafar Chandra Pal Chowdhuri v. Ram Lal 
Pai (3) and Imdad Khatunv. Bhagirath (4) are “under local 
Acts and the decisions therein are with regard to those Acts, 
Those decisions, therefore, are not applicable in the present 
case. 


J : 
~ BEAMAN J.—The only question argued before us is whether 
the defendants, who are found to be permanent tenants, have 
a right to cut trees upon the lands demised. The plaintiff is 
found to be the owner of the lands, but the tenants upon the 
principle stated in s. 83 of the Land Revenue Code are found 
to be the permanent tenants, that is to say, the origin of their 
tenancy is lost in antiquity. The dispute betweeti the 
plaintiff and the defendants now centres upon the xi ht of the 
defendants to cut down trees which ex concesis d by the 
admission of the plaintiff they’ have themselves planted. In 
these circumstances we entertain no doubt whatever but 
that the defendants have the right which they claim. The 


(1) (1894) I. L, R., 22 Cal. 742. {3) (1894) E. L, R. 22 Cal. 742. 
(2) (1888) I. L. R, 10 All, 159, (4) (1888) I, L, R, 10 All, 159, 
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A. ©. Je. English law of fixtures and the principle upon which it is 
1914 based have no general applicability in this country. There- 
~~ fore, before the passing of the Transfer of Property Act, which 

Srrazat_ deals expressly with circumstances like these, we must be 

v. referred, in the absence of any special usage, to what we con 
SHAMBHU ceive to be principles of equity, justice and good conscience, 
Beaman J, and none of those in our judgment compel us to say-that a 

“—~ permanent tenant who has planted trees upon his lands is 

precluded from cutting down and making use of them.. It -is 
unnecessary to discuss the numerous cases to which we have ~~ 
been referred, since the principle of our judgment is very ” 
simple, very clear, and has since found Legislative sanction in 
s. 108, cl. (h), of the Transfer of Property Act. It has been 
contended that that section dees not apply to agricultural 
leases, and we are not supposing that it does, but we do think 
that the principle to which it gives expression are principles 
which, for the most part, were good law in respect of the facts 
covered by them before they found Legislative expression in 
the Transfer of Property Act, and among such would certainly 
be the principles upon which we found our decision here. “We 
think, therefore, that the decree of the lowér appellate Court 
must be confirmed and this appeal dismissed with all costs, 
Decree confirmed, | 
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Before Mr, Justice Heaton and Mr, Justice Shah, 


ie - EMPEROR 


July 23. ` v 5 , 
- -VINAYAK NARAYAN ARTE.” 


Criminal Procedure Code (Act V of 1898), Sees 249—Sub-Divisionut 
Magistrate— Jurisdiction to deal with a case under the section—Senience— 
Passing adequate sentence—Transfer. 


The accused was at first tried by a Second Class Magistrate for 
‘offences punishable under ss. 326 and 452 of the Indian Penal Code. 
The trying Magistrate was of opinion that he could not pass an adequate 
sentence against the accused. He, therefore, sent up ihe proceedings 
under s; 349 of the Criminal Procedure Code to the Sub-Divisional 





*Criminal- Reference No. 31 of Additional Sessions Judge of Thana, 
1914 made by K, B. Wassocdey, . 
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Magistrateg The latter transferred the case to a First Class Magistrate, A, On. J 

who committed the accused to the Court of Session, A question- -having 

grisen if the commitment was illegal :— ioe 
Held, quashing the commitment, that the jurisdiction to deal with 

proceedings under 8, 349 of the Criminal Procedure Code was conferred Es PEROR 

upon District Magistrates and Sub-Divisional Magistrates and upon no 


7 VINAYAK 
other Magistrates. 


- THE facts were as follows :— 
' The accused was tried by the Second Class Magistrate of 
`N, Pen for offences punishable under ss. 336 and 452 of the 
Indian Penal Code. The Magistrate was of opinion that the 
accused was guilty, but as he could not pass a sentence 
sufficiently severe against the accused, he sent up the pro- 
ceedings to the Sub-Divisional Magistrate, Kolaba, N. D., 
under s. 349 of the Criminal Procedure Code. The Sub- 
Divisional Magistrate, however, transferred the case for disposal 
to the First Class Magistrate of Panvel. The.last named 
Magistrate committed the case to the Court of Session at 
Thana, 
. The Additional Sessions Judge of Thana being of opinion 
that the First Class Magistrate had no jurisdiction to deal 
with the case, referred the case to the High Court, observing 


as follows :— 


f 


I humbly submit that the order of transfer made by the Sub-Divisional 
` Magistrate, Kolaba, N. D., is illegal and the proceedings of the Committing 
Magistrate are therefore void. The Second Class Magistrate, who first 
enquired into this case, submitted his proceedings to the Sub: Divisional 
Magistrate under s. 349, Criminal Procedure Code, Section 349 (2) makes it 
obligatory on the Sub-Divisional Magistrate to pass ‘‘such judgment, 
sentence, or order in the case as he thinks fit.” In this case the Sub- 
’ Divisional Magistrate has neither passed judgment nor sentence. He has 
made an order of transfer to a Magistrate subordinate to him under s. 528, 
Criminal Procedure Code. It is submitted, that the order of transfer is 
not such an order as is contemplated by s. 349 (2), Criminal Procedure Code, 
'Dhe word ‘order’ in this section necessarily implies a "final order.” The 
order of transfer is not a final order, It only directs a Subordinate 
Magistrate to enquire into the vase. The fact thatthe words ‘judgment 
and sentence ”’ precede and are associated with the word “order” implies 
thatthe word “order” is used ejusdem generis with the words " judgment 
and sentence,” L-am, therefore, of opinion that the Sub-Divisional 
Magistrate had no power to transfer the case sent up tohim under s, 349, 
Criminal Procedure Code. 

The committing Magistrate apparently observed the above difficulty and 
therefore referred the vase to the District Magistrate. The-latter in his 
memo (page 9o0f Book No. 3)has expressed an opinion’ that ‘the’ Sub- 
Divisional Magistrate’s order was not irregular, Presumably the District 
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Magistrate was under the impression that a Sub-Divisional Magistrate had 
general powers of transfer under s. 528, Criminal Procedure Code, It is 
submitted that s. $28, Criminal Procedure Code, does authorise a Sub- 
Divisional Magistrate, to whom a case is sent up under s8. 349, Criminal 
Procedure Code, to transfer the same to any other Subordinate Magistrate, 
His powers are limited to withdrawing and recalling cases from Subordinate 
Magistrates, and then referring ‘them for enquiry or trial to any other 
Subordinate Magistrates. If the District Magistrate had withdrawn this 
ease from the Sub-Divisional Magistrate under s. 528, and then referred it 
for trial to the Committing Magistrate, the procedure might have been 
regular. But this has not been done. 

Another provision in the Criminal Procedure Code which empowers & 
Sub-Divisional Magistrate to transfer cases to a Subordinate Magistrate is 
contained ins. 192. Even under this section the powers of transfer are 
limited to cases which have been taken “cognizance of” by the Sub- 
Divisional Magistrate, The mode in which cognizance of an offence can 
be taken is given in s. 190, Criminal Procedure Code. In the present case 
the Sub-Divisional Magistrate cannot be said to have taken cognizance of 


- the offence with which the accused is charged in any of the modes indicated 


ins. 190, For these reasons I am humbly of opinion that the order of 
transfer of the Sub-Divisional Magistrate cannot be sustained and 
consequently it vitiates the subsequent proceedings of the Committing 
Magistrate. This defect in the proceedings cannot, in my opinion, be 
cured by s. 532, Criminal Procedure Code, which does not apply to a 
commitment by a Magistrate duly empowered to commit. 


The reference was heard. - 

` Manubhaj Nanabhai, amicus curiae, for the accused.—The 
Sub-Divisional Magistrate ought to have dealt with the case 
himself, He had no power to -transfer the:case: The 
Queen v. Velayudam (). Section 528 of the Criminal 
Procedure Code did not apply, as he had not “ padam o 
“recalled” thecase, The case cited by-the District Magistrate 


(Queen v. Sundaraier (2)) does not apply, as there the - 


District Magistrate recalled the proceedings under s., 349 
submitted to and pending before one of his subordinates, and 
transferred them to another subordinate. Section 192 also did 
not authorize the transfer first, because, the Sub-Divisional 
Magistrate had not taken ‘ 1‘ cognizance of” the case at its 
initial stage, this being the sense in which that expression is 
used in s. 190. Assuming that s. 192 applies to cases of which 
cognizance is taken at a later stage, the power can be exer- 
cised only when the transfer has to be made for “inquiry” or 
“trial,” In cases submitted under s. 349, no “i inquiry” or 
“trial” is to be held. Proceedings under s. 349 are of a very 
special nature, and are not to be assimilated to ordinary cases. 


a) (1881) I, L, R, 4 Mad, 233, (2) (1891) 2 Weir 690, 
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The trying Magistrate, being unable to pass a sentence 
sufficiently severe, submits the case to the superior Magistrate 
and s. 349 authorizes the latter to pass the sentence merely 
on the finding recorded by the former without any fresh trial, 
but such a duty cannot be delegated by transfer to any sub- 
ordinate Magistrate in the absence of any express provision. It 
is true that the Sub-Divisional Magistrate can examine parties 
and witnesses; but it is in his own discretion, the accused 
having no right to insist on a retrial. 

The order of transfer is also illegal as the proceedings are 
transferred to a First Class Magistrate, who has no jurisdiction 
to exercise any of the powers under s. 349. 

The order of transfer being bad, all proceedings subsequent 
thereto, including the commitment to the Court of Session, 
are without jurisdiction and should be quashed. 


S. S. Patkar, Government Pleader, for the Crown.-The 
Sessions Court need not have made this reference, as it had 
the power to take action under s. 532. The Sub-Divisional 
Magistrate’s order for transfer is not bad, because s. 349 em: 
powers him to pass any order which he thinks fit, and which 
is according to law. When proceedings submitted under s. 349 
are pending before him, he can exercise the powers of transfer 
given to him by s. 192. i 

The First Class Magistrate’s proceedings are afso not void, 

\pecause he has not passed any " sentence” within the meaning 
of s. 530, cl. (1). He has not exercised any special powers 
referyed to under s. 349 nor dealt with the case himself in any 
other way. He has simply committed the case to the Court 

“of Session, which is within the ordinary powers. The 
commitment is, therefore, good, and ought to be upheld. 


SHAH J.—The facts that have given rise to this reference 
are briefly these; The accused was in the first instance tried 
by a Secord Class Magistrate for offences punishable under, 
ss. 336 and 452, Indian Penal Code. He sent up the 
proceedings under s. 349 of the Criminal Procedure Code to 
the Sub-divisional Magistrate, Kolaba, Northern Division, as 
he thought that he could not pass a sentence sufficiently 
severe against the accused. The Sub-divisional Magistrate, 
instead of disposing of the matter himself, transferred the 
case to a First Class Magistrate, and the First Class Magistrate 
committed the accused to the Court of Session. The 
Additional Sessions Judge of Thana has made this reference 
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A. Cx. J. pointing out that in his opinion the commitment by the First 
Class Magistrate is illegal. 


1914 P : Sra 
wer Having regard to the special character of the provisions of 
Emperor S. 349 I'am of opinion that it is only the District Magistrate 
v or the Sub-divisional Magistrate who has jurisdiction to 


VINAYAK exercise the powers mentioned in paragraph 2 of s. 349, i. ey 

Shah J. to pass : uch judgment, sentence or order in the case as he 
— thinks fit. The’ Sub-divisional Magistrate in this case has. 

apparen' ly acted under s. 528 of the Criminal Procedure Code, 

which, in my opinion, has no application to proceedings 

submitted to him by a Second Class Magistrate under s. 349 ; 

and in the argument before us itis not suggested that the 

powers of transfer under s, 528 could justify the transfer of the 

proceedings to the First Class Magistrate in this case. 

Having regard to the powers of a First Class Magistrate 

and of a Sub-divisional Magistrate. as specified in Schedule III 

and to s. 530, cl. (/), of the Code, I feel fortified in the view 

I take of the section that the jurisdiction to deal with the 
proceedings under s. 349 is conferred upon District Magistrates 

and Sub-divisional Magistrates and upon no other Magistrates. 

Even assuming that the Sub-divisional Magistrate had the 
power to transfer these proceedings to the First Class Magis- - 

trate, he could not transfer the jurisdiction which was 

conferred upon him by the section and not ‘upon the First 

Class Magistrate. It seems-to me that this is not a question 
of the power of the Sub-divisional Magistrate to transfer any , 

proceedings before him but a question of jurisdiction. 

The Government Pleader has sought to support the order 
of commitment by relying upon s. 532, Criminal Proceduré- . 
Code, But it is quite clear that the section has no application 
to the facts of this case, in which the proceedings are supposed 
to be wholly without jurisdiction. 1 think, therefore, that 
the proceedings before the First Class Magistrate are without 
jurisdiction. The result is that the order of commitment is 
set aside amd the proceedings are sent back to the Sub- 
divisional Magistrate, to whom they were, in the first instance, 
submitted by the Second Class Magistrate under s. 349, to be 
disposed of by him according to law. We are indebted to 
Mr. Manubhai for having argued the reference on behalf of the 


accused at our request. 


Heaton J.—I concur. 1 do not feel any doubt now (at 
one time I did), that s. 349 confers special powers, or, what., 
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may be called, a special jurisdiction, and confers it only on 
District and Sub-divisional Magistrates. That being so, every 
case which is referred under s. 349 must be disposed of by a 
Magistrate who has that special jutisdiction, In this par- 
ticular case the matter was disposed of by a Magistrate who 
had not this jurisdiction, and I concur in the proposed order, 
Order set aside, 
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Before Mr, Justice Heaton and Mr, Justice Shah, 
N, 


N "EMPEROR 


v. 
HANMARADDI RAMARADDI* 


Criminal Prooedure-Code (Act V of 1898), Sec. 162—Indian Evidence Act (T 
of 1872), Sec, 187 —Statements made to police when reduced to writing are 
not admissible—Police officer can depose to the statements, 


Inthe course of a police investigation a witness made a statement to 
the police that she saw & boy near the scene of murder immediately 
after the offence was committed. She denied the presence of the boy 
when she was examined before the Committing Magistrate. At the trial 
she admitted that she had seen the boy at the scene of the offence, The 
statement she had made to the Police officer was sought to be proved 
by the sworn testimony of the Police-officer that she had ‘made it to hiin, 

` This testimony; was objected to on the ground that it offended against 
s. 162,0f the Criminal Procedure Code, 
_ „Held, that the Police officer could, under s. 162 of the Criminal 
: 2 “Procedure Code, be allowed to depose to what the witness had said to 
him for the purpose of corroborating what she said before tho Sessions 
Judge. : 

Per Shah J.—Looking to the plain language of s. 162 of the Criminal 
Procedure Code, the writing only is excluded from evidence but the 
right to prove any statement made to the Police by oral evidence to cor- 

_ poborate the testimony of any witness is not taken away by the section, 


OnE Rama Valikar was done to death on the zoth August 
1913 and his body was found with its head nearly severed 
concealed in a bush near a nalla, Subsequent police inquiries 
showed that he was on his way that day from Makrabi to 


Haveri. He was accompanied by his wife Honnava. They - 








* Criminal Confirmation Case No.3 tence passed by E. H. Leggatt: 
of 1914, with Criminal Appeal No, 42 Sessions Judge of Dharwar, 
pf 1914, from conviction and sen- 
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A. Or J. were later joined by. the accused Hanmarraddi who was 


1914 


ew 
3 PEROR 


intimate with Honnava. When they reached Haleritti nalla, 
they rested for their meals. After the meals ‘were finished 
and they were resting, the accused killed Rama. The accused 


next dragged the body of the deceased and concealed it in a. 
-thicket close by the nalla. This was seen by a boy named 


Gudda 

The accused was tried for the offence by the Sessions Judge 
of Dharwar. At the trial, Gudda deposed. to what he had 
seen on the day and at the scene of the offence and identified 
the accuséd asthe man whom he had seen dragging the 
corpse of the deceased. . 

Honnava was first asked by the police during the 
investigation and she admitted to have seen the boy at the 
scene of the offence. This statement was reduced to writing. 
When she was examined before the Committing Magistrate, 
she deposed: “I did not see any Kurbar boy at the stream 
then.” At the trial, however, she stated: t Accused then 
dragged my husband’s body towards the KetAi bush. At 
that time I saw a boy from Haleritti. He stood there and 
then got frightened and ran away.” 

At the trial, the. statement; which Honh ava had made 
during the police investigation, was sought to be proved by 
an oral deposition of the Investigating Poli e Officer. He 
deposed: “°Honnava did tell me that when ‘her husband’s 
body was being dragged along a boy came to the nalla for 
water but being frightened he ran away: ” 

This piece of evidence was objected to by the defence as inad- 


missible ; but the learned Sessions Judge let it in on the follows . 


ing grounds :— 


The Public Prosecutor wishes to elicit from the witness a statement made 
to him by one of the witnesses in the course of the investigation for the 
purpose of corroborating the statement of the witness before this Court. 
Mr, Bellary objects that the statement is inadmissible under s. 162, Crimi- 
nal Procedure Code. He refers to 12 Bom, L, R, 663, I. L. R. 22 Bom, 596 
and 32 Bom, 111. The Public Prosecutor relies on I. L. R, 36 Cal, 281. 

Ruled that the statement is admissible. The case of Emperor v. Akbar 
Badu differs, as the question ‘there was whether such a statement could be 
used to corroborate, not the statement of the witness in the Sessions Court 
but the statement of the witness before the Committing Magistrate, But 
one passage in the judgment is significant. It runs :— Only the statements 
of witnesses made to the trying Court can be corroborated in the manner 
contemplated by s. 157 of the Evidence Act. Previous statements may be 
ysed to corroborate or contradict statements -made at the trial; not to corro- 
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borate statements made prior to the trial.’ Therefore, as the statements A. Cr. J. 
were not admissible under s. 157 of the Evidence Act, they could only be 


admitted under s. 162, Criminal Procedure Code, But this latter section we 
only provides for the admission of such statements on behalf of, .and not Hu penoe 
against, the person under trial; The case of Imperatriz v, Jijilhai Govind s 

(I. L. R., 22 Bom. 595) does not apply, as in that case it is clear that the Hanra? 
writings had been admitted as evidence. In Emper or v, Narayan Raghunath - RADDI 


. Patki (I. L, R. 32 Bom, 111) the question has been discussed but one Judge S 
was of opinion that the statement could be used by the prosecution by way 
of corroborating a witness, while another Judge was of opinion that the 
statement could only be used on behalf of the accused and for the purpose 
of impeaching the credit of the witness, though both these Judges, and all 
other Judges of the full Bench, were agreed that the writing could not be 
used at all. Itis to be noted that in that case the question really before 
the Court was simply whether the writing could be used. The point, how- 
ever, was directly raised and decided in Fanindra Nath Banerj ‘jee v, Emperor 
(I. L, R. 36 Cal. 281) where it was held that oral evidence of such a state- 
ment was admissible to corroborate the witness’ deposition at the trial, I 
am of opinion that is only the writing itself the use of which is prohibited 
by the section, and that the proviso is intended to be nothing more than a 
proviso to that prohibition, ‘he police papers not being available to the 
defence they are merely given the right to ask the Court to refer to the 
writings and to decide whether the accused could have a copy, in which 
case the statement, not the writing, may be used to impeach the credit of the 
witness. ‘Ihe latter part of the proviso is co-extensive with the former 
part, and as the former does not refer to the prosecution, who already have 
access to the papers, the latter part of the proviso is necessarily confined 

‘to the defence, but this does not appear to me to have any effect on the use 
that may be made of such statements by either the defence or the 
prosecution. The defence may know what a witness had said ‘to the police 
c 4 may ask the police for proof thereof’ without any reference to any 
i) ing- ard may use the statement to impeach the credit of the witness, 
[N ilarly, the prosecution may know, as they usually do know, what a wite 

ess had said to the police and may require the police to prove what the 
witness had said and may use that statement by way of corroboration of the 
witness’ statement at the trial, In such a case too it would not be necessary 
to refer to the writing at all unless the witness wished to refresh his 
memory and recourse to the section would be needless, The section seems 
to me to be intended only to restrict within narrow limits the use of the 


_ writing, ‘he evidence is therefore allowed. 


The trying Judge found the accused guilty of the offence 
charged and sentenced him to be hanged. The admissibility 
of the evidence was thus dealt with in the judgment :— — 


Honnava says that she saw the boy Gudda at the xallah. She told the 
Committing Magistrate that she did not see any. Kurbar boy-there. The 
point is of some importance, as Gudda’s evidence affords strong corrobora. 
tion of that given by Honnava, It is, however, proved by the Sub-inspector 
that Honnava told him that she had seen the boy there, and it therefore 
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seems clear that the statements to the Committing Magistrate must have 
been due to failure of memory, Even if the incident of the presence of the 
Kurbar boy be an invention it had already been invented before Honnava 
gave her statement to the Committing Magistrate, and the tenor of that 
statement shows that she was not deliberately altering her story, and the 
alteration is therefore obviously an accident due to forgetfulness, It was 
objected by the defence that proof of Honnava’s statement to the Sub- 
inspector was barred bys. 162 of the Criminal Procedure Code, I have 
already given my reasons fer admitting proof of this statement (see Ex, 7), 
but as the question is one of considerable importance I should like to add 
the following remarks. Ifs. 162 is to be taken, not merely as prohibiting 


aL 


the use of the writings, but as prohibiting the use of the statements, except 


under the conditions referred to in the proviso, it must be intended to pro- 
bibit the use of them equally by the prosecution and the accused, and 
whether for corroboration and contradiction of a witness, Butas the pro- 
viso allows the acoused to use the statement only when there is a writing 
which can be referred to, it follows that even an accused can only impeach 
the credit of a witness by proof of a statement made by that witness to a 


‘police officer, provided that statement has been taken down in writing, If 


it has not been taken down in writing, it cannot be used at all, even by the 
accused, whose rights in this respect would therefore be seriously curtailed 
rather than enlarged by the section: for, even if he knew that the witness 
had made tothe police a statement wholly inconsistent with his present 
statement, he would be debarred from proving it merely .becauso the police- 
man had refrained from taking down the statement in(writing; an omission 
due perhaps to the fact that the witness then denied Having any knowledge 
at all. If, however, it be argued that the section would not touch such a 
Gase, as it onfy comes into force when a statement has ‘been taken down in 
writing, then the prosecution musi also be able to prove by way of corrobo- 
ration a statement which a witness had made to the policebut which has 


not been taken down in writing, and in that case there seems to~he no valid ` 


reason why they should not be able to do so when the accuracy of t roof 
‘of the statement can be guaranteed by reference to a writing Baat 


time, NA 


pa 


.The conviction and sentence came up before the High 
Court for confirmation. The accused also appealed. 


Velinkar, with V. V. Bhadkamkar, for the accused. 
S. S. Patkar, Government Pleader, for the Crown. 


HEATON J.—A certain Hanmaraddi has been convicted of 
the murder of Rama Valikar and has been sentenced to death. 
The case comes before us for confirmation of that sentence and 
also on the appeal of the convict. 

It appears that about the 22nd of August “1913 the corpse 
‘of a man, whose head was almost severed from his body, was 
found in the village of Haleratti, On making inquiries the 
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police discovered from the neighbouring villagers that the 
murdered man had been accompanied bysanother man and a 


woman. They were all strangers to that locality. Neither ` 


the identity of the murdered man nor his companions was at 
the time ascertained. About a month later, howeye~, the 
identity of the murdered man came to be suspected. His 
wife was questioned and thereafter the police were enabled to 
make complete inquiries. They discovered that the murdered 
man was one Rama and that his companions were the accused 
and the deceased’s wife Honnava. It was found that Hon- 
nava had for some time been living at Makrabi where the 
accused also lived, that her husband had been working at 
another village Magal, that he had taken his wife from 
Makrabi for a time and that thereafter he and his wife set out 
to go to Haveri and were joined on the way by the accused. 
On their journey these three persons crossed the ferry between 
Bannimatti and Galagnath, whence they proceeded to the place 
where the corpse was subsequently found. From there 
Honnava and the accused returned, spending the night at a 
village on the way and recrossing the ferry on the following 
day. This gave the police an opportunity of which they 
availed themselves of tracing the movements of these persons 
and identifying the individuality , of each. They have been 
enabled to put before the Court perfectly credible evidence of 
ll the circumstances that 1 have stated. Then there is the 
idence of the dead man’s wife Honnava, who describes how 
husband was murdered. It is said that she is an ac- 
lice witness. However that may be, we must, in a case 
this kind, regard her evidence with caution, because 
whether an accomplice or not, she was present at the murder 
and for weeks thereafter she gave no information about the 
crime and it is proved that she had illicit intimate relations 
with the accused. It does not seem to me to matter in the 
least whether you call her an accomplice or not. Her evidence 
must be valued in relation to these circumstances. However, 
in the light of the surrounding circumstances, from the 
undoubted truth of the facts that the three persons travelled 
together, that one of them was left dead where his body was 
found and that the other two returned to their village together, 
there can be little doubt that the man was, murdered by one 
or both of them. This -conelusion- is.fortified by the sub- 
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account of his proceedings and had two letters written at 
intervals of about a fortnight which were designed to induce 
people to believe that the murdered man was still alive and 
working in a distant village. Here, again, the evidence is, to 
my mind, credible and indeed convincing. Taking the circum- 
stances asa whole, they leave no doubt whatever that the 


.accused was the man, whether helped by the woman or not, 


it does not matter, who killed Rama. 

The credit of the elucidation of these circumstances is 
mainly due to the promptness and intelligence of the police 
inquiry and for that inquiry I gather, Balwant Vyankatesh, 
Sub-Inspector of Haveri, is mainly responsible. 

For these reasons I confirm the conviction and also the 
sentence in this case. 

There has arisen and has been discussed a point as to the 
meaning of s. 162 of the Criminal Procedure Code. It appears 
that amongst the villagers who were near the scene of the 
offence when the murder took place was a boy who happened 
to see the three persons. The deceased’s wife before the 
Committing Magistrate stated that she had not seen this boy. 
Before the Sessions Court she stated that she had seen him, 
On this state of facts the defence might very easily and with 
no other facts bearing on..the point known with some 
force arguethat the woman had changed her story, that the 
earliest known account of the matter which she gave was les 
favourable to the prosecution case than that she`gayve to t 
Sessions Court and thereon they might very properly fou 
an argument that the witnesses had been tampered with 
that the case presented clear indications of that kind of 
infiuence which properly ought to raise doubts in the mind of 
the trying Judge. To rebut an argument of this kind it was 
proved from the mouth of the investigating police officer that 
to him the deceased’s wife had said that she saw the boy. If 
what the investigating police officer says be true, then it ^5 
completely destroys the defence argument. The question 
argued before us is, whether the police officer could, as the 
law stands, be allowed to depose to what this woman had 
said to him for the purpose of corroborating what she said 
before the Sessions Judge. My own opinion is that the police 
officer could depose to that effect. I do not propose to 
discuss the various authorities which have been referred to. 
Lengthy arguments on this very point find a place in the 
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books. Iwill only say that I do not think that either by its 
terms or by its intention s. 162 of the Criminal Procedure 
Code prohibits the Court from receiving such evidence for 
such a purpose. 


SHAH J.—I concur. The learned Sessions Judge has 
examined the evidence with great care in an exhaustive judg- 
ment and has considered all the arguments urged in favour of 

- the defence. Substantially the same arguments have been urged 
before us. Generally speaking I agree with the lower Court 
in its appreciation of the evidence and with the inferences 
drawn by it. 

It is not disputed before us that the deceased whose body 
was found on the 22nd August last was Rama, the husband of 
Honnava, and the evidence in the case clearly establishes the 
fact. 

I accept the evidence of Honnava and Gudda as true in the. 
main, Honnava’s evidence, no doubt, must be received with 
caution, though Ido not accept the argument that she is an 
accomplice. She did not give out her present story soon 
after the occurrence and gave varying accounts from time to 
time, which was to a certain extent natural under the circum- 
stances. Having regard to the proved circumstances in the 
case, I am inclined to believe her present account that she 
saw the accused killing the deceased, As to the evidence of 
udda, quité apart from the fact whether he was seen by 
onnayd or not, I accept it as true, despite the criticism of 
XTelinkar on his evidence. The fact of the journey of the 
ceased and Honnava in the company of the accused is 
proved by reliable evidence in the case. The subsequent 
conduct of the accused, which I do not propose to examine in 
detail, lends strong corroboration to the prosecution story. It 
J is enough to refer to his association with the letters, Exts. 27 

and 28. The accused is proved to have taken those letters 

to Satyava, which appear on the evidence to have been 
written at his instance. It is proved that the deceased was 
never at Amlikop. The obvious inference that arises from 
the proved conduct‘of the accused is that he was trying to 
conceal the death of Rama, which was: known to him. Ona 
careful consideration of the evidence and the arguments 
advanced on behalf of the accused, I have no hesitation in 
coming to the conclusion that the deceased- Rama was 
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murdered by the accused. The circumstances connected with 
the crime demand that the sentence should be confirmed. 

The police investigation in this case appears to me to haye 
been made with unusual ability and thoroughness, and affords 
a telling illustration of the manner in which a case could be 
investigated without the aid of a confession. 

I desire to allude toa point which has been raised before 
us in connection with Honnava’s evidence, It has been 
pointed out that though she stated before the Committing 
Magistrate that she did not see any Kurbar boy then, she now 
denies having made that statement, and says that she had 
seen a boy from Haleritti. It is urged that the statement 
before the Committing Magistrate represents the truth, 
Even then I donot think that the main conclusion in the 
case is affected inany way. It is. urged on behalf of the 
prosecution, however, that the argument is based upon a 
misapprehension of facts, and that the Sub-Inspector has been 
examined to show that Honnava stated before the police that ` 
she did see a boy at the time. The question of law that arises 
is whether the prosecution can be allowed to adduce oral 
evidence in proof of her statement before the ‘police in order 
to corroborate her testimony at the trial. Her statement to 
the police was admittedly teduced to writing, and it is com- 
mon ground that such writing cannot be used as evidence. 
Mr. Velinkar contends and not without force that it woul 
be unreasonable to allow any oral evidence of the statemer 
to be given, when the writing containing the statement c 
not be proved. On the other hand it is argued on the stre 
of s. 157 of the Evidence Act that the right of the prosecuti 
to prove any statement to corroborate the testimony of any 
witness under that section is not taken away by s. 1620f , 
the Code of Criminal Procedure which only provides that the | 
writing shall not be used as evidence. The point is not free 
from difficulty which is sufficiently reflected in the diversity 
of judicial opinions bearing on the question. The judgment 
of Knox J. in Rustam v. King-Emperor G) and the obserya- 
tions of Beaman J. in Emperor v. Narayen (2) represent one 
side of the question and the judgment of Karamat Hosain J. 
in the case of Rustam v. King Emperor (4) and the decisions 
in Fanindra Nath Banerjee v. Emperor (3); King-Empero 


SS 
(1) (2910)7 A. L. J. R, 468, R. 32 Bom, 111, ` 
(2) (1907) 9 Bom. L. R. 789; I. L, (83) (1908) I, L, R, 36 Cal, 281, ` 
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v. Nilakanta ©) and Muthukumaraswami Pillai v. King- A. Cr. J. 
Emperor (2) represent the other side: Ihavecarefully considered 4974 
the question, and on the whole lincline to the view that look- ~~ 
ing to the plain language ofs. 162, Criminal Procedure Code,the Hypxror 
writing only is excluded from evidence but the right to prove v. 
any statement made to the police by oral evidence to Hama- 
corroborate’ the testimony of any witness is not taken away care 
by that section. This conclusion derives support from or is ShehJ, 
at least in consonance with the view taken by this Court in - 
Emperor v. Babaji (3) in which the Court, while direct- 
ing a retrial, ordered that the Chief Constable should be 
examined as to the statements made to him by the witnesses 
during the police investigation. Such an order would be 
inappropriate, if the oral evidence of the statements were 
inadmissible. The anomaly, if any, can be remedied by the 
Legislature. Our duty plainly is to construe the section 
without unduly straining the language used by the Legislature. 
I think, therefore, that the evidence of the Sub-Inspector' was 
rightly admitted on this point. At the same time, I think 
that under ordinary circumstances the admission of the oral 
evidence of the statements made to the police when they are 
reduced to writing is not in keeping with the spirit of s. 162, 
Criminal Procedure Code, and the existence of exceptional 
circumstances /would be absolutely necessary to, give any 
appreciable ydlue to such evidence. In this case, for instance, 
Honnava’s” statement in question at the trial deserves to be 
credited not simply’ because the Sub-Inspector says that she 
ads a statement to that effect to him, but mainly on 
tke additional ground that though it was suggested in her 

We cross-examination that she had made a contradictory statement 
before the Committing Magistrate, it could not be suggested 
to her that her earlier statement to the police on this point 
was in conflict with her present version, and that the Sessions 
Judge did not ask her any question on this point, though she 
was recalled on the 8th January, after the Sub-Inspector 
was examined and questions on other points, arising out of her: 
statement reduced to writing before the police, were put to 


her by the Court. 
` Conviction and sénténce confirmei. 


at- 


le = i 2 O S r 
G) (1912) T. L, R. 35 Mad. 247. (3) (1907) 9 Bom, L. R, 366, 
(2) (1912) L L, R. 35 Mad, 397. i 
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Before Mr, Justice Beaman and Mtr. J ustice Heaton, 


LAXMIRAM LALLUBHAI JOSHI z 


U. 5 
BHALASHANKAR VENIRAM MEHTA.* 


Limitation Aci (IX of 1908), Art, 182—Limitation Act (XV of 1877) Art. 179— 
Slep-imaid ‘of - ewecution—Deéree—Execution—J udgment-debtor declared 7 
insolvent—A ppeal by decree-holder against adjudication order~Appeal 
successful—Appeal amounts to step-in-aid of execution—Civil Procedure 
Code (Act XLV of 1882), Sees, 351, 357. i 


On the 8th August 1905, the decree-holder applied to execute hig ae 
decree of the year 1903, by sale of the mortgaged property, Thereafter 
in January 1906, the judgment-debtor applied’ to be declared an ingol- 
vent: and the Court declared: him an insolvent in’ September of the 
same year, In the meanwhile, in June 1906, the mortgaged property 
„Was sold in execution of the decree. In December following, the Court 
dismissed the darkhast, first, because it had been satisfied ; and, secondly, 
because the judgment-debtor was an adjudicated insolvent. The decree- 
holder appealed to the District Court against the adjudication order; 
and that Court held in December 1910 that the Judgment-debtor was 
not insolvent, The decree-holder then filed a second darkhast on the ` f 
18th October 1911[ to execute his decree. The lower appellate Court 
dismissed the darihast as barred by limitation. On second appeal :— 
Held, uħder the unugual ‘circumstances of this case, that the second 
darkhast was within time, for the appeal by the decree-bolder against 
the insolvency order was an application to take a step-in-aid-of execus 
tion within the: meaning of Art. 182 of the second schedulé-to the 
Limitation Act, 1908. a E 


EXECUTION proceedings, Pe 

On the 19th September 1903, Laxmiram and his brother 
(plaintiffs) obtained a mortgage-decree against Bhalashankar 
(defendant). ` 

The plaintiffs decree-holders applied, on the 8th August 
1905, to execute the decree by attachment and sale of the . 
mortgaged property, but sought no further relief against the. 
judgment-debtor Bhalashankar. l 

On the 6th January 1906, the judgment-debtor applied to 
the Court to be declared an insolvent, b+ 








* Second Appeal No, 929 of 1912, tho order passed by M. I, Kadti, 
from the decision of E. Clements, Subordinato- Judge of Umreth, in 
District Judge of Ahmedabad, in Darkhast No, 462 of 1911, 
Appeal No, 68 of 1912, reversing : J 


pa 


VoL. xv1,} THE BOMBAY LAW REPORTER. 


613 


The mortgaged property was sold in execution of the decree A. ©. J. 


on the 26th June 1906. ; 

On the 29th September 1906, the Court declared the judg- 
ment-debtor an insolvent, but did not “discharge him under 
s. 357 of the Civil Procedure Code of 1882. 

The Court struck off the application for execution, on the 
7th December 1906, on the grounds (1) that it had been satis- 
fied, and (2) that the judgment-debtor had been declared an 
insolvent. 

The decree-holder appealed to the District Court against 
the order of adjudication, and that Court held on the 6th 
December 1910 that the judgment-debtor was not an insolvent. 

On the 18th October 1911, the decree-holder again applied 
for execution of the decree by proceeding against the person 
of the judgment-debtor, 

The Court of first instance was of opinion that the period 
between the 6th January 1906 and 6th December 1910 during 
which the judgment-debtor’s application for insolvency was 
pending, should be excluded from the period of limitation and 
held that the second application was filed in time, 

On appeal, this order was reversed on the following 


grounds :— 

The cage ia po by the lower Court for treating Darkhast 462 as a 
renewal of the/proceedings of 1906, Chintaman Damoder Agashe v, 
Balshastvi, I. Au. R. 16 Bom. 294, is distinguishable, as here the Original 
Darkhast didact ask for the arrest of the judgment-debtor, or for anything 
else beyo d the sale of the house, The judgment-creditor knowing of the 
Insolvéncy proceedings ought to have presented a Darkhast for all his 
remedies. I see no equities in the case sufficient to lead the Court to strain 

~the meaning of the judicial decisions on this point of limitation, 


The plaintiffs appealed to the High Court. 


H. V. Divatia, for the appellant.—The second Darkhast 
for arrest, though more than three years after the first 
Darkhast, is within three years of the date of the termination 
of the insolvency proceedings and these proceedings operated 
in law as an injunction. 

When a person is declared insolvent though not discharged, 
he cannot be arrested in execution of a decree because the 
decree-holder cannot execute his decree pari passu with the 
insolvency proceedings. Section 357 of the Old Civil Proce- 
dure Code applies : Panangupalli Seetharamaya v. Nanduri 
Ramachendrudu 0), Gauri Datt y. Shankar Lal (2), 


(1) (1904) I, L, R., 28 Mad. 152, (2) (2892) L L, R, 14 All, 358, 
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Here the Court gave the fact of the judgment-debtor’s 
insolvency as the specific reason for striking off the Darkhast 
from file. So it operates as a stay of proceedings under s. 15 
of the Limitation Act. z 

Where there is a temporary bar as in the present case to 
the execution of a decree, an application made, after the bar is 
removed, is not barred by limitation : Rudra Narain Guria v. 
Pachu Maity 0). 


Manubhai Nanabhai for the respondent.—The new Limita- 
tion Act came into force on 1st January 1909. The Darkhast 
having been time-barred on 8th August 1908 could not be 
revived by the new Act: see the General Clauses Act, 
ss. 6 (a) (c) and 8. Section 15 of the old Act applied only to 
suits and not to applications for execcution,. 

Assuming that the new Act applies, institution of the 
application was never restrained. Moreover the orders of 
adjudication (if they are to be given that effect) remained 
in force only for one year and six months, the exclusion of 
which period cannot bring the case within limitation. 

Insolvency proceedings do not per se operate as an in- 
junction. Here the order under s. 351 does not purport to 
discharge the judgment-debtor, so as to bar hiS-arrest. 

H. V. Divatia in reply.—The liberal construction put by 
the Madras High Court should be adopted. ~ 

Even though s. 15 of the new Limitation Act be. held in- 
applicable, this case can be viewed from another standpoint 
and our opposition to the judgment-debtor’s insolvency: for 
this very decretal debt should be regarded as a step-in-aid of 
the execution.of our decree under Art. 179 of the Old and Art. ` 
182 of the new Limitation Act because it was necessary for 
us to apply to the ‘proper Court’ to have the judgment-debtor’s 
insolvency set aside before we could apply for his arrest. 


BEAMAN J.—The facts in this case are somewhat unusual. 
There was an ordinary mortgage decree of the year 1903. 
The mortgagee applied for execution in due course on the 8th 
of August 1905. In January 1906 the mortgagor applied under 
the old Code of Civil Procedure to be declared an insolvent; 
In his application of August 1905 the mortgagee asked that 
the property might be sold, but did not seek any further re- 
lief against the mortgagor. Accordingly in June 1906 the 


(a) (2896) I. L, R. 23 Cal, 437, 
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property was sold under this Darkhast. In September of the 
same year the Court declared the mortgagor an insolvent, 
although under s. 351 it did not discharge him. In Decem- 
ber of the same year the Court struck off the Darkhast of 
August the 8th, r905, for two reasons: (1) that it had been 
satisfied, (2) that the judgment-debtor was now an adjudicated 
insolvent, The mortgagee appeared from the first in the 
insolvency proceedings as the sole opposing creditor. 

We might find some difficulty, more, speaking for myself, I 
-think a verbal than a real difficulty in bringing such appear- 
ance within the meaning of the words “application to take 
some step-in-aid of execution” under Art. 179 (old), now Art. 
182, But as the result of those proceedings was against him, 
the creditor, appellant here, appealed to the District Court 
and succeeded. - We think that it is not putting too great a 
strain upon ordinary language to- say that an appeal in such 
circumstances fairly falls within the meaning of the words 
“an application to take a step-in-aid of execution,” It is 
clear that as long as the insolvency proceedings went in 
favour of the debtor, the creditor could not have present- 
ed any application in ordinary course for the further 
execution of his decree with the least hope of success. 
Two at least of the High Courts in India had already put 
so liberal a construction upon the insolvency provisions 
of the old Civil Procedure Code that an executing 
creditor must have foreseen that no application for the 
execution of the decree either by sale of property or arrest 
of tie person of the judgment-debtor could have the least 
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sance of success so long as the judgment-debtor had been 


declared an insolvent under s. 351, even although ke had not 
been actually discharged within the meaning of s. 357. So 
that we think that in view of the Court’s finding that this 
judgment-debtor was an insolvent early in 1906, the present 
appellant had no other course open to him than in the first 
instance to get this bar to the further execution of his decree 
removed, and the only way in which he could hope to obtain 
that result would be by first opposing the insolvency petition 
in the first Court, and, if he failed there, by appealing to 
higher authority. This he did, and although it is unnecessary 
to trace the subsequent tedious proceedings, it is sufficient to 
say that his last appeal could not have been made earlier than 
January 1909, that is to say, well within threes years fof his 
present Darkhast, 
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Adopting that view, it is unnecessary to enter into any of 
the other nice and difficult questions which haye been raised 
and adequately argued in the course of this appeal. Wedo 
not seek to lay down any general principle upon any of those 
questions, but we desire to confine our judgment to the 
rather unusual facts before us, and we think that we do no 
violence to the meaning of Art. 179 (old), now Art. 182, by 
holding that the present Darkhast is within three years of the 
last application made by the judgment-creditor to a Court to 
take some step-in-aid of the execution of his decree. F or 
these reasons we think that the appeal ought to be allowed 
and the judgment of the Court below reversed. We direct, 
therefore, that the Darkhast be restored and that execution do — 
proceed upon it according to law. We think that this appeal 
must be allowed with all costs, i 

Decree reversed. 





Before Mr. Justice Beaman and Mr, Justice Heaton, 


SUNDRA BHAU SHETYE. 


i v. l 
SAKHARAM GOPALSHET GANDHI.*.: f 


Civil Procedure Code (Act V cf 1908), Sec, 11—Res judica a — Plaintiffs not / 
represented in the former suit as minors— One of the plai ifsa pro forma 
party to the former suit—Second suit not barred as res judicata. 


The plaintiffs sued to recover certain property alleging that it Wag 
their ancestral family property. ‘There was a previous litigation forNihe 
purpose. In the first suit, two of the plaintiffs who were minors were $ 
not parties and were not adequately represented by their father ey 
was a plaintiff there whilst the third plaintiff was merely a pro forma 
defendant. That suit was decided against the then plaintiffs. The 
defendant contended that the second suit was barred by res judicata :— 


Held, (1) that the two minor plaintiffs were at liberty to proceed with S5 - 
the present litigation, for it was impossible to say that they who were ~~ 
not parties to the former suit and not adequately represented at the AS 
trial, were bound by its result ; 

(2) that the third plaintiff also was not bound by the result of the 
former suit to which he was a pro forma defendant, and the decree, 


speaking generally, appeared to have been in his favour as one of the 
defendants, 


* First Appeal No. 146 of 1913, 


Assistant .Judge of Ratnagiri, in 
from the decision of K, B, Wasoodev, Ciyil Suit No, 128 of 1912, . 
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Surr to recover possession of certain property. 

Sakharam and others sued to have it declared that the 
property in dispute in possession of Sundra (defendant) was 
joint family property and to recover its possession. 

The parties were related as shown in the following 








genealogical tree :— 
Bhikshet, 
Toci ys 
| | | 
meee aks Tukaram 
: l 
Sakharam T 
GPIF, 1) Bhiku Bapu : Ganu 
N (Def. 3) (def. 4) =Radlia 
eee cee ee 
| j : 
Parushram Ganpat Gopal Sundra 
(PIfE. 2) (PIF. 3). (Def. 1) 


The plaintiffs alleged that-they and their uncle Tukaram 
were joint owners of certain lands. Tukaram traded in 
Bombay with the family nucleus and acquired property, 
which was in dispute. At the time of the suit, some portion 
of the property was in possession of Shamshet (defendant 
No. z), brother of Radha, and the bulk of the property was in 
possession of Sundra (defendant No. 1); 

In 1909, Bhiku and Bapu as the survivors of the. joint 
family, had sued Shamshet and Sundra in respect,of the same 
property and claimed identical reliefs, Parashram and 
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Ganpat who were minors then were no parties. Sakharam . 


was a pfo forma defendant for the case was that he was living 

sepafately. The then plaintiffs were unsuccessful jn that'suit. 
~” The defendants Nos. 1 and 2 contended inter alia that the 

suit was barred by res judicata, for plaintiffs 2 and 3 were 

represented there by their father Bhiku and plaintiff 1 was 
` one of the defendants. l 

The Assistant Judge who tried the suit held that the suit 
was not so barred, on the following grounds i— 

In view of the above facts I do not think that the plaintiffs in the present 
case were fully and fairly represented in the former suit and so far ao 
plaintiffs 2 and 3 are concerned the former decision cannot operate as 
res judicata. . 

With regard to plaintiff 1 who was defendant 4 in the former suit, it is am 
admitted fact that he did not defend that suit. He was impleaded as a 
imatter of form and no specific relief was sought against him, The plaintiffs 


in that suit contended that defendant 4 was not living in union with the - 


descendants of the deceased Tukaram, On this point the order of the 
B 78 l 
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Court is silent and therefore it cannot be said that the ‘issue between the 
plaintiffs and defendant 4 was finally decided in that suit. 
The defendant appealed to the High Court. 


V. R. Sirur, for the appellants.—The suit is barred by - res 
judicata, The former suit was decided against the father of 
the present plaintiffs, and so the latter cannot re-agitate the 
question of their title : see the recent decision of the Privy 
Council in Raja Rampal Singh v. Ram Ghulam Singh ©) 
which supports my case. 


K. N. Koyajee, for the respondents.— Raja Rampal’s case has 


- ho application whatever to this case. That was the case of a son 


claiming as heir under his father. Here the sons claim indepen- 
dently of their father'in respect of ancestral family property. 
Further, the father did not represent the minors in a’ proper 
and adequate manner in the previous suit, as is apparent from 
the judgments of the Assistant Judge and of the High Court, 
and so cannot be bound by the result of that suit. The 
remaining plaintiff in the present suit was a defendant in the 
previous suit, and was not a necessary party then, He took 
no active part. It was not necessary to decide any questions 
between him and the then plaintiff. ; 


Sirur, in réply—The' question of res sudicaa cannot be 


_affected by the circumstance that the minor plain ntiffs might 


not have been adequately represented by their father in the 
former suit. ‘They claim under their father and are, therefore, 
barred under s. 11 of the Civil Procedure Code. The remaining 
plaintiff is also barred by res judicata as the issues and find- 
ings in the former suit covered his rights in the Property, 


BEAMAN J.—The plaintiffs, three in Humber, in this suit 
are seeking to obtain property from the defendant- “appellant, | 
grand-daughter of one Tukaram, on the ground that Tukaram 
and their ancestors were joint. The only question which we 
have to answer here is whether the matter in issue is ves 
judicata by reason of the decision in a suit of 1909 in which 
the present plaintiff No. 1 was defendant No. 4, and the 
father of.the present plaintiffs 2 and 3 was plaintiff. Doubt 
less we should have been glad to hold that the matter was 


' res judicata, although the position occupied by plaintiff No. x 


- in that suit might have occasioned some difficulty,- for there 
tere 


- 
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can be no doubt but that the matter substantially in issue A. ©. J 

here was substantially in issue there, and was decided against 4914 

the father of the present plaintiffs 2 and 3. Unfortunately ~~ 

plaintiffs 2 and 3 were not made parties to that suit. Still Suwora 

the matter might have been ves judicata against them under Ve 

the principle, and we think also the words of s. rr.of the Sakiaman 

Civil Procedure Code whic’ has recently been interpreted in Beaman J. 

this sense by their Lordships of the Privy Council in the case 

of Raja Rampal Singh v. Ram Ghulam Singh ©), had it 

not been for a very important circunstance which dis- 

tinguishes this, case from cases falling in that general class. 

Here the plaintiffs 2 and 3 were minors at the time of the 

suit of 1909, and the finding of the learaed Julge who tried 

that suit shows conclusively that the father of these minors 

did not adequately repres:nt them. He comments most 

adversely upon the manner in which the suit was conducted 

before him and makes the conduct of these plaintiffs’ father 

the ground of saddling the defendants in spite of their success 

with theirown costs. Inthese circumstances we feel that it 

would be impossible to say that these minors, who were not 

parties to that suit, and are judicially declared not to have 

been adequately represented at the trial, are bound by its 

result. They are, therefore, at liberty to proceed with the 

present litigation, and since plaintiff No. 1 was nọ more than’ 

a pro firs fetes in the former suit, and appears to have 

taken no active part in it, and the decree speaking generally 

appears’to have been in his favour as one of the defendants, 

we’feel some doubt in holding that he is bound by the 
_tesult either, to the extent of being precluded from prosecuting 

this litigation. We must, therefore, confirm the decree of the 

Court below upon this preliminary point and remand the case 

to be dealt with upon the merits. Costs costs in the cause. 

Decree confirmed. 


(1) (1904) L. R, 32 I, As 27, 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Shah, 


1914- HARCHAND PANAJI 


ew 


July 29. v: 
GULABCHAND KANJI.* 


Decree—Execution—Jurisdiction of the Court rassing a deoree—Decree against 
a non-resident foreigner—Voluntary submission to jurisdiction—Baroda 
Court decree, 


Tn a suit against a non-resident foreigner in a Baroda Court the defend- _-- 


ant contended (1) that the plaintiff had no right to sue; (2) that the 
suit was defective for want of parties; (3) that the Court had no juris. 
diction to hear the suit for the money dealings relied on took place out- 
side the jurisdiction of the Court; (4) that the suit did not lie aş the 
defendant did not reside and had no property in the Baroda territory, 
Both parties led evidence. The Court negatived the defendant's cone 
tentions‘and decreed the suit. In execution proceedings which were 
transferred to the British Court, it was held that the Baroda Court had 
no jurisdiction to pass the decree and dismissed the darkhast, The 


plaintiff having appealed :— : 

Held, reversing the decree, that the case was clearly one of voluntary 

submission to the jurisdiction, the defendant taking his chance of gett. 
ing a decree in his favour, 

SS 

EXECUTION proceedings. ? 


Harchand (plaintiff) filed a suit against the defendant on a 
money claim in a Court of the Baroda State, The defendant 
was a non-resident foreigner. He lived at PANI British 
territory. > ae 

It was contended that the amount claimed belonged origi- 
nally to Bai Kadani (sister of defendant) who was the widow- 
of Tarachand Khetaji (uncle of plaintiff). Tarachand had three 
undivided brothers : Govind, Khupa and Panji. __ 

The defendant appeared at the trial and raised various de- 
fences. First, that the plaintiff alone could not bring the 
suit, for all the heirs of Bai Kadani were not added as cọ- 
plaintiffs. Secondly, that the suit was defective for want of 
parties as the brothers of Tarachand were not made parties to 
the suit. Thirdly, that the suit could not be entertained by 
the Vyara Court, for the original transaction and the subse- 
quent dealing took place at Pal in British territory. Fourthly, 





* Second Appeal No. há-0 of 1913, No, 27 of 1912, confirming the order 

` from the decision from N. R. Maj- passed by B. N. Sanjana, Second 

mundar, First Class Subordinate Class Subordinate Judge at Surat, 
Judge A. P. at Surat, in Appeal in Darkhast No. 242 of 191}. 
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that the suit could not go onin the Vyara Court, for the 
defendant possessed no property, movable or immovable, within 
the jurisdiction of the Court or within Baroda territories ; nor 
did he reside or carry on business within those limits. Fifthly, 
that the claim was barred by limitation. Sixthly, the interest 
claimed was in excess of what would beallowel under the 
dam dupat rule. Oathese gcounds, the defen tant contended 
that the suit should be dismissed with costs. 

The issuas raised at the trial were :— 

(1) Is tne suit defective for want of parties ? 

\(2) Is the suit barred by time ? 
3), Can the suit lie in this Court? 

(4) Is the plaintiff entitled to any and what relief ? 

Both sides led evidence on those issues; and tha Court after 
hearing the parties found the first two issues in the negative, 
the third in the affirmative; and decreed the plaintiff's suit. 

The plaintiff next applied for a transfer of the decree to the 
Surat Court (in British territory) for execution. ae S 


On transfer, the plaintift applied to the Court-of the First 


Class Subordinate Judge for executing the decree, 

The defendant again contenjiei that the decree passed by 
the Biroly Court was without jurisdiction’ This contention 
found favour with the executing Court. / The darkhast was 


dismissed., P ° 
On appeal, this order was confirmed on the following 
grounds:— ; / 


lt jw Zdmitted Kanji Kapura was a ee ere foreigner and owned no 
allegiance to the Baroda Durbar. Tt is also;conceded that on the principles 
ot International Law, as laid down in the leading case of Gurdyal v, 
Raja of Faridkot(I. L. R. 22 Cal. 222), the decree would „have been a 
nullity, had the defendant not appeared and defended the suit, But it is 
urged that the conduct of the defendant in employing a pleader amounted 
to submission to the jurisdiction of the Vyara Court and that therefore the 
decree is binding on him and his estate, It has, no doubt, been laid down 
in Shaik Atham Sahib v. Davud Sahib (I. L. R. 32 Mad. 469) that a 
person, who appears in obedience to the process of the foreign Court and 
defends, or applies for leave to defend the action without objecting to the 
jurisdiction of the Court, when he is not compellable by law to do either 
must be held to have voluntarily submitted to the jurisdiction of such, 
Court, and that it would be clear bad faith on his part having once elected 
tosubmit to the forum chosen by his opponent and taken the chance of a 
decision in his favour in that form to turn round and say afterwards, when 
the decision has gone against him, that the judgment was without jurisdic. 
tion, Butin the present case the defendant protested “against the tight of 
tha Vyara Court to entertain the suis at tha earliest opportunity. Not only 
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A. ©. J. that but he did not make any other defence to the claim. It is manifest, 
1914 therefore, that he did not voluntarily submit to the jurisdiction of the Vyara 
Court and that the decree is a nullity. See Parry & Co. v, Appasami Pillay 


—w 
HAROHAND (I.L. R. 2 Mad. 407). 
v. The plaintiff appealed to the High Court. 
GULAB- E i 
OHAND T. R. Desai, for the appellant.—The order refusing: to pro- 


~~ ceed with execution of the decree of the Baroda Court against 
the estate of the deceased judgment-debtor is wrong on two 
grounds. First, the lower Court had no jurisdiction in j 
execution proceedings to question the jurisdiction of the ~~ 
Court that passed the decree. No doubt under the old Code ` 
it could do it: Haji Musa Haji Ahmed v. Purmanand 
Nursey(): but under the new Code of 1908, that power is 
taken away by the deletion of the words in O. XXI, r. 7: 
see Hari v. Narsingrao.(2) Section 44 of the Code should be 
read with O. XX1, r. 7. The decree of the Baroda Court was 
validly transferred to the Surat Court and the latter Court was 
bound under O. XXI, r. 7, to proceed with execution without 
“entering iñto the question of jurisdiction of the Baroda Court 

‘ to pass the decree. = 

{Scott C. J.—But O. XX1, r. 7, applies only to executio F 
of decrees passed by British Courts; decrees of foreign Courts 
are still regulated by s. 13, Civil Procedure Code’. ] 

I submit’ the opponent’s only remedy was to apply to 
higher Tribunals of thé Baroda State. Section 13 applies where 
the record shows in the face of it that the foreign Court had no 
jurisdiction, and not where the question of jurisdiction is ex- 
pressly raised and decided that there is nothing in the Baroda 
law which is opposed to natural justice. The Khata having-.. 
been passed within Baroda limits, under its Civil Procedure ~~_ 
Code, its Courts have territorial jurisdiction. The provisions 
of the Baroda Code are similar to s. 17 of the _ Civil 
Procedure Code of 1882. Secondly, even if the Surat Court 
could enter into the question the defendant must be deemed to 
have voluntarily submitted to the jurisdiction of the Baroda 
Court and it is not open to him now to plead that the decree is 
not binding against the estate : see the observations of Napier 
J. in Ramanathan Chettiar v. Kalimuthu Pillai (8), where the 
decree was not ex purte. The defendant not only appeared in. 
pursuance of the summons, but filed a written statement and 





(1) (1890) I.-L. R. 15 Bom, 216: (3) (1912) E L, Re 87 Mad, 163, 167, 
(2) (4918) 16Bom, L, R. 30, ; 
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sontested the suit on several grounds. This was not a case 
of merely protesting against jurisdiction. He did not with- 
draw after the protest but took the chance of a decision in his 
favour on the merits. This distinguishes the present case 
from the modern cases relied on by the lower Court: see 
Parry & Co. v. Appasami Pillai (1); Sivaraman Chetti v. 
Iburam Saheb (2); Shaik Atham Sahib ¥. Davud Sahib 3), 
Order dismissing the Darkhast is thus bad in law and execu- 
tion should be directed to proceed, 


G. N. Thakore, for the respondent.-The Surat Court had 
jurisdiction to consider whether the Baroda Court had juris- 


diction to pass the decree. Section 13 (1) of the Code. 


is clear, There could be no bar; otherwise there would be 
an anomaly, for it would mean that when a suit is brought on 
a foreign judgment, the question of jurisdiction could be 
gone into and not where the decree on the same foreign judg 
ment is sent for execution to British Courts. Such an 
anomaly could not have been intended by the Legislature. 

Then again the decree of the Baroda Court was without 
jurisdiction; the judgment-debtor admittedly resided within 
British India. The Baroda Court could notclaim jurisdiction 
over a non-resident foreigner, The observations of the Privy 
Council in Gurdyal Singh v. Raja of Faridkot(4) cover 
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the case. The deceased having from the fir8t protested . 


against the jurisdiction of the Baroda Court could not be 
deemed to haye voluntarily submitted to it; so that decree 
has the same effect against him as if pronounced in absentia ; 
and it cannot be said that the lower Courts were wrong in 
‘applying the test laid down in Madras cases referred tò, 
The present case is governed by the decision of Farran J. 
in Haji Musa Haji Ahmed v. Purmanand Nursey (5). The 
English cases show that defendant would not be barred by 
a decree passed under such circumstances: Rousillon v, 
Rousillon v6); Schibsby v. Westenholz (7); Emanuel y. 
Symon (8); Copin v. Adamson (9). 


Desai in reply.—There was a voluntary ‘submission. 
There was no coercion or pressure put upon the defendant as 





(2) (1880) L. L. B, 2 Mad, 407. (6) (1880) 14 Ch, D. 251, 
(2) (1895) L L; R, 18 Mad. 327. (7) (1870) L. R. 6 Q. B. 155, 
(3) (1909) I. L. R. 32 Mad. 469. (8) [1907] 1 K. B, 235. 


(4) (1894) L L. R. 22 Cal. 222, 233, (9) 0874) L. R. 9 Ex, 345. 
G) (Q890) I. L. R, 15 Bom. 216. 
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A.C. J. in Parry & Co. v. Appasami Pillai Q) The case in 
1914 Companhia de Mocambique v. The British South A {rica 
~~. Company (2) applies and disposes of the defendant’s 

Harcuanp contention, 
Ve : 
GULAB- Scott C. J.—The lower Courts have declined to execute a 
CHAND decree of a Baroda Court against the respondent’s father 
Kanji Kapura which had been transferred for execution against 
his estate to the Court of the Second Class Subordinate J ucge ` 
of Surat. 
The learned Judge of thé lower appellate Court states that 
it was conceded that on the principles of International law’as 
laid down in Gurdyal Singh v. Raja of Faridkot (3, the decree 
would have been a nullity had the defendant not appeared and 
defended the suit in the Baroda Court, and that it was argued 
before him that the defendant had voluntarily submitted to 
the jurisdiction by employing a pleader to defend the suits, 
`” As to this the learned Judge of the lower appellate Court 
saysthat the defendant protested against the right of the Baroda 
Court to entertain the suit at the earliest opportunity and did 
not make any other defence. 
We have referred to the slatement of the pleadings and f 
issues in the Baroda Court and find that the statement of the 
lower appejlate Court is incorrect. ` l / 
`The defendant pledded first that the plaintiff had no right 
to sue as the sum claimed was vested in him by inheritance as 
the brother of the plaintiff’s father’s deceased brother’s widow. 
Secondly, that, if not, the suit was defective for want of parties 
as the other brothers of the plaintiff’s father were not joineds 
Thirdly, that the plaintiffs suit could not be entertained ao 
the money dealings relied on took place outside the jurisdic- ` 
tion of the Court. Fourthly, that the plaintiffs suit would 
not lie in that Court as the defendant had no property and did 
not reside or carry on business in Baroda territor 
that the suit was time-barred. Pe 
Upon this defence four issues were raised i 
1. Is the suit defective for want of parties? 
2. Is the suit barred by time?. 
3. Does the suit lie in this Court? 
4. What relief should be granted to the plaintiff? . 


t 


y. Fifthly, 


(1) (1880) I. L. R. 2 Mad. 407. (3) (1894) I'L, R. 22 Cal, 222, 
(2) (1892) 66 L. T, 773. . 
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All the issues were decided in the plaintiff's favour after A.C. J 
evidence had been adduced by both sides. f 1914 
The case appears to us to be clearly one of voluntary sub- — \ 
mission to the jurisdiction, the defendant taking his chance of HARCHAND \] 
getting a decree in his favour; see Boissiere & Co. v. Breck- EAR i 
ner & Co. O and. Voinet v. Barrett(2). The case is a stronger  ogawp 
one in favour of the appellant than that of Parry & Co. v. =v 
Appasaml Pillai (8), relied on in the lower Courts, for there was Scott C. J. 
poa preliminary decision of the question of jurisdiction on the ` 
protest of the defendant and no circumstance of pressure. such 
as the Madras Court thouzht existed in Parry & Co.'s case. 
We set aside the decree ‘of the lower appellate Court and 
_ return the Darkhast for execution of the Baroda Court’s decree 
in the Court of the Second Class Subordinate Judge of Surat. 
The respondent must pay the costs of his opposition to the 


Darkhast up to date. 
Decree set aside. 





PRIVY COUNCIL. 


3 [ On appeal from the High Court of Judicature at Madras. ] 
` i Present : 


t THE LORD CHANCELLOR, LORD MOULTON, Lorb PARKER 
oF WADDINGTON SIR JOHN EDGE AND Mr. AMEER ALI. 
ey 





MRS. ANNIE BESANT 1914 


v. ead 
G. NARAYANIAH.* May 26 


~nfanta—Father and_sons—-Guardianship, right of father: to—Contract by 
father to entrust custody and education of his sons to another—LEather’s 
` pight to revoke such a contract—Proper tribunal for the consideration of 
such a question—Jurisdiction—Suit by a father to appoint him guardian 
of his sons and to recover custody of their persons——Questions to be 
determined in such a suit—Guardians and Wards Act (VIII of 1890), ` 
Secs. 9 and 19--Procelure under the Act—Powers of the District Court 
over infants—Letters Patent, 1865, Cl. 13--Power of the High ‘Court on 
the transfer of suit thereunder—Order, form of—Court ought not to 
make such an order as would expose the person attempting to comply with 
it to criminal proceedings— Remedy of a father in India to recover custody 
of his children in England. , 


ee a a 
oe * Reported by J. M. Parikh, (2) (1885) $5 L. J. Q. B. 39. ° 
es Barrister-at-Law, London. ; (a) (1880) I, L, R. 2 Mad. 407, 


(2) (1889) 6 T., L. R, 85, 
BT 


626 
P. O, 


- 1914 ` 


canoun) 


ANNIE 
Bersant 
v. 
NARAYA- 
NIAN 


ome 





THE BOMBAY LAW REPORTER.  [ VOL. XVI. 


As in England so among the Hindus in India, the father is the 
natural guardian of his children during their minorities, but this 
guardianship isin the nature of a sacred trust, and he cannot, therefore, 
during his lifetime, substitute another person to be guardian in his 
place. He may, in the exercise of his discretion as. guardian, 
entrust the custody and education of his children to another but the 
authority he thus confers is essentially a ‘revocable authority 
andif the welfare of his children require it, notwithstanding’ any 
contract to the contrary, take such custody and ediication once more into 
his own hands. But if the authority has been acted upon in such a way 
as, in the opinion of the Court exercising the jurisdiction of the Crown 
over the infants, to create associations or fo give rise to expectations on 
the part of the infants which it would be undesirable in their interests 
to disturb or disappoint, such Court will interfere to prevent its 
revocation. . 

Lyons v. Blenkin (1) followed. 

A District Court is not a Court exercising the jurisdiction of the 
Crown over infants, and has no jurisdiction over infants except such 
jurisdiction as is conferred by the Guardians and Wards Act 1890 (Act 
VIII of 1890), 

A suit inter partes is not the form of procedure prescribed by the 
Guardians and Wards Act, 1890, for proceedings ina District Cour; 
touching the guardianship of infants. 

The power of the Madras High Court in dealing with such suit touché 
ing the guardianship of infants instituted in a District Court and 
subsequently transferred thereto under cl. 13 of the Letters Patent, 
1865, are confined to powers which, but for.the transfer, might have been 
exercised by the District Court. 

The plaintiff, a Hindu, accepted the offer made by the defendan 
to take charge of his two sons, born respectively on May 11, 1895, and 
May 20, 1898, and defray the expense of their maintenance and education 
in England and atthe University of Oxford, and by a letter dated 
March 6, 1910, appointed her to be guardian of their persons and ont 


- riged her to act as such from that time forward. The defendant too 


charge of the boys and defrayed the expense of their maintenance and 
‘education. In February 1912 they left India in the defendant's company 
for England, where she left them having made suitable arrangements 
for their education. Subsequently on defendant’s refusal to comply 


. with the plaintiff’s demand to restore the boys to his custody, he in- 


stituted the suit in the District Court of Chingleput on October 24, 1912, 
asking to have it declared inter alia that he was entitled to the guardian, 
ship and custody of his sons, and for an order on the defendant to hand 
over such sons to the plaintiff or such other person as to the Court 
might seem meet. The suit was subsequently transferred to the High 
Court of Madras under cl, 13 of the Letters Patent, 1865, The High 
Court made a decree, which was affirmed on appeal by a Divisional 
Bench, declaring that the sons of the plaintiff were wards of the 
Court and that the plaintiff was guardian of their persons, and ordered 


(2) (1821) Jac. 245. LR 
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the defendant to hand over the custody of the wards to the plaintiff as pP, O. 


such guardian. 

Held, that the suit was entirely misconceived ; that the plaintiff remain- 
ed the guardian of his sons notwithstanding the letter of the 6 March’ 
1910, which was in the nature of a revocable authority ; that real ques- 
tions were (1) whether the plaintiff was still entitled to exercise the 


functions of guardian and resume the custody of his sons and alter the Waa 


scheme which had been formulated for their education ; and (2) whether 
in the events which had happened the plaintiff was at liberty to revoke 
the authority given by the faid letter ; that both those questions could 
only be determined having regard to the interest and welfare of the 
infants, bearing in mind their parentage and religion, and could only 
be decided by a Court exercising the jurisdiction of the Crown over 
infants and in their presence; that the District Court was not such 
Court and; had no jurisdiction over the plaintiff’s sons and consequently 
the High Court had also none ; that the boys were not ordinarily resid- 
ent in the district of Chingleput, and therefore s. 9 of the Guardians and 
Wards Act, 1890, gave the District Court and ‘consequently the High 
Court no jurisdiction over them, and the suit must be diswissed ; 


Held, also, that the order appointing {he plaintiff as the guardian of . 


his sons was bad inasmuch as such an order could only be made if their 
interests required it and they were not before the Court nor were their 
interests adequately considered ; and that no order declaring a guardian 
of the boys could by reason of 8, 19 ef the Guardians and Wards Act, 
1890, be made during the plaintifi’s life unless in the opinion of the 
Court he was unfit to be their guardian, which was clearly not the ĉase 
here. ; i f ne 
Held, further, that considering the age of the infante any attempt 
the part of the defendant to comply with the order of the High 
Fours would, if the infants had refused to return to India, have “been 
ontrary to the law of England, and would have at once exposed the 
Kaal to proceedings in England on writ of habeas corpus; that no 
Court ought to make an order which mightlead to those consequences ; 
and that the most which a Court of competent jurisdiction in India could 
do under the circumstances of the case was to ordet the defendant to 
concur with plaintiff ss the infants’ guardian in taking proceedings in 
England to regain the custody and control of his sons, 










G. NARAYANIAH, a Brahmin usually residing at 
Madras, was for many years a member of the Theosophical 
Society, of which the appellant Mrs. Annie Besant was the 
president. He had among other children two sons, the 
intervening respondents J. Krishnamurthi and J. Nityananda, 
porn respectively on May 11, 1895, and May 30, 1898. The 
first tespondent accepted the appellant’s offer to take ` charge 


of the boys and defray the expense of their maintenance and - 


education in England and at the University of Oxford, and by 
a letter, dated the 6th March, r910, written from Adyar and 
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addressed to the appellant, appointed the appellant to be 
guardian of his sons’ persons and authorised her to-act as such 
from that time forward. The material part of that letter was 
as follows:— 


It is with utmost satisfaction I find you have conceived great affection 
for both these children of mine, and that, young as they are, they fully 
appreciate and reciprocate tt. 

Unsolicited by me you have resolved to bear the cost of their maintenance 
and education while they are under age cf 25 years and have further made 
& provision for it in your will, Being fully convinced that until they 
grow up and become fit to enter upon life, they cannot be in better super- - 
vision than yours, it is my wish that you alone should be the guardian of 
their persons during their minority, And accordingly I hereby constitute 
you their guardian and authorise you to act as such henceforth. 

As my desire is that you and you alone should be their guardian, I do 
not give you power to transfer the guardianship I-give you to any other 
but to myself in‘case you find it necessary to doso. If you happen to pass 
away from your present body before I do, the guardianship which is hereby 
vested in you should naturally revert to me, if I happen to-live till then, or 
to such persons whom I may appoint for that purpose, 

If, by the time you and I pass away from this world, thes 
should still be minors (under 25 years of age) their guardianship mus 
yest in the person appointed by me for that purpose in my will, 

I beg to remain, 
Dear Mother, 
; Your most dutiful, 
ë . . (Signed) G. Nanraniag, 

The appellant accordingly took charge of the (boys 
defrayed the expense of their maintenance and education, 
February 1912 the appellant brought them over to En 
where arrangements were made for their having a course 
tuition such as would enable them to enter Oxford University. 
In the following July the first respondent, by a letter addressed 
to the appellant, cancelled the said letter of March 6, 910, 
demanded that his sons should be returned to his custody, and 
threatened proceedings if she failed to comply with his 
demand. The appellant refused to comply with such demand, 

On the 24 th October, 1912, the first respondent thereupon 
instituted ‘the suit giving rise to this appeal against the 
appellant in the Court of the District Judge of Chingleput, 
for a declaration that he was entitled to the guardianship and 
custody of his sons and that the appellant was not entitled 
to, or in any case was unfit to be in charge and guardian of 
his sons, and for an order on the appellant to hand over the 
boys to the plaintiff or such other person as to the Court 
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might seem meet. He pleaded inter alia that the said letter 
of March 6th, 1910, was revocable ; that even if.it constituted a 
delegation of his parental rights to the appellant, he was at 
liberty to revoke it by, and had, in fact, revoked it by, his 
letter of July 1912, and that as the guardian of the boys he 
was entitled to their custody and even otherwise in the 
interest of the boys and of their moral welfare the appellant 
ought to be compelled to give them up to the plaintiff or to 
such other person as the Court may think fit. 


Subsequently, the suit was transferred under the Letters - 


Patent, 1865, cl. 13, to the High Court, where it was tried. 

The appellant contended inter alia that the Court had no 
‘urisdiction to entertain the suit, that the plaintiff was not 
entitled to revoke the letter of March 6th, 1910,and claim the 
restoration of his sons, and that in any case it was not in the 
interests of the boys to restore them to the plaintiff, who was 
not a fit and proper person to resume the custody of his:sons. 

The suit was tried by Mr. Justice Bakewell, who passed a 
decree in favour of the plaintiff. The material part of the 
decree was as follows :— 

It is declared that J. Krishnamurthi and J. Nityananda the minor sons 
of the plaintiff herein are wards of this Court and it is ordered and decreed 
as follows :— 

(1) That G, Narayaniah the plaintiff herein be and he is hereby declared 
the guardian of the persons of J, Krishnamurthi and J. Mityananda the 
minor sons of the plaintiff herein. 

(2) ‘That the defendant herein do, on or before the 26th day of May 1918 
hand over the custody of the said boys to the plaintiff herein as the 
guardian of their persons. 

On appeal that decree was confirmed with a variation as 
to costs by a Divisional Bench of the High Court. 

The appellant thereupon appealed to His Majesty in 
Council. The execution of the decree appealed from was 
stayed by their Lordships pending the hearing of the appeal, 
anl by an Orderin Council the boys were permitted to 
intervene in the appeal as respondents by their next friend 
Lieut-Col. W. B. Lauder. 


R. Younger K. C., Sir Erle Richards K. C. and R. W. 
Turnbull, for the appellant-—Where a suit is transferred from 
any local Court to the High Court under cl. 13 of the 
Letters Patent, 1865, the powers of the High Court are limited 
under cl. 20 thereof and the High Court must exercise 
only the powers which the local Court has. The District 
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Court has no jurisdiction over infants except such jurisdiction 


as is givento it under the Guardians and Wards Act, 1890. ` 


The District Court has such jurisdiction if the infant ordinari- 
ly resides in the District : see s. 4(5) of the Act. But here the 
boys had left the District months previously to the institution 
of the suit, and the District Court had, therefore, no jurisdic- 
tion, and consequently the High Court had also none. 
Moreover the procedure provided by the Guardians and 
Wards Act, 1890, is by petition and not by suit. The present 


` suit is, therefore, misconceived and ought to be dismissed. 


(Mr. AMEER ALI.—Had the Court no jurisdiction under s. 9 
of the Code of Civil Procedure, 1908?] 

Certainly not, my Lord. The Guardians and Wards Act, 1890, 
was a consolidated Act and provides its own procedure, which, 
if adopted, would have entitled the boys to have hada say in 
the matter. - 

Again the Guardians and Wards Act, jna; does not give the 
High Court any special power over infants: but it is contended 
that under s. 3 of the Act there is some reservation of the 
powers over infants which the High Court previously had. 
The reservation refers, however, to the jurisdiction of the 
High Court over infants under cl. 17 of the Letters Patent. 
But here that clause is not applicable because the boys were 


not and are not shown over to have been within the jurisdic- - 


tion of the High Court under it. It is also contended that the 
Letters Patent reserve to the High Court the jurisdiction over 
infants exercised by the old Supreme Court. Butthe jurisdic- 
tion of the Supreme Court conferred by the Charter of 1801 
was confined to the Town of Madras and British Factories in 
the neighbourhood. ` That Charter did not confer jurisdiction 
with regard to guardianship of Indian minors, at least outside 
the town of Madras, and the Court having jurisdiction would 


have been the local Court within whose territory the minors. 


ordinarily resided. If the High Court had any jurisdiction, it 
was not beyond that of the District Court, — 

The order of the Court below could not be maintained. 
First, because it makes the boys wards of the Court with 
the result that the period of minority was extended in each 
case. The elder boy was almost of age and no reason is 
shown why the attainment of majority in his case should 
be postponed. Secondly, because the father is the guardian of 
his children and it is absurd to ask the Court to appoint him 
guardian of hisown children. Thiidly, because in restoring 
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the boys to the custody of the plaintiff the Court has not 
considered whether. it was for their welfare. They were not 
before the Court and there was no issue on the question, 
Fourthly, because if the boys refuse to return to their father 
the appellant could not compel them to do so, and if she 
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proceedings here on a writ of habeas corpus. No Court 
should make such an order. 

The real questions are whether the father is still entitled to 
exercise the functions of a guardian and resume the custody of 
the boys in their interests, and whether the father is entitled 
under the circumstances of this case to revoke the authority 
of March 6, 1910. These questions can be determined in the 
presence of the boys and by a Court exercising the jurisdiction 
of the Crown over infants. The boys were not represented 
and the District Court was not such a Court. The Courts 
below have treated tha boys as if they were bales of{ goods. 

During the course. of the argument reference was also made 
to the Guardians and Wards Act, 1890, Preamble, ss. 1,2,3,4,6,7; 
8, 9, 10, IL, 12, 13, I5; 16,17,19,24,25,26 and 52; the Indian 
Majority Act, 1875, S 33 Letters Patent, 1865, cl. 17; 
Letters Patent, 1862, cl. 16; Lyons v. Blenkin (2); The 
Queen v. Gyngall); In re Agar-Ellis. Agar-Ellis ve 
Lascelles (2) and Ex parte Mountfort (4); Barnardo v. 
Ford (3); Sham Lal v. Bindo ©; Ghasita v. Wazira () ; 
Krishna v. Reade (8); (which was decided when Act IX 
of 1861 was in force); Sharifa v. Munekhan (9); In. re 


“Willoughby (10); and Hope v. Hope (4). . 
The Lord Advocate (R. Munro EK. C) W. R. Sheldon and 


W. Ingram, for the infants, stated that the boys did not 
desire to return to India or abandon their chance of education 
in England. No order affecting their welfare and status 
should have been made in their absence and without 


ascertaining their wishes. 


. Kenworthy Brown, for the first respondent.—The plaintiff 
asked for the revocation of the letter of the 6th March, 1910 


(1) (2821) Jac, 245, (7) (1896) 32 P. R. 41. 

(2) [1893] 2 Q. B. 232. (8) (1385) I. L. R. 9 Mad. 31. 

(3) (1:83) 24 Ch. D. 317. (9) (1901) I. L. R. 25 Bom. 574. 

(4) (1808-9) 15 Vesey 445 at p 447. (10) (1885) 30 Ch, D. 324. . 
(5) [1892] A. O. 326, 333. (11) (1854) 4 De G. M. &-Q. 328. 
(6) (1904) I. L, B. 26 All, $94. 
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P. ©. andthe District Court had jurisdiction to entertain the suit 
1914 Under the Code of Civil Procedure. 


ma [MR. AMEER ALI.— Whether in view of s. 42 of the Specific 
ai Relief Act, 1877, there would not be difficulty, if the suit had 
v. been for a mere declaration ?] 

Narara- The District Court was competent to entertain the suit as 
NI4H between the plaintiff and the defendant and on its transfer 
— the High Court was quite right in exercising its extraordinary 

jurisdiction in giving the relief that it did. The Guardians and 
‘ Wards Act, 1890, is not exhaustive and does not preclude the 
possibility of a suit independently of the Act. 

[THE LORD CHANCELLOR.—As at present advised we do 
not think it necessary to decide whether that Act is exhaustive. 
The question is whether the order made is good.] 

The order is made by the High Court, which was entitled 
to exercise its extraordinary jurisdiction when the suit was 
once transferred there. The argument really comes to this 
that in this case there is no remedy as far as the Courts in 
India are concerned. Reference was made to the Guardians and 
Wards Act, 1870, s. 25, and on the question whether the Act 
was exhaustive to Sham Lal v. Bindo (1); Sharifa v. 
Munekhan (2); and Ghasita v. Wazira:(3), 

’ No reply was called upon. 


The judgment of their Lordships was delivered by 


LorD PARKER OF WADDINGTON.—This is an appeal from 
an order made by the High Court of Madras in its appellate 
jurisdiction on the 29th October 1913 confirming with a. 

` variation as to costs a decree of Mr. Justice Bakewell in a suit Pete 
in which G. Narayaniah (the present respondent) was plaintiff, i 
and Annie Besant (the present appellant) was B efondant. The 
decree declared that J. Krishnamurti and J. N ityananda, the 
sons of the plaintiff, were wards of Court and that the plaintiff 
was guardian of their persons, and ordered the defendant to 
hand over the custody of the wards to the plaintiffas such 
guardian. 

The facts which gave rise to the action were as follows: :— 
The plaintiff is a Hindu residing at Madras. Heisa Brahmin, 
but is not well off, having an income of some 1607. per annum 
only. He was for many years a member ofa society called 
the Theosophical Society, of which the defendant was president, , 


(1) (1904) I. L. R. 26 All. 594. (3) (1896) 32 P, R, 41, 
(2) (1901) I. L, R, 25 Bom, 574, 


JOL. XVi.] THE BOMBAY LAW REPORTER. 


and was well acquainted with her. He had two sons, J 
Krishnamurti and J. Nityananda, born respectively on the 
11th May 1895 and goth May 1898. Early in 1910 the 
defendant offered to take charge of these sons and defray the 
expense of their maintenance and education in England and 
at the University of Oxford, The plaintiff thought it desir- 
able to take advantage of the opportunity thus afforded of 
giving his sons a western education, notwithstanding it would 
entail a loss of caste. He accordingly accepted the defendant’s 
offer, and by a letter to the defendant, dated the 6th March 1910, 
affected to appoint the defendant to be guardian of their persons 
and authorised her to act as such from that time forward. 

In their Lordships’ opinion the principles on: which the legal 
effect of such a letter falls to be determined do not admit of 
dispute. 

There is no difference in this respect between English and 
Hindu law. As in this country so among the Hindus, the 
father is the natural guardian of his children during their 
minorities, but this guardianship is in the nature of a sacred 
trust, and he cannot, therefore during his lifetime substitute 
another person to be guardian in his place. He may, it is trues 
in the exercise of his discretion as guardian, entrust the custody 
and education of his children to another, but the authority he 
thus confers is essentially a revocable authority, and if the 
welfare of his children require it, he can, notwithstanding any 
contract to the contrary, take such custody and education 
once more into his own hands. If, however, the authority has 

een acted upon in such a way as, in the opinion of the Court 
exercising the jurisdiction of the Crown over infants, to 
create associations or give rise to expectations on the 
part of the infants which it would be undesirable in their 
interests to disturb or disappoint, such Court will interfere to 
prevent its revocation : Lyons y. Blenkin\). 

Shortly after the respondent accepted her offer the appellant 
took charge. of the boys and they have since been in her 
custody and she has defrayed the expense of their maintenance 
and education. In February 1912 they left India in her 
company, and after staying with her for some time in Sicily 
and Italy finally accompanied her to England, where she left 
them under the charge of Mrs. Jacob Bright, having made 
arrangements for their having a course of tuition such as 
would enable them to enter the University of Oxford. 


(1) (1821) Jac, 245. 
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Though the respondent’s confidence in the appellant appears 
to have been shaken sometime previously for reasons to which it 
is unnecessary to refer, he assented to, orat any rate acquiesced 
in, the departure of his sonsin her company for Europe. 
Nevertheless on the 11th July r9r2 he wrote the appellant a 
letter cancelling his previous letter of the 6th March 1910, 
demanding that his sons should be restored to his custody and 
threatening proceedings if such demand were not complied 
with. The appellant who had returned to India refused to 
comply with such demand, and the respondent thereupon com. 
menced a suit in the District Court of Chingleput, in the Madras 
Presidency, asking to have it declared, that he was entitled 
to the guardianship and custody of -his sons, and that the 
appellant was not entitled to, or in any case was unfit to be in 
charge and guardianship of such sons, and for an order on the 
appellant to hand over such soas to the respondent or such 
other person as to the Court might seem meet. 

‘In their Lordships’ opinion this suit was entirely misconceiy- 
ed. It was not, and indeed could not be disputed that’ the 
plaintiff remained the guardian of his children .otwithstanding 
that he had affected to substitute the defendant as guardian in 
his place. The real question was whether he was still entitled 
to exercise the functions of guardian and resume the custody 
of his sons and alter the scheme which had been formulated 
for. their education. Again, it was not and could not-be disput- 
ed that the letter of the 6th of March, r910, was in the nature 
of a revocable authority. The real question was whether -in 
the events which had happened the plaintiff- was at liberty to 
reyoke it. Both questions fell to be determined having regard: 
to the interests and welfare of the infants, bearing in mind, of 
course, their parentage and religion, and could’only be decided 
by a Court exercising the jurisdiction of the Crown over infants, 
and in their presence. The District Court in which the suit 
was instittited had no jurisdiction over the infants except such 
jurisdiction as was conferred by the Guardians and Wards Act, 
1890. By the gth section of that Act the jurisdiction of the 
Court is confined to infants ordinarily resident in the dist 
It is, in their Lordships’ opinion, impossible to hold that in 
who had months previously left India with a view t 


rict. 
fants 


i o bein 
educated in England and going to the University of Orford 
were ordinarily resident in the district of Chingleput. F urther 


a suit inter partes is not the form of procedure Prescribed py- 
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the Act for proceedings in a District Court touching the 
guardianship of infants. It is true that the suit was 
subsequently transferred to the High Court under cl. 13 of the 
Letters Patent, 1865, but the powers of the High Court in 
dealing with suits so transferred would seem to be confined to 
powers which but for the transfer might have been exercised 
by the District Court. 

Again, the relief asked for was a mandatory order directing 
the defendant to take possession of the persons of the infants 
in England, bring them to India, and hand them over to their 
father. Considering the age of the infants any attempt on 
the part of the defendant to comply with this order, would, if 
the infants had refused-to return to India, have been contrary 
to the law of this country, and would have at once exposed 
the defendant to proceedings in this country on writ of habeas 
corpus, No Court ought to make an order which might lead 
to these’consequences. The most which a Court of competent 
jurisdiction in India could do under circumstances such as 
existed in the present case, was to order the defendant to 
concur with the plaintiff as the infants’ guardian in taking 
proceedings in this country to regain the custody and control 
of his sons. 

The difficulties and anomalies of the procedure adopted by 
the plaintiff are well illustrated by the history of the 
proceedings. After the transfer to the High Court, issues 
were settled in the ordinary manner. There was no issue as 
to whether it was or was not desirable in the interests of the 
infants, that they should give up all idea of a western 
university education, and return to India. It was urged that 
the High Court did in fact consider their interests. Ifit did 
so, it must have been upon evidence admitted as relevant on 
other issues, and it is by no means apparent that, hada proper 
issue on the point been directed, further evidence would not 
have been available. At any rate on such an issue, the 
necessity of the infants being properly represented before the 
Court, and of ascertaining what they themselves desired, 
could hardly have been overlooked. 
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At the trial of the action some difficulty appears to have . 


been felt by reason of the facts (1) that the suit was not such 
as to make the infants wards of Court, and (2) that the elder 
infant would within a very short time attain his majority 
according to -Hindu law. The Trial Judge sought to over 
come those difficulties (1) by declaring the infants wards of 
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Court, and (2)by taking advantage of s. 3 of the Indian 
Majority Act, 1875, as amended by s. 52 of the Guardians and. 
Wards Act, 1890, and declaring under s. 7 of the latter 
Act that the plaintiff was their guardian so as to prolong their 
minorities until they attained respectively the age of twenty- 
one years. It was hardly contended that any such order was 
competent to the District Court in the suit in question. It is 
alleged, however, that when once the suit had been transferred 
to the High Court, the High Court had a general jurisdiction 
over infants which they could exercise at pleasure, and that 
the directions in question were properly given by virtue of 
such general jurisdiction. It is to be observed, however, that 
whatever may have been the jurisdiction of the High Court 
to declare the infants to be wards of Court, an order declaring 
a guardian could only be made if their interests required it, 
and, as appears above, they were not before the Court, nor 
were their interests adequately considered. And further, no 
order declaring a guardian could by reason of the rigth section 
of the Guardians and Wards Act, 1890,'be made during the 
respondent’s life unless in the opinion of the.Court he was 
unfit to be their guardian, which was clearly not the case. 

Since the appeal has been presented the infants have 
obtained the leave of the Board to intervene therein and be 
heard by counsel. Counsel on their behalf have appeared before - 
their Lordships’ Board and stated that the infants do not desire 
to return to India or abandon their chance of obtaining an 
university education in this country. The order of the High 
Court directing the defendant to take them back to India 
cannot be lawfully carried out without their consent or with- - 
out an order from the Court exercising the jurisdiction of the 
Crown over infants in this country. It is and always was open 
to the respondent to apply to His Majesty’s High Court of 
Justice in England for that purpose. - If he does so the 
interests of the infants will be considered, and care will be 
taken to ascertain their own wishes on all materia] points, 
Their Lordships do not consider it desirable to express any 
opinion of their own on questions with which only the High 
Court in England can deal satisfactorily. It is enough to say 
that the order made by the Trial Judge in India as varied by 
the High Court in its appellate jurisdiction cannot stand and 
their Lordships will humbly advise His Majesty that the dame 
ought to be discharged, and the suit dismissed with costs both 
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here and in the Courts below, but without prejudice to any 
application the respondent may think fit to make to the High 
* Court in England touching the guardianship, custody, and 


maintenance of his children. 


Appeal allowed. 


Solicitors for the appellant: Lee & Peenbutons. 
Attorney for the first respondent: Douglas Grant. 


Solicitors for the intervening respondents : 


* Pethic, 


Caldu, Noods & 





Before Mr, Justice Beaman and Mr, Justice Hayward, 


ARJUN RAGHU NAROLE 
v 


KRISHNAJI VENIMADHAV VALIMBE.* 


Civil Procedure Code (Ast V of 1903), O. XXL. -r. 101—Deeree — Execution 


proceedings transferred to Collector—Sale of property —Purchaser put in 
possession—Dispossession of third party—Third party applying to Court 
to be restored to possession—ZJurisdiclion of the Court to make the order 
— Rules 13, 14f of the rules made under s. 70 of the Civil Procedure Uode, 


In execution of x decree sent to him under s. 63 of the Civil Pro- 
cedure Code,-the Collector sold property in dispute and "issued to the 
purchaser a certificate of sale. .The Collector subsequently put the 
purchaser in possession of the property displacing a third party who 
claimed to be in possession in his own right. The third party applied 
to the Civil Court under O, XXI, r, 101, and was _ re-instated in posses- 
sion. The purchaser thereupon applis l to the High Court contending 





. * Civil Application No, 147 of 1913, 
under Extraordinary Jurisdiction, 
from an order passed by V. N. 
Rahurkar, First Class’ Subordinate 
Judge at Satara, in Miscellaneous 
Application No. 2 of 1913. 

$19. When any sule has been final- 
ly completed, the Collector or other 
officer aforesaid shall give to the 
purchaser a certificate of sale, as 
nearly as may be, in the Form 
No. 150 of Schedule IV of the Code 
of Civil Procedure, 

14. When the property sold is in 
the occupancy of the judgment- 
debtor, or of any other person, and 
a certificate in respect thereof has 


been granted under the last preced- 
ing rule, the Collector or other 
official aforesaid shall, on applica- 
tion by the purchaser, orderjdelivery 
to be made by putting the purchaser 
or any person whom he may appoint 
to receive delivery on his behalf in 
possession of the property; by 
proclaimingjto the occupant by beat 
of drum, or in such other manner 
as may be customary, at some con- 
venient place, that the interest of 
the judgment-debtor has been 
transferred to the purchaser ; and, 
if need be, by removing any person 
who refuses to vacate the same, 
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Court of the Subordinate Judge at Satara to the Collector 
under s. 68 of the Civil Procedure Code. 

The Collector, in due course, sold the property in execution 
and granted a certificate of sale to the auction-purchaser 
(Arjuna ). Subsequently, the Collector placed the purchaser 
in possession of the property by dispossessing a third party, 
Krishnaji. i 


Krishnaji applied to the Subordinate Judge at Satara under 


O. XX1, r. ror, for being restored to possession. The Judge’ 


granted the application on the following grounds :— 


The applicant is dispossessed, .His title is derived from a sale-deed 
subsequent to the mortgage on which the decree was obtained. The 
applicant was in actual possession, His sale-deed was registered. He was 


nota party, The auction-purchaser cannot oust the applicant otherwise 


than in due course of law. : 


The auction-purchaser applied to the High Court, 


Jayakar, with K. N. Koyajee, for the applicant.—The exe- 
cution proceedings having been transferred to the Collector 
he alone tould deal with the matters arising in execution 
under the rules made under s. 70 of the Civil Pro- 
cedure Code: Ragho v. Hanmati(). It would be disas- 
trous if the Collector and the Court could both carry out the 


execution proceedings simultaneously. Sections 68 to 70 


empower the Collector to carry out the execution: 
Muhammad Said Khan v. Payag Sahu(2). Under the rules 
under s. 70 the Collector has to hear claims etc, If the 
Collector dispossesses a third party, he can undo his own act. 
The Court has no jurisdiction. 


Gadgil, with D. R. Patwardhan, for the opponent.—The 
Collector can only act so far as the rules under s. 70 permit. 
He cannot act beyond them: Pita v. Chunilal(s). 


Jayakar in reply.—Pita’s case does not apply. Itwas a 
case of setting aside a sale, and r. 17 especially provides that 
the applicant should be referred to the Civil Court. 


-` (a) (1913) 15 Bom, L. R. 389, 
(2) (1894) L L, R, 16 All, 228. 





(3) (1906 )9 Bom. L. R. 15; I, L 
R, 31 Bom, 207, 
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BEAMAN J.—A decree was sent to the Collector for 
execution under s. 68 of the Civil Procedure Code. The 
Collector appears to have put up the property of the 
judgment-debtor for sale, to have sold it, and given the 
purchaser a sale-certificate. Thereafter the present opponent 
claiming to be in possession in his own right, appears to have 
obstructed the auction-purchaser, and the Collector removed 
him, as he has power to do, under r. 14 (1) made under s. 70 
of the Civil Procedure Code. Thereupon the opponent went 
to the Court which passed the decree and obtained from it an 
order under r. ror of O. XXI. Against this the present applicant 
the auction-purchaser has moved this Court in the exercise of 
its extraordinary jurisdiction to declare that the Subordinate 
Judge’s order under O. XX1, r. IoI, was made in the circum- 
stances stated, without jurisdiction. I think that the true 
answer to the question which arises here, a question which 
must frequently arise in similar cases, is that the execution 
entrusted to the Collector was completed and must have been 
completed before the Court which made the decree could 
properly be invited to make or certainly before it could 
properly have made any order underr. 101. I agree that in 
principle there could not be two Courts executing the same 
decree at the same time, and this appears to me to have been 
the reason underlying: Burkitt J.’s decision in Muhammad 
Said Khan v. Payag Sahu(1), But when we examine the 
rules framed under s. 70, and it is under those rules alone that 
the Collector exercises his powers, it will be seen that in the 
execution of the decree he is authorized to do a certain 
number of necessary acts, while on the other hand his powers 
_ are much less extensive than those conferred upon an ordinary 
Court executing its own decree under O, XXI. So that while 
I do not demur to the principle I have stated, namely that 
after a decree has been transferred to a Collector the Court 
which passed that decree is for the time being functus officio 
for all purposes of execution, I also say that as soon as the 
Collector has exhausted all the power of execution conferred 
upon him by r. 14 framed under s. 70, then any matters 
requiring to be done, and usually regarded as in execution, 
such as those provided for in rr. 97 to 103 for example, of O. XXI, 
must be done by the Court which made the decree. Otherwise 
there might certainly arise situations in which parties have 
suffered wrong at the hands of a Collector tied down by the 
~ u) (1894) I-L. R, 16 All. 228, 
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rules conferring upon him very restricted powers, and yet be 
entirely without redress. This can never have been the inten- 
tion of the Legislature, and were authority needed, I might 
refer to a decision by Sir Lawrence Jenkins to which I 
myself was a party in Fita v. Chunilal(1). There again, I 
think, the reason is precisely and accurately stated by the 
learned Chief Justice and that reason will certainly cover the 
present case. We are, therefore, of opinion that the order 
complained of was not wliva vires but made inthe exercise ` 
of jurisdiction vested in the learned Judge who madeit, and 
was very properly made. The rule must, therefore, be dis- 
charged with all costs. 


HAYWARD J.—This application raises the question whether 
a Collector’s order dispossessing a third party in execution 
under r. 14 of the rules in force under s. 70 of the Civil Pro- 
cedure Code can be called in question by that third party by 
application to the Court under rr.: roo and ror. of O. XX1 of 
the Civil Procedure Code. : 

The powers of the Collector in execution must: be .looked 


- for either in Schedule III or in the rules in force or -framed 


under s. 70 of the Code. Where powers are conferred on the 
Collector the effect is to oust the `jurisdiction to that extent 
of the Coust as provided by sub-s. 2 of s. 7o of the Code. . Now 


_the Collector has been granted power to dispossess third parties 


in execution under r. 95 of O. XXI of the Code by the inclusion 
of that provision in T. 14 in force under s. 70 of the Code. But 
the Collector has not been granted power to hear the grie. 
vances of third parties after being so dispossessed in execution 


under rr. roo and 1o01 of O. XXI of the Code. This power must, . . 


therefore, be deemed-to have been left with the Court and 
not to have been taken away under sub-s. 2 of s. 70 of the 
Code. “If the power has by rules been’vested in the 
Collector, then it is exercisable by him and not by the Court.- 
If that power has not been conferred on him, then...the power 
must continue still to be exercisable} by the Court,” as was 
stated by Jenkins C. J. in the case of Pita v. Chunilal (2), ` 
The Rule on this application must, therefore, in my opinion 
also, be discharged with costs inasmuch as it proceeds on the’ 
alleged want of jurisdiction of the lower Court. R 
Rule discharged. 


aa a 
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Before Mr, Justice Heaton and Mr. Justice Shak, 


DAJI ABAJI SAWANT 
v 


š SAKHARAM KRISHNA KULKARNI.* 


Civil Procedure Code (Act V of 1903), O. XLI, r. 27—Appellate Courl— 
Additional evidence—Mode of letting in—Practice. 


Where an appellate Court thinks, either with the consent of the 
parties or on the application of any one of the parties, that there is 
sufficient ground, under r. 27 of O, XLI of the Civil Procedure Code, 
to admit additional papers in an appeal, it should state the reasons for 
admitting the papers in evidence, and the papers should be formally 
admitted in evidence. i 


‘Surt for declaration. 

Daji and others (plaintiffs) sued to have-it declared that 
certain lands belonged to them. 

The Subordinate Judge tried the suit and granted the 
declaration sought. 

Sakharam (defendant) appealed against the decree. On his 
application, the lower appellate Court sent for papers in a 
revenue inquiry by the Collector. The Court, without form- 
. ally exhibiting the papers as exhibits in the appeal or 
recording any reasons for their admission, took them into 
consideration. Weighing tlis additional evidencg along with 


other evidence in the case it came to the conclusion that the | 


plaintiffs had failed to make out their title to the land and 
dismissed the suit. 
‘The plaintiffs appealed to the High Court. 


D. W. Pilgaokar, for the appellants., 
Nilkanth Almaram, for the respondent. 


SHAH J.—The main point argued in this appeal relates to 
the question of the admissibility of certain evidence which the 
lower appellate Court considered for the first time in appeal. 
That evidence consists of certain papers relating to a revenue 
inquiry. During the course of the argument we were led to 
think that these papers were looked at and considered by the 
Court without the knowledge and consent of the present 
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appellants. It turns.out, however, that these papers were 
sent for expressly on the application of the plaintiffs, and the 
pleaders on both sides were heard after these papers were 
recéived and before the judgment was pronounced. No objec- 
tion has been taken to this procedure in the memo of appeal 
to this Court. Under these circumstances it is quite clear 
that so far as the present appellants are concerned, they have 


no just grievance at, all as regards the procedure adopted by 


the lower appellate Court with reference to these papers. 

At the same time we think that it was necessary for the 
lower appellate Court to have complied with the provisions of 
r: 27 of O. XLI before taking these papers into consideration ; 
and if it thought, either with the consent of the parties or on 
the application of any one of the parties, that there was 
sufficient ground to admit these papers, the reasons for admitt- 
ing them in evidence should have been stated, and they 
should have been formally admitted in evidence. The lower 
appellate Court no doubt acted improperly in considering the 
papers without formally admitting them in evidence. But 
having regard to the facts which we have already mentioned, 
it is quite clear that the appellants cannot be allowed to object 
to the procedure which they invited the Court to adopt. 

On a consideration of the whole evidence in the case, includ- 
ing these papers, the lower appellate Court has come to 
definite conclusions on questions of fact, viz., that the plaint- 


- iffs have not proved their title, and that the defendant has been 


in possession of the lands for over twelve years prior to the 
date of the suit. These findings must be accepted. On these 
findings it is quite clear that the decree passed by the lower 
appellate Court is proper. l 

We, therefore, confiem the decree of the lower appellate 


Court with costs. “ 


Decree confirmed. 
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Before Sir Basil Scott,Kt., Chief Justice, and Mr. Justice Batchelor. 


KESHAVLAL HIRALAL 
v. 7 


_GIRDHARLAL UTTAMRAM PAREKH.* 


Companies Act(VI of 1882), Sec. 158—Ligquidation—Costs of liquidation— 
Ground rent due under a lease which gave charge for arrears of rent on 
buildings to be erected on land—Rent forms charge on-buildings—Rent to 
be paid up in priority of unsecured creditors. 


The promoters of a Company took a lease of a plot of land on condition 
that if the lessees did not pay arrears of rent within one month the 
landlords might recover the arrears with interest “from the building 
or buildings which may have béen erected on the lands.” ‘Uhe buildings 
were later on erected, No rent was paid under the lease from the 12th 
April 1910, An application was made on the 28th July 1911 to wind up 
the affairs of the Company, The Company was ordered to be wound 
up and the buildings. and plant were sold on the 12th February 1913, 
The landlords claimed in the liquidation proceedings that the amount 
of rent due to them from 12th April 1910 to the 12th February 1918 
should be paid out of the sale proceeds of the mill buildings in priority 
to the claims of unsecured creditors. The lower Court gave priority 
under 8,158 of the Indiau Companies Act to the amount of rent which 
accrued due from the 28th July 1911 to the 12th February 1918 ; and 
ranked the claim as to the balance of rent which accrued due from the 
12th April 1910 to the 28th July 1911 as an ordinary claim, The land- 
lords having appealed :— s 

He’d, (1) that under the lease a. charge was in equity created f r 
unpaid rent upon the buildings when they came into existence. 

(2) That in equity the charge gave a right of priority to the landlords 
over unsecured creditors of tho: Company in a winding-up proceeding, 


LIQUIDATION proceedings. 


The appellants, who were trustees of the Swaminarayan 
Temple at Ahmedabad, leased a plot of land belonging to the 
‘temple to the Haripur Spinning and Manufacturing Company, 
Limited, on the rst July 1908. One of the conditions of the 
lease was :— 

“Tf the lessees cause delay in paying the rent the landlords should give 
one month’s notice, and in spite of that if the lessees or their representa. 


tives do not pay the arrears of rent within one month the landlords may 
recover the arrears of rent with interest at the rate of eight annas per cent, 


per month from the building or buildings which may have been erected on 


the land and from the person and property of the tenants,” 


*First Appeal No, 218 of 1913, Miscellaneous Application No. 141 
from ‘the decision of E. Clements, of 1911, 
District Judge of Ahmedabad, in 


July 22. 
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A. C. J. Later on, mill buildings were erected on the land. 
1914 Rent under the lease was regularly paid till the 12th April 
wy 1910, but nothing was paid since then. 
KesnavuaL On 28th July rg11, an application was made to the Court 
v. to have the affairs of the Company compulsorily wound up. In 
GIRDHARLAT the liquidation proceedings that followed, the mill-buildings 
and plant were sold on the rath February 1913. 
The trustees of the temple claimed rent from the rath 
‘April 1910 to the 12th February 1913, out of the sale proceeds 
of the mill-buildings and applied that their claim be. satisfied 
in priority over the claims of the unsecured creditors of the 
.Company. i ` 
The District Court gave priority to the rent which became 
due from the 28th July 1911 to the 12th February 1913, i. e. 
Rs. 2312-8-0, under s. 158.of the Indian Companies Act. 
The trustees’ claim as. to the balance (i. e. Rs. r937-8-o ) 
from the 12th April r910 tothe 27th July rorzr was given 
no-priorty but ranked as an ordinary claim, on the following 
grounds :— 
“Tho ‘clause in the lease does not appear to me to convey an interost in 
immovable property. Nor does it create a charge as a charge arises where 


immovable property is made security for the payment of money to another 
aud is restricted to a right which comes in to operation immediately 


(14 Cal, 687)” . 
The trustees appealed to the High Court. 


G. S. Rao, for the appellants, 
S. S. Patkar, for the respondent. 


Scott C. J.—Tae only point that we have to dispose of 
in this appeal is whether the claim of the appellants for rent 
accrued due under the lease under which the Company enjoyed 
the property upon which the mill-buildings were erected before 
the date of the winding-up could be satisfied out of the pro- 
ceeds of the mill-buildingsin priority to the claims of unsecured 
creditors. The lease of which the Company haye taken the 
benefit provided that :—“ If the lessees cause delay in paying 
the rent the landlords should give one month’s notice, and in- 
spite of that if the lessees or their representatives do not pay 
the arrears of rent within one month the landlords may recover 
the arrears of rent with interest at the rate of eight annas per 
cent. per month from the building or buildings which may have 
been erected on the land and from the person and property of 
the tenants.” No question has been raised as to the want 
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of notice under that clause, but what we have to con- 
sider is whether the clause givesa charge to the landlords 
for unpaid rent upon the buildings when the buildings come 
into existence. We think that in equity a charge was created 
upon the buildings when they came into existence, as is shown 
by the judgment in Holroyd v. Marshall G). But the charge 
does not amount to a trans‘er or a mortgage, and the further 
question arises whether in equity such a charge will give a 
right of priority to the landlords in a winding-up. That it will 
do so seems to be taken as settled law in the judgment of Mr. 
Justice Lindley in Andrew v. Swansea Cambrian Benefit 
Building Society (2), where he says that a general charge upon 
the assets of the Company although not amounting toa 
mortgage will give the holder of the charge priority over 
the unsecured creditors. We must, therefore, allow the appeal, 
directing the liquidator to pay out of the proceeds of the 
buildings upon the land the sum of Rs. 1937-8-o with interest 
at 6 per cent. in priority to the unsecured creditors. The 
appellants are entitled to their costs out of the assets of the 
Company in both Courts. 
Appeal allowed. 





Before Sir Basel Scotl, Kt , Chief Justice, and Mr, Justicg Beaman. 


MAHMADALLI KAMRUDDIN 
v. 
ABDULALI KARIMBHAI. * 


Morigage— Foreclosure —Sale of a portion of the property to defendants--Sub- 
sequent purchase of the remainder by mortgagee-~Suit to recover balance of 
morigage money by sale of property in the hands of defendants--Right of 
defendants to redeem the whole mortgage. 


The plaintiff took a mortgage of a house-site and a field. Subsequent- 
ly, the mortgagor sold the house-site to the defendants. After this, 
the plaintiff by arrangement with the mortgagor purported to acquire 
the field and set off the price pro tanto against the mortgage-debt. He nex, 
sued the defendants to recover the balance of the mortgage-debt by sale 
of the house-site, ‘lhe defendants claimed: to redeem the original mort- 
gage aud to take over the field upon such redemption. The lower Courts 





* Second Appeél No. 953 of 1913 confirming the decree passed by M, 
from the decision of C, N, Mehta, M. Bhat, Subordinate Judge at 
Assistant Judge, As Pa at Abme- Godhra, in Suit No. 225 of 1910. 
dabai,. in Appeal No, 76 of 1912, (1) (1861) 10 H. L, C. 191, 

(2) (1880) 50 L. J. Q. B. 428, 


645 
A. 0. J, 
1914 


w 
KESHAVLAL 
v. 
GIRDHARLAL 
Scott C. J. 
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A. ©. J. having.found that the sale to the plaintiff was for a fair value and free 
i , - from collusion or fraud, passed a foreclosure decree, On appeal by 
1914 the defendants :;-— i 


Mami Leld, varying the decree, that inasmuch as the sale to the plaintiff was 
ae subsequent to the acquisition of the house by the defendants and with- 
“ii: out their privity or consent, the latter were not deprived of their right 


_ ABDULALI - of redemption which had been in existence since they purchased the 
Uo Ma house-site, 

<. Surt to foreclose a mortgage. 
.* The mortgaged property, which consisted of a house-site and 
a field, belonged originally to Rehemu (defendant No. 27): 
It was mortgaged with Abdulali (plaintiff) for Rs: 666 on the 
6th. May 1895. 

On the 8th June 1900, the mortgagor sold the house-site to 
Mahmadalli and others (defendants Nos. 1-26). 

On the 15th September 1907, the plaintiff purchased the 
field from the mortgagor for Rs. 1,200. f i, 

“The plaintiff filed the present suit on the 3rd August 1910 
to recover the balance due on the mortgage by sale of the 
house site. The amount due on the mortgage at the date of 
the suit was Rs. 1,628-12-0, from which the plaintiff set off 
Rs. 1,200 the price of the field; and claimed the remainder 
Rs, 428-12-0. 

Defendants Nos. 1-26 contended inter alia that the field pur- - 
chased by. the plaintiff was worth Rs. 1,600 and that they 
i were willing to purchase it for such amount. 

The Subordinate Judge held that the plaintiff had no 
knowledge of the sale to the defendants Nos. 1-26 of the house- 
site; and that the field was sold to the plaintiff at its proper 
yale. He, therefore, passed the usual foreclosure decree in 
the plaintiff's favour. 

On appeal, the Assistant Judge held that the purchase of 
the field-by the plaintiff was for a fair value and was free from 
collusion or fraud. He confirmed the decree on the following 
-gtounds :— 

The law to be applied to the facts of this case is that contained in s. 56 of 
the Transfer of Property Act. Where two properties (say X and Y) are 
subject to a common chaige and one (say X) is sold, the buyer is as against 
the seller, entitled to have the charge satisfied out of the other property 
(viz., Y) so far as such property will extend, And if a third person after- 
wards buys property Y with notice of the charge and ofthe prior sale of 
estate X to A, he ‘will take it subjoct to A’s equity ; ‘and the entire charge 
will rest primarily on estate Y. (Vide Stephard and Brown, page 226) 
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The rule of contribution will not avail in such a case. All we have accord- 
ingly to seein this case is whether the plaintiff-mortgagee, who is the 
purchaser of ono-of the two mortgaged properties after the sale of the other 
mortgaged property to defendants 1 to 26, has tried his best to get satis- 


faction of his entire charge out of the estate purchased by him or not. If 
he has failed to do so, then only this Court can compel him to do so now. 


Defendants Nos. 1-26 appealed to the High Court. 


K. N. Koyayjee, for appellants. 
Ratanlal Ranchhoddas, for respondent No. 1. 


Scorr C. J.—In this case the property of a mortgagor was 
mortgaged to the plaintiff. It consisted of a house-site and 
a field. Subsequently the house, subject to the mortgage, 
was sold to defendants Nos. 1-26. The defendants thea had 
aright to redeem the whole property. After this purchase 
the plaintiff .by. arrangement with the mortgagor purported 
to acquire the field for Rs. 1,200 and set off the price pro tanto 
against the mortgage-dabt. He now sues the purchasers of 
the house to enforce the balance of the mortgage debt by sale 
of the house. The defendants as such purchasers claim to 
be entitled to redeem the original mortgage, and to take 
over the field upon such redemption. It is clear that they 
would be entitled to do so if the field had not been sold out 
and out to the plaintiff. But that sale was’ subsequent to 
. the acquisition of the house-site by the defendants; and it was 
without their privity or consent.. We, therefore, think that 
they have not been deprived of their right of redemption which 
was-in existence since they purchased the house-site, and their 
offer to pay to the plaintiff the amount of Rs. 1,200, which 
had been set off against the mortgage-debt at the time of the 
alleged transfer of the equity of redemption of the field, 
should have been allowed. We, therefore, set aside the 
decree of the lower appellale Court and decree that, the 
defendants be at liberty to redeem the mortgage by payment 
of Rs, *1628-12-0 ( British ) together with interest at 4 per 
cent. upon Rs. 428 part thereof from the date of suit until 
redemption, within six months, and upon redemption wedecree 
‘that the plaintiff do transfer the field to them free from 
incumbrances, but that if the mortgage-debt be not paid 
within six months, the field be taken as representing Rs. -1,200, 
and that the house-site be sold, and the proceeds applied 
to satisfy the balance of the mortgage-debt. Ifthe property 
is redeemed, the mortgagee will be entitled to the costs ‘of 
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the institution of this suit to be added to the mortgage-debt, 
But he must pay to the defendants the costs of the hearing in 
the first Court and the costs of the two appeals, If the 
defendants do not, redeem within six months they must pay 
all the costs of the plaintiff. 


Decree varied. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman. 


CAIMNA SADASHIV 
: v. 
RAM DAYAL PRAYAGDAS.* 


Civil Procedure Code (Act XIV of 1882), Secs. 282, 283—JIndan Evidence Act 


(Lof 1872), Sec, 44—Decree—Sale in execution—Sule subject to morigage 
lien—Mortgagee suing on morigage —Defence that the mortgage was fraud- 
ulent—Limitation. 

The plaintiff was the mortgagee of certain property. Defendant No. $ 
obtained a decree against the mortgagor and applied to execute it by at- 
tachment and sale of the mortgaged property. The plaintiff intervened in 
the proceedings and put forward his mortgage lien. The Court, after 
hearing the parties, recognised the lien on the 6th March 1897, The lien 
was mentioned in the proclamation, and at the sale the property was 
knocked down to defendant 5, Ihe plaintiff sued in 1907 to enforce 
his mortgage, The defendant No, 5 contended that the mortgage was ` 
fraudulent, The lower Court dismissed the suit on the ground that 
the mortgage was fraudulent, The plaintiff appealed ccutending that 
the order dated 6th March 1897 was conclusive, not having been set- 
aside in a suit filed within a year from its date, 

Held, reversing the decree and remanding issue, that the plaintiff’s 
suit would be barred if defendant No.5 was aware” of the fraudulent 
nature of the plaintiff’s mortgage transaction within a year of the date 

` of the order of the 6th of March 1897. 

Section 283 of the Civil Procedure Code (Act XLV of 1882) can only 
contemplate a suit based upon facts known to the party against whom 
an order was passed under s, 282 within a year from the date of the 
order. If he was aware of the fraudulent nature of the mortgage, it 
was part of the cause of action he would have to allege in such a suit 
filed within a year; if, however, he was not aware of the fraud, and 
became aware of it afterwards, he can, under s. 44 of the Indian 


Evidence Act, assert the fraudulent nature of the plaintiff's application 





*Second Appeal No. 217 of 1913 the decree passed by :R, Ry Sane, 


from the decision of F, J. Varley, Joint Subordinate Judge at Dhulia, 
District Judge of Khandesh, in in Civil Suit No. 406 of 1907. 
Appeal No. 39 of 1909, reversing 
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and the consequent invalidity of the order passed upon it in any pro- 
ceeding instituted by the plaintiff on the strength of such order, 


SuIT to enforce a mortgage. 

The mortgage in question was executed on the 16th October 
1894 by Tukaram (father of Krishna, defendant No. 1) of his 
two houses and two fields for Rs. 3,000 in favour of his wife’s 
brother Sadashiv (plaintiff’s father). 

In 1893, Ramdayal (defendant No. 5) sued (suit No. 81 of 
1893) Tukaram and his three brothers and obtained a money 
decree for Rs. 4,900 on the 25th November 1893. Ramdayal 
applied to execute the decree (Darkhast No. 674 of 1896) 
and had the two houses and the two fields attached. Sadashiv 
intervened in these proceedings (Application ‘No. 12 of 1897). 
He contended that the property should be subject to his 

‘mortgage charge of Rs. 3,580 and future interest, and that the 
property might be sold, and his money paid to him. The 
Court, after notice to all parties concerned, admitted the 
mortgage and granted Sadashiv’s application on the 6th March 
1897. The execution proceedings were transferred to the 
Collector on the 31st March 1897. In the proclamation of sale, 
incumbrances valued at Rs. 9,656-10-0 and including Sadashiv’s 
mortgage lien were mentioned. At the sale the two fields were 
purchased by defendant No. 5 ; and Kisan (father of defendants 
Nos. z and 3) purchased the two houses. The mortgage charge 
was specificatly mentioned in the sale-certificate which was 

‘issued to defendant No. 5, on the 26th January 1899. 

The plaintiff filed the present suit on the 17th October 
1907 to recover moneys dwe on his mortgage. The defendants 

` contended inter alia that the mortgage was fraudulent. 

The Subordinate Judge held that the mortgage relied on by 
the plaintiff was without consideration and was executed by 
Tukaram to shield his property from his creditors. The 
Court, however, held that defendant No. 5, not having 
brought a suit within a year of the order dated 6th March 
1897 to have it set aside, was estopped from contending 
against the validity of the mortgage-deed. It observed :— — 

It is also clear from the evidence that no regular suit was brought under 
8, 283, Oivil Procedure Code, to have the orders made in the Miscellaneous 
Application set aside, The order in Miscellaneous Application No, 12 of 
1897 was made on 6th March 1897, and no suit was brought within a year by 
~ the judgment-creditor to contest the order, and therefore under s, 288, Civil 
-~ Procedure Code, this order is conclusive, I.L. R. 15 Cal. 521, is a case in 
_ point, and their Lordships of the Privy Council Have held that if no suit is 
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A. C: J. brought within the period provided by the Limitation Act, the order is 

final. .I. L. R. 22 Bom, 875 is another case which I would like to refer to 

1914 in this connection, In this case it was held by Ranade J., as there was no 

~. investigation, the order was not binding, Butit was not so in this case, 

Ontmna Again, the lien is specified when defendant 5 purchased the same, and so it 

Ran re is quite clear that defendant 5 is now estopped from contending against the 
‘AD tien of plaintiff’s mortgage as far 28 the fields are conserned. 


The Court passed the usual foreclosure decree. 


On appeal, the District Judge was of opinion that the 
defendant No. 5 was not estopped from contending against 
the validity of the mortgage-deed on the following grounds :— 


. Mr. Rao draws the attention of the Court tothe fact that under the 
scheme of Act XIV of 1882, ss. 278, et seq. deal with attachment of property, 
whereas ss. 286 ef seq. come under the decision relating to sales and he 
contends that the order must be treated as one made under s. 287, Civil 
Procedure Code. ‘On the other hand it is contended that appellant in No, 
12 of 1897 specifically asked for a lien, and that the fact of notice being 
issued, and an “investigation ” following shows that the order must have 
been passed under s. 282, Civil Procedure Code. Upon a consideration of 
the arguments adduced, and the wording of the order, together with that of 
the application in application ‘No. 12 of 1897, Lam inclined to agree with 
Mr. Rao’s contention. It is not the case that no investigation would be 
made if the property be ordered to be sold. Section 287 is clear, and the 
Collector is similarly empowered to inquire about incumbrances. The fact 
` that in the proclamation all the incumbrances are mentioned goes much 
_ against the cantention that the order was made under s. 282. In this case 
it cannot be contended that it was merely- the equity of redemption that was 
sold; what was attached was immoveable property, and this property was 
sold at a Court-sale as property believed to be encumbered (vide I, L. R, 33 
Bom. 316); and many encumbrances are mentioned by way of caution or 
information for prospective vendees, Mr. Rao has drawn the attention of 
_the Court to a very lucid exposition on the sale of property subject.to encum- 
brances (I. L. R, 31 All. 589), from which itis clear that the vendor gets 
the price of his interest together with an indemnity against encumbrances 
affecting the land, the purchaser takes the property subject to the burden 
attached to it, and if the encumbrances turn out to be invalid, the vendor 
has a complete indemnity, but cannot claim the ‘burden of which the land 
‘has been relieved as his property. The present is clearly a case of property 
put up to sale as ostensibly subject to encumbrances, and what the pur- 
chaser acquires is the property with notice of mortgages or such risks as 
the notice might involve; if the mortgage is really subsisting, as to which 
question tho Court does not décide, the purchaser will have to redeem it; 
if it is fictitious the purchaser acquires the property free from any liability 
(I. L. R. 28 All, 420). . 


The learned Judge therefore reversed the decree passed by 
the Subofdinate Judge and remanded the suit for determination 
of the question, whether the bond in the suit was fraudulent. 
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The finding on the remanded issue was recorded in the A. U. J. 
affirmative. The lower appellate Court accepted the findingand 4914 
dismissed the suit. ` . i 


The plaintiff appealed to the High Court, oemi 


Setlur, with T. R. Desai, for the appellant.—The lower Ram DAYAL 
appellate Gourt is wrong in its view that the order of the pag 
Subordinate Judge in execution passed on the 6th March 1897 
was under s. 287 and not unders, 282 of the old Code. In those 
proceedings the creditor applied for attachment, the appellant 
intervened under s. 278 and set up his charge. The Court 
ordered notices to issue to the execution creditor; the interven- 
er was examined and his claim was allowed; and the Court 
passed an order as to costs. Then the matter was sent to the 
Collector for ` exécution and proclamations were issued under 
s. 287, in which the appellant’s charge was specified. The 
original order was made by the civil Court and could only be 
under s. 282. The Court has not to issue proclamations where 
’ execution is transferred to the Collector. Besides in proceedings 
under s. 287 there is no inquiry and no order for costs as is 
diear from the order of the sections in the Execution Chapter 
of the Code. The order being thus under s. 262 and not having 
been set aside under s. 283 by a regular suit within one year, 
it is final and the respondent cannot now be permitted to 
re-open the question or to challenge the consideration for the 
mortgage: see Sardhari Lal v. Ambika Pershad ©; Karsan 
v. Ganpatram(?) and Surnamoji Dasi v. Ashutosh Goswamil®), 
The cases of Shib Kunwar Singh v. Sheo Prasad Singhs 
and Narayan Sadoba Halwai v. Umbar Adam Memor 5) 
aie not against me. l 


G. S. Rao, and P. D: Bhide, for the respondents.—The 
order on Ex. 47 was under s. 287. Enquiry has to be 
made under s. 287 before the Court can insert charges in 
a proclamation. The present case is one of fraud and it is 
open to a Court at: any time to set aside an. order obtained 
by fraud: see s. 44 of the Indian Evidence Act. English cases 
ate clear on the point. There. is no bar of limitation to set 
aside an order.so obtained. The lower Court has found that 
the transaction of the appellant was fraudulent. We came to 


- (ij (4888) I. L, R, 15, Cal. sar, (5) (1911) I. L. R. 35 Bom, 275, 
© (2) (1897) L.-L: R, 22 Bom. 875. - - 13 Bow. L, R. 307, 


_ (3), 900) I. L. R. 27 Cal. 714. . (6) (2900) I, L, R. 31 All. 714, 
(4) (1906) L. L. R. 28 All. 418. - 
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A. ©. J. know of the fraud only g the present suit; s. 283 does 
l not bar our defence to the present suit on the ground of the - 


ey mortgage being fraudulent. 
OHIMNA ` l 
v. Scott C. J.—The present plaintiff claims to be the holder 


Ram DAYAN of a mortgage for Rs. 3,000 and interest upon certain property 
~~ which has passed to the sth defendant, the respondent, on a 
sale in execution of a decree. In the execution proceedings ` 
under that decree the present plaintiff intervened and asserted 
his claim asa mortgagee and prayed that the auction-sale 
should be held after reserving the mortgage lien of the amount 
of Rs. 3,580 with future interest, and that the said sum should 
be awarded to the plaintiff. The executing Court ordered 
notices to issue to the opponents, namely the plaintiff and 
the defendant in the suit in which the execution proceedings 
had been instituted, and on the returnable date of the notices 
the order was made that: “ the mortgage is admitted, I grant 
the application with all costs on the opponents.” That, we 
think, was clearly an order under s. 282 of the Civil Procedure 
Code of 1882, and it was an order against both the opponents, 
and therefore the plaintiff (the present respondent and 
defendant 5) was bound if he wished to challenge the order 
to institute a suit to establish the right that he claimed 
within the year prescribed by the Limitation Act, That suit 
was not instituted. The property was sold and in the pro- 
clamation it was stated to be subject to mortgage liens to the 
extent of upwards of Rs. 9,000, and itis not contended that that 
sum did not include the mortgage alleged by the present 
plaintiff. The present respondent was a purchaser through 
the Court and remained in possession of the property for 
some years. Then the plaintiff took steps to assert the 
alleged mortgage which was operative, as he said, not only 
against the property held by the present respondent but against 
the property held by defendants 2 to 4 in this suit, and they 
set up that the mortgage wasfraudulent. The lower appellate 
Court has allowed the present respondent to set up the same 
defence, and it has been held in the lower Courts that the 
mortgage was fraudulent. The plaintiff-appellant contends 
that the order under s. 282 was conclusive, not having been 
set aside in a suit filed within a year from its date. It appears 
to us that s. 283 can only contemplate a suit based upon facts 
known to the party against whom an order was passed under 
s. 282 within a year from the date of‘the order, If he was 
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aware of the fraudulent nature of the mortgage, it was part of A. ©. J. 
the cause of action he would have to allege in such a suit filed 4934 
within a year; if, however, he was not aware of the fraud, and =~ 
became aware of it afterwards, he could under s. 44 of the Oxmma 
Evidence Act assert the fraudulent nature of the plaintiff’s v. 
application and the consequent invalidity of the order passed Bau DATAR 
upon it in any proceeding instituted by the plaintiff on the Scott C. J. 
strength of such order. The question, therefore, we must have ` 
decided in this case before we can deal with it in appeal is 
whether the defendant 5 was aware of the fraudulent nature 
of the plaintiff's mortgage transaction within a year of the date 
of the order of the 6th of March 1897. We remand the case 
to the lower appellate Court for a finding upon that issue. 
The finding to be returned within three months. The onus 
of proof will be upon the 5th defendant. 

Issues sent down, 





Before Mr. Justice Beaman and Mr, Justice Hayward. 


VYANKATESH MAHADEV -1914 
, v. eens 
RAMCHANDRA KRISHNA. * June 25% 


Civil Procedure Code ( Act V of 1908), Sch. II, cl. 19 -Pending suiti—Private 
reference to arbitration—Stay of suit. e 


After the institution of a suit, the plaintiff and one of the defendants 
entered into an agreement to submit the matters in difference between 
them to arbitration. The defendant then moved the Court to stay the 
suit, The lower Courts declined to doso, The defendant having 
applied to the High Court :— 

Held, dismissing the application, that the agreement did not fall 
under any of the clauses of the second Schedule of the Civil Procedure 
Code, 1908. 

RAMCHANDRA filed a suit for partition of ancestral property 
in the Court of the First Class Subordinate Judge at Poona. 

After the institution of the suit, the plaintiff and one of the 
defendants ( Vyankatesh ) arrived at an agreement to refer 
the matters in dispute between them to arbitration. 





* Civil Application'No, 251 0f191', 1913, confirming.the order passed 
under Extraordinary Jurisdiction, by M. R. Chaubal, Subordinate 
against an order passed by C. Judge at Poona,in Civil Buit No, 
Fawcett, District Judge of Poona, 657 of 1910, 5 
in Miscellaneous Appeal No. 3 of 
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€ defendant then applied to the Court to stay the-suit 
pending the disposal of it by arbitration: 


Th Subordinate Judge declined to stay the suit; on the 
foll¢ ing grounds :— 


' T  giibmission to arbitration and an award together constitute an adjust- 


Ramowan- Me of the suit by an agreement within the meaning of the said r.3. vide 


BRA 


—— 


20 om, 804 and 26 Bom, 76. Where parties have not gone beyond the 
agreement to refer and no award has been made, mere agreement to refer to 
prbitration is not an adjustment of the suit: vide 30 Cal, 218, 


This: order was, on appeal, confirmed by the District J udge 
on the following grounds :— 


Eoònour with the lower Court that for the reasons given in its judgment 
there cannot in any case be said to have been an adjustment of the suit within 
the meaning of O, XXIII r. 3. So far, therefore, as appellant rested his case 
on the rule, his application was, in my opinion, rightly rejected by the lower 
Court. 


In this Court, however, reliance has been mainly placed on s. 21 of the 

Specific Relief Act, and the decision at I. L, R. 27 All, 581 where it is ruled 
that where parties toa suit have agreed to refer the matter in dispute 
between them in a suit to arbitration, such an agreement ousts the jurisdic- 
tion of the Court to proceed with the suit, whether it is filed in Court under 
the provisions of s, 523 of the Code of Civil Procédure (corresponding to 
cl. 17 of the present Sch; II) or not. This is apparently rather different to the 
case put in the lower Court, but as the application Ex. 103 is couched in 
language wide enough to cover the contention, I proceed to consider it. 
- In my opinion s. 21 of the Specific Relief Act has no application whatever 
to the case in View of cl. 22 of the second Schedule, under which the last 
thirty-seven words of that section are non-applicable to “‘ any agreement to 
refer to arbitration......... to which the provisions of this Schedule apply,” 
The provisions of cls. 17 to 21 deal with agreements to refer made out of 
Court; like the one in question, and Ex, 103 is clearly an agreement coming 
under cl, 22, Clause 11 in particular (which like cl. 22is a new provision 
in the Code) is obviously intended to cover the ground similar to the enact- 
ment in the last part of s. 21 of the Specific Relief Act, and the fact that no 
application to file the agreement hasj-been made under cl. 17 or that no 
award has been made, go as to bring the case under cl. 20, is immatérial, 

The decision at I. L, R, 27 All. $3 is, therefore, nòt good law under the 
present Code, and I should in any case hesitate to follow it, in the absence 
of a Bombay High Court ruling to the same effect, The language of s. 21 
of the Specific Relief Act seems to me obviously to contemplate the case of 
a siit brought after the contract to refer to arbitration has been entered into 
(if the present tense ‘“ sues ” as opposed to the past tense ‘has made” and 
“or has refused to perform’? and on the principle of expressio unius est 
excltsto alterius thé language used cannot properly be extetided to cover 
the converse case of a contract to refer made after the suit has been institut- 
ed. This conclusion rules out the contention in ground No. 3 of the 
mem, of appeal. 
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The defendant applied to the High Court. 


Coyajee, with B. V. Vidwans for the applicant—We submit 
(1) that the agreement to refer is an adjustment of the suit 
as contemplated in O. xxul, r. 3 (old s. 375); (2) that on 
account of the agreement the further progress of the suit was 
barred under s. 21, Specific Relief Act. ; 

All the High Courts are in agreement that a submission plus 
the result of it, viz, the award is an adjustment within 
O. XXII, r. 3 The question is whether submission alone is 
such. ‘There is no distinct ruling of this High Court on the 
point. The Calcutta and Madras High Courts are against our 
contention. They, however, proceeded on the ground that 
references to arbitration were specially dealt with by a 
chapter in Civil Procedure Code relating thereto and there- 
fore s. 375 should not be held to include a reference. ‘The 
following cases were referred to: Tincowry Dey v. Fakir 
Chand Dey (©); Bhajahari Saha Banikya v. Behary Lal 
Basak), Venkatachala y. Rangiah’) ; Pragdas v. Girdhar- 
dass); Rukhanbai v. AdamjiS); Harakhbat v. Jamna- 
bailó). 

But our submission is that the chapter relating to arbitra- 
tion was not restrictive ; and because it made no provision for 
the case where the parties to a pending suit refer their dispute 
to arbitration without the intervention of the Coùrt, it did not 
follow that the agreement could be recognized by the Court 
and properly treated as an adjustment of the suit. 

In any case the suit could not proceed because of the agree- 
ment. Section 21 of the Specific Relief Act barred it: 
Harivalabdas Kalliandas v. Utamchand Manekchand (1); 
followed in Sheo Dat v. Sheo Shankar Singh(8). 


D. A. Khare, with J. R. Gharpure, for the opponent.—We 
say from the facts ( See Exts. 104, 107 and 103 ) that there 
was no agreement in fact as we were misled on a material 
point of fact, The Subordinate-Judge finds in our favour. 

Moreover, a mere submission is no adjustment : Ghulam 
Khan v. Muhammad Hassan (9%; Tincowry Dey y. Fakir 





(1) (2902) I. L. B. 30 Cal. 218, 10 Bom. L. R. 366, 372. 

(2) (1906) I, L. R, 33 Cal, 881. (6) (1912) I. L. R. 37 Bom, 639 
(a) (1921) I, L, R. 36 Mad. 353. 15 Bom. L. R. 8340. 

(4) (1901) I. L. R. 26 Bom. 76. (7) (1879) I. L. R. 4 Bom, 1. 

(5) (1908) I. L. R, 33 Bom. 69; (8) (1904) I. L. R. 27 All. 53, 


(9) (2901) I. L. R. 29 Cal. 167, 183 ( P. O. ) 
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A. ©. J. Chand Dey (1); Rukhanbai v. Adamji (2), where Samibai v. 
1914 Premji Pragyji (3) is commented upon ; Budha v. Haku (4), 
-~ Next, even supposing that there was a submission it was 

Vyanka- inadmissible in law asit was not made with the permission 

; vg of the Court. 

Ramomay- Rule 18 of Schedule II contemplates piocs before 

pra sujt: Peruri Suryanarayan & Co.v. Gullapüdi Chinna (5); 

——  Ramjidas Poddar v. Howse (6), where s. 19 of the Indian 
l Arbitration Act has been interpreted and that section and r. 
18 of Schedule II will be found on a comparison to be similar- 
ly worded. 

- Lastly, we have revoked our submission, if there was any, 

immediately the fraud was discovered, and before the other 

arbitrators joined or any action was-taken (see Ex.117 ). . 

‘To bring a suit within r. 18 there must be a subsisting 
agreement ; as we have revoked, the agreement does not avail 
the other side at all: Randell v. Thompson(7) and Deutsche 
Springstoff Actien Gesellschaft v. Briscoe (8). 


: 


BEAMAN J.—A suit had been instituted and it is alleged 
that the plaintiff and one of the defendants after the institution 
of the suit entered into an agreement to submit the matters 
in difference between them to arbitration. Thereupon the 
defendant moved the Court to stay the further progress of the 
-suit. The first Court refused, and on appeal the learned 
District Judge was of opinion that the defendant’s application 
could not be sustained and that the suit must proceed. 

We are asked to interfere in the exercise of our revisional 
jurisdiction and to set aside that order of the learned District 
Judge. It appears to me that the agreement alleged to have 
been made between the plaintiff and one of the defendants 
does not fall under any of the clauses of the second Schedule 
of the Civil Procedure Code. The first sixteen of those clauses 
exhaust the whole process of arbitration after the suit has been 
instituted and the parties desited to submit their differences 
to arbitration under the control of the Court. The Court 

` under those sixteen clauses controls completely the whole course 
of the reference, indeed the reference is its own, and its juris- 





(1) (1902) I. L. R. 30 Cal, 218, (5) (1909) I. L. R. 34 Bom, 372, 
(2) (1908) 10 Bom, L, B, 366, 372; 9 Bom, L. R. 1060, 

I. L. R. 33 Bom. 69. (6) (1907) I. L. R. 35 Cal. 199. 
(3) (1895) I. L. B, 20 Bom, 304. (7) (1876) 1 Q. B. D. 748, 


(4) (1882) P. R. No, 180 of 1882, (8) (1887) 20 Q. B: D. 177, 
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diction is never at any time ousted until a good award has 
been made. In the event of an award having been made; but 
being set aside for any reason, the Court immediately resumes 
its jurisdiction and completes the trial of the action. The 
next class of cases provided for in the second Schedule are 
those in which persons who have not instituted any legal 
proceedings desire to submit any difference between them to 
arbitrat‘on. Having agreed to do so either party may then 
bring the agreement into Court, and, if resisted by the other 
party, his application to have the agreement filed and further 
action taken upon it will be treated asa suit, Thereafter, 
again the Court immediately assumes and retains control of 
the subsequent arbitration proceedings. The third and the 
last case provided for in the second Schedule is where the 
parties who have not come into Court have not only agreed 
to refer matters in difference between them to arbitration, but 
have obtained an award. Here again the party desiring to 
enforce the award may bring it into Court and upon proper 
proceedings obtain a decree in conformity with it. There 
remains only one single cl. 18 which is of an exceptional 
character, and virtually re-enacts a portion of s. 2: of the 
Specific Relief Act, which is declared to have no applicability 
to any arbitration proceeding provided for in the second 
Schedule. That clause, which is also to be found almost in 
totidem verbis in s. 19 of the Arbitration Act, provides for a 
special class of cases in which, after parties have agreed to 
submit matters in difference between them to atbitration, one 
of them in violation of such agreement institutes a suit in 
respect of any or all of those matters. Then the other party 
may set up in bar of the suit the agreement to submit to 
arbitration. If this analysis be correct, and I think there is no 
doubt but that it is, it is clear that what the defendant here 
relies upon is an agreement nowhere Provided for in the 
second Schedule of the Civil Procedure Code, nor does it fall 
within the language or the spirit of s. 18, for that section, as I 
say, is designedly restricted to cases in which the suit com- 
plained of has been instituted after the agreement to refer to 
arbitration. It might be objected that no solid ground in 
reason can be found for refusing to extend the principle of that 
section to cases where, after a suit had been instituted, parties 
had privately agreed to submit the matters in difference bet- 
ween. them to arbitration, and in spite of such agreement and 
in violation of it one of them insists on going on with the suit, 
R 83 7 


657 
A. 0. J. 
1914 


ww 
VYANKA- 
TESH 
A 
RAMCHAN- 
DRA 


Beaman d. 


e 


€38 
A. Cr J. 
1914 


v 
VYANKA- 
TESH 
v. 
RAMMOHAN- 
DRA 


— 


Beaman J, 


— 


THE BOMBAY-LAW REPORTER.  [VOL. XVI, 


The answer to that appears to me to be short and simple, and. 
to cover other objections which might arise upon other. points 
I have very generally indicated, for, in my opinion, where the 
Court is seized of a cause its jurisdiction cannot be ousted by 


` the private and secret act of parties, and if they, after having 


invoked the authority of the Court and placed themselves 


. under its superintendence, desire to alter the tribunal and 


substitute a private arbitrator for the Court, they must proceed 
according to the law laid down in the first sixteen clauses of the 
second Schedule. Therefore it appears to me that there is no 
force whatever in the applicant’s contention that a private 
agreement of this kind is on the same footing as the private 
agreement contemplated in cl. 17 reproducing old s. 523, 
nor, as I have just explained, will it give him any right to 
invoke the assistance of cl. 18. How then could it serve 
him? Only as alawful agreement by which the suit had been 
adjusted wholly or in part. Doubtless any parties litigating 
in Court have perfect liberty to compose their differences 
amongst themselves by entering into any lawful agreement, 
compromise or satisfaction. And when this is done they haye 
only to apply to the Court toact under O. XXIII r. 3. But it is 
equally clear that a mere agreement to refer to arbitration, 
even though it be in other respects valid, could not be such an 


- adjustment in whole or in part of the suit as the Court could 


give effect to under O. XXIII T. 3. 

In my opinion, therefore, the learned Judge below was right 
and no case whatever has been made out for the exercise of 
our revisional jurisdiction. I would, therefore, dismiss this 
application with all costs. i 


HAYWARD J.—The plaintiff brought a suit against the 


_ defendant No. 1 with regard to a certain matter which was 


subsequently referred by them to private arbitration without 
leave of the Court. The defendant No. r thereupon applied 


. for stay of the suit in consequence of the refereace to private 


arbitration outside.the Court. 

The original Court refused to stay the suit, holding that the 
reference had been made under a mistake of fact, and that in 
any case it did not amount to an adjustment of the matter in 
suit within the meaning of O.-XXII1 r. 3, ofthe Civil Procedure 
Code. 

The first appeal Court did not decide the question as tọ 
mistake of fact, but held that there was no adjustment inasmuch 
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as there had been no award within the meaning of 0. xxurr. A. C. J. 
3 and that further the suit could not be held to be barred by the 1914 
contract to refer as that-contract was entered into subsequent > —~ 
to suit, and was not prior to suit as contemplated by s. 21 of Vyanxa- 
the Specific Relief Act. Moreover, it pointed out that that TESE 
provision had been repealed by r. 22 of the second Schedule ie 
of the Civil Procedure Code. l DRA 

On this application for revision it has been contended ae 

: rs ayward J. 

though the contention has not been very seriously pressed, ~ —_ 
that the submission to arbitration did as a matter of fact 
amount to a lawful adjustment, .but there does not seem to 
me to be any substance in that contention as there was no 
resulting award as explained in the case of Rukhanbai v. 
Adamyi(1) and Venkatachala v. Rangiah(2). It is to be 
observed that there was a resulting award in Warakhbai'v. 
Jamnabai (8), in which case it was held by the present 
learned Acting Chief Justice that there was a good adjustment 
within the meaning of O. XXII r. 3, to which effect could be 
given under the saving provisions of s. 89 of the Civil 
Procedure Code. 

But it has been contended, and strenuously contended, that 
astay ought to have been granted of the suit. It has been 
argued that notwithstanding the pendency of the suit it was 
open to the parties to enter into an agreement ,to arbitrate 
privately, without leave of the Court, and to proceed to have 
that private reference to arbitration or the resulting award 
converted into an independent decree of the Court. It 
appears to me, however, that the matter is concluded by the 
wording of r.3 and r. 15 occurring among the first sixteen rules 
referring to arbitration during pendency of a suit with the 
consent of the Court. Rule 3 lays down the conditions upon 
which jurisdiction in the suit shall be withdrawn from the 
Court and that condition is that there has been an order.of 
reference under that rule by the Court. As no other condition 
is stated, it must be presumed that that is the only condition 

under which the suit could be removed from the jurisdiction 
of the Court. Then again T. 1 5 expressly provides the 
conditions under which jurisdiction in the suit can be resumed 
by the Court. It states that that can occur when the award 
either becomes. void or has been set aside by order of the 





(1) (1908) 10 Bom, L. R. 366, 372 (3) (2912) 15 Bom, L, R. 340; I. L 
E L, R: 33 Bom. 69, E. 37 Bom, 639. 


, (2) (1911) I. L. R. 36 Mad. 352, 
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Court. Again as these are the only circumstances under 
which jurisdiction can again be resumed by the Court, it must 
be presumed that there are no other circumstances under 
which such jurisdiction could be resumed by the Court. A 
ruling to the contrary has been quoted to usin the. case of 
Harivalabdas Kalliandas y. Utamchand Manekchand @) and 
itjias been pointed out that that ruling was apparently 
approved of by one of the Judges in the case of Pragdas v. 
Girdhurdas (2), but it seems to me that caution must be 
observed in giving weight to that distant authority in view of 
the observations of the Privy Council in the case of Gulam 
khan v. Muhammad Hassan (3). The Privy Council there 


appear to have taken the view that the rules corresponding to 
the present rules of the Code were exclusive, and the only 
tules permitting arbitration during the pendency of a suit 
before a Court, and that the succeeding rules corresponding 
to rr. 17 to21 of the second Schedule of the Code applied 


solely to arbitration in matters which had not come as suits 
before the Court. The Privy Council’s decision has been so 


_ interpreted both by the Calcutta and Madras High Courts in 


the cases of Zincowry Dey v. Fakir Chand A da and 
Venkdtachala v. Rangiah (5). 


It has also to be observed that stay of a suit instituted after 
the reference,to arbitration would alone appear to be con- 
templated by the wording of r. 18 of the second Schedule which 
is almost identical with the concluding thirty-seven words of ` 
s. 21 of the Specific Relief Act, and that interpretation is borne 
out by the cases of Peruri Surya Narayan & Co, v. Gullapudi 
Chinna (6) and Ramjidas Poddar v. Howse (7) dealing with 
the corresponding s. 19 of the Indian Arbitration Act. So that 
this application would have been bound to fail whether it had , 
been possible to have recourse to r. 18 of the second | 
Schedule of the Civil Procedure Code or the concluding words 
of s. 21 of the Specific Relief Act or s. 19 of the Indian Arbitra- 
tion Act. It appears to me, therefore, that this application 
must be dismissed, and the order of the first appeal Court 
confirmed, and it is, therefore, unnecessary to discuss the 





(1) (1879) I. L. R. 4 Bom, 1. (5) (1911) L L. R. 36 Mad 853. 

(2) (1901) 3 Bom. L, R. 431; I. L, (6) (1909) 12 Bom. L, R. 1060 ; I. u 
E. 26 Bom. 76. R. 34 Bom. 372, 

_(a) (1901) I. L. R. 29 Cal. 76. (7) (1907) I. L. R. 35 Cal, 199. 


(4) (1902) Í, L. B. 30 Cal. 21g. 
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further question raised whether the decision of the learned A. O. J. 
Judge would or would not have amounted to irregularity in 4944 


the exercise of the jurisdiction within the meaning of s. 115 =~ 
of the Civil Procedure Code. Rule discharged with costs. VYANKA- 
Rule discharged. ate 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Beaman. 
-APPAJI BHARMAPPA UMRANI 


` 1914 
UV. Wya 
THALEGAUDA SATYAPPA UMRANL1.* July 20. 


Dekkhan Agriculturist? Relief Act (XVII of 1879), Sec. 48—Conciliator- 
certificate—Excluston of time in obtaining the certificate—Mode of com 
putation. 


Tho plaintiff’s suit for possession of certain land under the Mam-_ 
-latdars’ Courts Act (Bom, Act IL of 1906) was dismissed on the 28th 
, September 1906, He applied to a Conciliator for a certificate under 
Chap. VI of the Dekkhan Agriculturists’ Relief Act, on the 24th Septem- 
ber 1909, and obtained it on the 24th August1910, He filed the present 
suit to recover possession of the land on the 29th August 1910. A ques- 
tion arose whether the suit was filed in time :— 
Held, that reckoning the period to be excluded under s, 48 of the 
Dekkhan Agriculturists’ Relief Act by days, the suit was filed outof 
time by three days. 


Surt to recover possession of land, 

‘The land in dispute was purchased by Thabgavda (plaintiff) 
‘onthe roth August 1894. He was in possession till 1906, 
when his enjoyment was disturbed by Appaji (defendant). 

The plaintiff filed a possessory suit in the Mamlatdar’s 
Court under the provisions of the Mamlatdars’ Courts Act, 
1906, but his suit was dismissed on the 28th September 1906. 

On the 24th September 1909, the plaintiff applied to obtain 
a conciliator’s certificate, which was issued to him on the 
24th August 1910. 

The present suit was filed on the 29th August 1910, which 
was a Monday. 

The Subordinate Judge decreed the plaintiff’s suit. 

This decree was, on appeal, confirmed by the Assistant 
Judge who held that the suit was filed within time. 

* Second Appeal No. 661 of 1913, the decree passed by K. R. Natu, 
from the decision of F. W. Allison, Subordinate Judge at Athni, in Civil 


” Assistant Judge at Belgaum, in Suit No. 326 of 1910. 
Appeal No, 134 of 1912, confirming 
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A. 0. A. The defendant appealed to the-High Court. 


1914 M. V. Bhat, for the appellant.—The question in this case 
=~ is whether the suit, filed on the 28th of August 1910, i. €, 
APPA. more than three years after the decision of the Mamlatdar, 
Taaregagpa Gated 28th September 1906, is barred by limitation. 

“= The plaintiff applied to the conciliator on the 24th Septem- 
ber 1909, and the certificate was issued on 24th August 1910. 
I submit the suit should have been filed on the day next 
after the grant of the certificate, because under s. 48 of the 
- Specific Relief Act time intervening between the application 
and the grant is to be excluded and reckoning this time by 

days the suit is beyond time. 


G. K. Parekh, for the respondent.—The District fax 
finds that on a proper calculation of days the suit.is in time. 
Counting the days of the eleven months from September 1909 
to August 1910, that elapsed from the date of the application 
to the grant of the certificate, the suit appears to be in time. 


Scorr C. J.—We. are of opinion that this suit is barred by 
limitation. The Mamlatdar’s order was passed in favour of 
the defendant for possession on the 28th of September 1906, 
and from the date of that order the plaintiff had three years 
tosue. He did not, however, sue within three years, but 
just before that period expired applied to the conciliator for a 
certificate under Chapter wi of the Dekkhan Agriculturists’ 
Relief Act. His application was made onthe 24th of Sep- 

- tember 1909, and the conciliator’s certificate was issued on 
the 24th of August rg1o. Section 48 of the Dekkhan Agricul- | 
turists’ Relief Act says:—‘‘In computing the period of 
limitation prescribed for any such suit or application the time 
intervening between the application made by the plaintiff 
under s. 39 and the grant of the certificate under s. 46 shall be 
excluded.” We have recently held, and it is also conceded in 
argument, that the time to be excluded must be reckoned by 
days, and the days between the day of the application and the day ` 
of the grant of a certificate are therefore to be excluded under 
s. 48, Ifthose days are excluded the plaintiff is out of time - 
by three days. The suit is therefore barred, without reference 
to the question whether he can file the suit on a Monday if the 
time expired ona Sunday. We, therefore, allow the appeal 
ane dismiss the suit with costs throughout upon the plaintiff. 

Appeal allowed. 
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Before Mr, Justice Heaton and Mr, Justice Shah- 


SHIDAPPA BAPU BIRADKAR 
v 


NINGANGAUDA SIDDANGAUDA.* 


Hindu Law—Adoption—Devesting of esiate—Adoption by widow of pre: 
deceased son—E state vested in mother-in'law—Assent of mother-in-law to 
adoption, 


Under Hindu law, the widow of a predeceased son can make a valid 
adoption with the contemporaneous consent of her mother-in-law in 
whom the estate of the last full owner is vested as an heir, 


Payappa v. Apanna (1) followed, 


Surt for declaration. 

Ningangauda (plaintiff) sued to have it declared that he 
was owner of certain lands, which belonged originally to 

/ Ramangauda, In 1877 Ramangauda died leaving him sur- 
pyiving his widow Avabai, and Shidava, widow of his son 
Ningangauda who had died in his life time. 

On the 25th July 1878, Shidava adopted Shiddappa with 
the consent of Avabai. Shidava diedin 1904, Avabai having 
died some time before. 

After Shidappa’s death, his widow Ningava adopted Ningan- 
gauda (plaintiff) on the 1rth December 1906. The defendants, 
who were reversionary heirs of Ramangauda, Claimed his 
property. 

The plaintiff filed the suit on the 14th February 1908, to 
have it declared that the property belonged to him. 

The Subordinate Judge granted the declaration sought on 
the following grounds :— 

The facts of the present case are exactly on all fours with the facts of 
the ralingin Payapa v. Appanna, I. L. R, 23 Bom. 327. The defendants 
rely upon some subsequent rulings, viz., Venkapa v. Jivaji. 1. L. R. 25 Bom. 
306; Ramkrishna v. Shamrao, I. L. R. 26 Bom. 526 ; Anandibai v. Kashibai, 
I. L. R. 28 Bom. 461; and Datto Govind v. Pandurang Vinayak, I. L. R. 32 
Bom. 479; and urge that the ruling in Payapa v. Appanna is no longer good 
law snd that therefore the adoption of Shidappa by Shidava in 1878 was 
invalid under Hindu law. After carefully going through the rulings quoted 
by the defendants I find that the ruling I rely upon (Payapa v. Appanna) 
has not been overruled or even dissented from, All that the 








*Second Appeal No. 103 of 1913 passed by V. R. Kulkarni, Second. 
from the decision of F. K. Boyd, Class Subcrdinate Judge at Mud- 
District Judge of Bijapur in appeal debihal, in Civil Suit No, 35 of 1908. ` 
No, 64, of 1911, confirming the decree (1) (2898) I. L, R. 23 Bom. 327, 
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subsequent rulings say is that certain propositions laid down in the ruling in 
question were rather too general and that same therefore cannot be acept- 
ed as a safe guide in determining all possible points of law which arise 
when the adoption in dispute is by n female, not the widow of the last 
holder. It washeld in Payapa v. Appanna that the adoption by a daughter- 


in-law with the assent of the mother-in-law (in whom the estate was vested $ 


on the death of the last holder) was valid under Hindu law. This proposi- 
tion of law has not been overruled, dissented from, or even doubted in any 
of the recent rulings. Hence I think-that the ruling Payapa v, Appanna is 
still good law, and relying upon the same I bold that the adoption of 
Shidappa by Shidava in 1878 was valid under Hindu law. 


‘This decree was on appeal confirmed by the District Judge 
on the following grounds :— 


The learned Sub-Judge has found this question in the affirmative, relying 
on Payapa v. Appannz, (1898) I. L. R. 23 Bom, 327,—a finding in which I 
concur, l 

It is admitted for appellants, and itb is perfectly clear, that the present 
case is exactly parallel to that of Payapu v, Appanna. Tt is, however, 
contended that that ruling can no longer be held good law, having been 
doubted in Datto Govind v, Pandurang Vinayak, (1908) I. L, R. 32 Bom, 499, 
Reference was also made to an article by Mr, Justice Candy at pp. 1-19 of 
9 Bom. L. R. Journal and to various other rulings not directly in point, 

Now, in my opinion, Datto’s case is easily distinquishable from the present 
cage, and of course the Article I have quoted, though entitled to the greatest 
respect, is not authoritative, The only question, so far as this Court is 
concerned, is whether Datto Govind v. Pandurang Vinayak(the only cage in 
which there js,any hint even of doubt) actually overrules Payapa v. Ap- 
panna. There can be no doubt thatit does not. I have, therefore, only to 
follow the latter ruling, and I do so with a humble expression of m 
ment with it. 


The defendants No. 1 and 3 appealed to the High Court: 


y agree- 


Nilkanth Atmaram, for the appellants.—We contend that 
adoption is not valid becauseit is not to the last full owner 
Ramangauda. 

No doubt in Payapa vV. Appanna (1) an adoption under the 
same circumstances has been held to be valid. That was on 
the ground that an adoption otherwise unauthenticated could 
be made valid by the consent of the person in whom the estate 
is vested for the time being. This is treated as the third of 


_ the four exceptions to the general rule by Mr. Justice Ranade 


(see page 331). This statement of the law has been doubted 

by Mr. Justice Candy and is inconsistent altogether with: 

the Full Bench case of Ramkrishna v. Shamrao (2). In 
(1) (1898) I, L, R. 23 Bom, 327, ~L L. R. 26 Bom. $26, 
(2) (1902)-4 Bom. L, R. 315; 


on 


l 


< 


` 
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éb 


Datio Govind v. Pandurang Vinayak 0), Chaubal -J. A.C. J 
1944! 


wea? 
SHIDAPPA i 


has distinctly stated. that Payappa’s case is not -of 
authority after the Full Bench case -abovementioned.’ The 
Privy Council case of Mussumat Bhoobun Moyee Debia.v. 
Ram Kishore Achar] Chowdhry(2), which is the leading case 
on the point, has been explained by the Privy Council in 
subsequent cases. The principle is that the question of 
validity must be determined with reference to the capacity of 
the adopting widow herself and if that widow has not got such 
capacity, any amount of consent by anybody cannot validate 
what was intrinsically ‘invalid. Therefore in this case when 
Ningangauda died and his father became the only owner of 


the property any inchoate right, Shidava had to adopt, was’ 
gone and on property descending from Ramangauda to Avabai 


she alone could adopt and. not Shidava. 


` Setlur, with P. D. Bhide, for respondent No, 1 they passa- 
ges relied on by the other side as questioning the correctness of 
~ Payapa’s case were no decisions but mere dicta. Therefore 
as a decision: Payapa’s case stands good, and after such a 
length of time it ought not to be upset on a point of law like 
his. 


Ve: 


Ningan:: 
GAUDA 


—a 


Moreover, the decision is in accordance with the Hindu ~ 


timent which is referred to by the learned Judge, and it 
may, therefore, be supported as recognizing a legal usage. 

It may also be shown to be correct on principle. All the 
difficulty has arisen by taking the joint family to be at an end 


as soon as all the male coparceners are dead. This was first. 


done by Telang J. in Chandra v. Gojarabai (3), Thereare two 


sets of cases, one set relating to undivided family representéd 
by Vithoba v. Bapu (4) and the other starting with ging 


Moyee’s Case, to divided families. 


[At this stage’ the Court intimated that no prho argu 


ments were needed on the point]. 


. SHAH J.—The facts out of which this second appeal arises. 
are few and undisputed. One Ramangauda had a son , 
Ningangauda, who died during his life-time leaving a widow 


Shidava. Thereafter Ramangauda died leaving a ‘widow. 
Avabai, who inherited the property of her husband. In 1878 














D (1908) 10 Bom, L, R. 692; (3) (1890) I. L. R, 14 Bom, 463. 
I, L. R, 32. Bom, 499: (4) (1890) I, L, R. 15 Bom, 110. 
(2) (1865) 10 M, 1. A. 279. ; af 
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A. 0. J. Shidava adopted Shidappa with the consent of Avabai in 
4914 Whom the estate was vested at the time as the heir of the last 
-~ full owner. Shidava died in 1904. Avabai apparently had 
Surpapra predeceased Shidava. The present plaintiff who is the 
v. adopted son of Shidappa claims to be the owner of the pro- 
por perty in suit, while the defendants claim the property as the 
AUDA Yeversioners of Ramangauda. It is common ground that the 
Shoh J. plaintiff is entitled to succeed, if the adoption of Shidappa by 
Shidava is valid. The lower Courts have held the adoption to 
be valid mainly relying upon the case of Payapa v. Appanna?) 

In the appeal before us, the same question has been raised, 
and it is argued on behalf of the defendants that the adoption . 
by Shidava is invalid as the adoption is not to the last full 
owner, and that the consent of Avabai cannot validate it. In 
other words it is contended that the case of Payapa v. 
Appanna, whichisadmittedly on all fours with the present case, 
is not correctly decided. Itis conceded—and I think rightly 
conceded—that there is no decision of this Court or of the 
Privy Council which is in conflict with Payapa’s case. But ` 
Mr, Nilkanth has relied upon certain dictain Shri Dharnidhar 
y. Chintol), Ramchandra v. Mulji Nanabhat (3), Ramkrishna 
v. Shamrao(4), and Datto Govind v. Pandurang Vinayak (5), a 
showing that the decision in Payaga’s case cannot now 
accepted ag a binding authority. He has also drawn 
attention to the criticism on these casesin paragraphs 194 
and r95 of Mayne’s Hindu Law (8th Edn. pp. 255-2 58). 

In dealing with these cases it is necessary to bear in mind 
the particular facts of each case, and the point for decision 
with reference to which the observations must be deemed to 
have been made. It isalso necessary to remember that a 
case is only an authority for what it actually decides, and 
that it cannot be quoted for a proposition which may seem to 
follow logically from it. Viewed in this light it is clear that 
Payapa’s case is an authority for the proposition that a 

_ widowed daughter-in-law (I mean the widow of a predeceased 
son) can make a valid adoption with the contemporaneous 
consent of her mother-in-law, in whom the estate of the last 
full owner is vested as an heir. We are not concerned in this 
case with the exact scope of the general propositions enunciated 


(1) (1898) I. L. R. 23 Bom, 327, R. 26 Bom, 526, 
(2) (1895) I, L; R, 20 Bom, 250, 258. (5) (1908) 10 Bom, L, R. 692; T, L, 
(2) (1896) I, L, R. 22 Bom, 558. R. 32 Bom, 499. 


(4) (1902) 4 Bom, L, R. 315; T L: 
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in the case as third and fourth exceptions to the rule by 
Ranade J. The observations in the two earlier cases were 
obiter dicta and considered by the Court which decided Paya- 
pa’s case. The Full Bench ruling in Ramkrishna v. Shamrao 
does not touch the point actually decided in Payapa’s case, 
The Full Bench considered the question of the power of the 
grand-mother to make a valid adoption and held that her power 
to adopt was at an end, when her son died leaving a grandson 
as his heir. 


The considerations which would apply to the limited propo- 
sition with which we are concerned in this appeal, and with 
which the learned Judges in Payapa’s case were concerned, 
would be quite different, and, sofar as I can see, there is 
nothing in the Full Bench case which is in conflict with the 
main ground of Payappa’s decision. The same may be said of 
the case of Datto Govind v. Pandurang . Vinayak in which, as I 
read the observations of Chaubal J., it was merely suggested 
that the general propositions stated as the third and fourth 
exceptions to the ordinary rule were not universally true and 
could not apply to certain widows adopting under certain con- 


ditions, In any case I see nothing in these two cases which is ` 


in conflict with the decision in Payapa’s case, Ona careful 
consideration of the arguments urged by Mr. Nilkanth, I am 
unable to see any reason to dissent from the decision in 
Payapa’s case. ° 
I consider it essential that a rule affecting the devolution of 
property after it is laid down definitely and clearly should not 
be lightly disturbed unless there are clear and cogent reasons to 
do so. Payapa’s case was decided in 1898. Mr, Justice Ranade 
then observed as follows (p. 3 32) :—"Nothing is more common 
in this country than to find that parents, when they grow old, 
and have the misfortune of losing an only son in their old age, 
leaving a young widow behind, think it their duty to console 
that widow for the loss she has suffered by permitting her to 
dopt a son in preference to adopting a son themselves.” To 
adopt any other view now would have the effect of unsettling 
many titles settled on the footing of Payapa’s case. I would, 
therefore, follow the decision in Payapa’s case. 


l Apart altogether from Payapa’s case, I see nothing in such 
an adoption as we have in this case, which is opposed to the 


‘Hindu sentiment or Hindu usage or any specific and inflexi- 


ple rule of Hindu law, In this case Avabal was unquestion- 
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4, ©. J. ably competent to adopt to Ramangauda at the time when 
4914 She consented to Sidappa’s adoption by Shidava and to defeat 
~ the rights of the reversioners. Instead of following that 

Surpapra’ method of doing so, she allowed her daughter-in-law to do so 

V.. by giving her consent to the adoption at the time. It matters 
nothing to the reversioners whether their rights are defeated 
-— by the adopted son of the last full owner or of a predeceased 
Shah J. son of the last full owner. The rule as to the adoption being 
to the last full owner for the purposes of inheritance is subject 

to certain exceptions. For instance, a mother is allowed to 

adopt, though her adoption is not to the last full owner, so 

as to enable the adopted son to inherit the property of her 

son. An exception in favour of the widow of a predeceased 

son when she adopts with the contemporaneous consent of 

her mother-in-law seems to be just and in accordance with 

Hindu law. The result, therefore, is that the decree of the 

lower appellate Court is confirmed with costs. > 


HEATON J.—I concur. I do not wish to express any 
opinion at all on the general principles which were discussed 
and which itis far from easy to determine, but I am quite 
satisfied that in this case we should decide as was done in 
Payapa’s case. 

- Decree confirmed. 





Before Sir Basil Scott, Kt,, Chief Justice, and Mr. Justice Beaman. 


1914 ~ LACHIRAM DAGDURAM MARWADI 
w U. 
MIE aR JANA YESU MANG.* 


-Consent ‘decree—Payment by instalments ~Penalty clause on failure to pay 
two instalments—The claim cannot be relieved against by the Court but 
be varied only by consent. , 


A. consent decree provided for payment of the sum found due in cer- 
tain fixed instalments. It was aleo provided that on failure to pay two 
‘instalments, the plaintiff was at liberty to recover possession of certain 
lands, A default having occurred in payment, the plaintiff applied 
to recover possession. The lower Courts declined to assist the plaintiff 
in enforcing the penalty clause. The plaintiff having appealed:— ` 
A _ *Second Appeal No. 563 of 1913 the order passed by T. N. Atre 
from the decision of G, D. Madgav- Subordinate Judge at Parner in 
kar, District Judge of Ahmednagar, Darkhast No, 90 1931 f 
in Appeal No, 9 of 1912, confirming i 
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Held, that there having beon a default in the payment of instalments 
~s provided in the decree, ths plaintiff was entitled to take possession 

olye property. 

A consent decree can only be varied by consent. 

The ratio in Krishnabai v. Hari (1) and Balambhat v. Vinayak (2) is in- 
applicable where the relation of landlord and tenant is not created by 
the decree, - 


EXECUTION proceedings. 

Lachiram (plaintiff) sued in 1906 to eject Jana and another 
(defendants) from certain lands. The suit was compromised 
on the 5th April 1907; and a consent decree was passed in the 
following terms :— 

The amount to be paid by the defendant to the plaintiff on account of the 


said property is Rs. 80 including the costs, Defendant do pay this (amount) 
to the plaintiff (in annual instalments of) Rs. 16 sixteen per year. Defendant 


Nto pay to the plaintiff the first instalment on or before the 1st March 1908; 


f 


_ and thereafter the defendant do go on paying to the plaintiif an instalment 


a: yery year. If the defendant fail to pay any two instalments in (proper) 
tithe the plaintiff do take into his possession the property in suit (as) by 
right of ownership, Then no manner of ownership shall be left to the de- 
fendant over the said property, The defendant to bear his own costs. After 
payment of all the instalments by the defendant, the plaintiff shall have no 


, manner of right over the property in suit, 


The first instalment became payable on the 1st March 1908; 
it was paid on the 4th May 1908. The.second, which was to 
be paid on the 1st March 1909, was paid on the 3rd May 1909. 
Both these payments were accepted in time. Default having 
occurred in payment of the third and fourth instalments, the 
plaintiff applied on the 3rd March 1911 to recover possession 
of the property. The defendant deposited in Court on the 
8th April 1911 the amount payable and paid the balance due 
under the decree on the 28th 4 ugust 1911. The Court passed 
an order on the 26th July 1911 to put plaintiff in possession 


A C. 


1914 


w 


669 
J. 


LACAIRAM. 


J 


of the property ; ; on the 1rth August 1911, he passed a receipt l 


for possession. 

The plaintiff next applied to the Court to be placed into 
possession of the property; but the Court declined to make 
the order on the following grounds:— _ 

And now even though they paid the last instalment which is due in 1912 
and every pie due under the decree, plaintiff takes his stand on the penalty 
clause of the consent decree and presses for his pound of flesh, Defendants 
paid off the decree in those bad days plainly to save their land. And plaint- 
iff appears to me more vindictive than reasonable in refraining to accept 


(1) (1906) 8 Bom, L, R. 818; 
» R. 3i Bom, 15. 





(2) (1911) 18 Bom, L. R. 154; 
I, L. R, 35 Bom, 289, 
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A. ©. J « full satisfaction of the decree, part of which is offered in advance, Con- 


1914 
. — 
LACHIRAM 
v. 
JANA YESU 


— 


_ 8truing the principles of the cases relied on by defendants liberally and the 


policy of the Dekkhan Agriculturists’ Relief Act as explained in I, L. R. 
85 Bom, 190, I think I shall be justified in refusing to complete plaintiff’s 
possession by declining to accept and confirm his possession receipt. 

The District Judge confirmed on appeal this order on the 
following grounds :— 

The decree treated the plaintiff as mortgagee rather than as owners, 
and the ordinary penal clause would have been to give him libérty to appeal 
under s.15B of the Dekkhan Agriculturists’s Relief Act. Under these 
circumstances and the facts detailed above the case falls, in my opinion, with 
the equitable principles laid down in Krishnabai v. Hari and Balambhat 
Ve Vinayak and the Court is competent and should in equity even at thislate 
stage of the execution proceedings, refuse to complete plaintiff’s possession. 


The plaintiff appealed to the High Court. 


’ A. G. Desai, for the appellant. y 
D. C. Virkar, for the respondents. 


‘ - g 

Scorr C. J.—In this case we think that the learned Jud}; 
was wrong in not enforcing the decree according to its terms. 
The decree is quite explicit. The first instalment is to be 
paid on or before the ist of March 1908. Thereafter the 
defendant is to go on paying to the plaintiff an instalment 


every year. If the defendant fail to pay any two instalments ` 


at the proper time the plaintiffis to take the property into 
his possession by right of ownership. The learned Judge of 
the lower appellate Court has held that the first two instal- 
ments were paid too late, but were accepted, and that subse- 
quent two instalments have not been paid in time, There 
has been therefore a default with regard to the last two 
instalments which entitled the plaintiff to take possession of 
the property. The case is very similar to Bapu v. Vithal) 


(1) Second Appeal No. 641 of by Mr, Justice North in Australa- 
1913, decided by Scott C. J. and sian Automatic Weighing Machine 
Beaman J, on the 16th July 1914. Co. v. Walter, [1891] W. N. 170, that 

Scorr C, J,—In this case the adecreo made by consent can only 
mortgagor has bound himself to be varied by consent. Here the 
pay the amount of the decree within decree-holder claims that the decree 
a certain time by certain instal- should be enforced according to its 
ments. It was a consent decree, not terms, We think he is entitled to 
a decree framed by the Court in its an order for its enforcement uc- 
discretion under the Dekkhan cordingly. We set aside the decree 
Agriculturists’ Relief Act, and we of the lower appellate Court and 
see no reason why the mortgagor decree that the Darkhast should be 
should not be held to the terms carried out as prayed by the ap- 
upon which the decree was passed = plicant. Costs upon the opponent 
with his consent. It has keen held throughout, | ` 








, 
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which we recently decided following the decision of Mr. A. ©. J. 
Justice North in Australasian Automatic Weighing Machine 4914 
Co.v. Walter(2), where it was held that a consent decree -~ 
can only be varied by consent. There is no consent here, LACHIRAM 
and as pointed out by this Court in Saguna v. Sadashiv(), v. 
it is obvious that no modification of a decree can be allowed Jana Y ed 
in execution upon grounds not recognised in the decree itself Scott C. J. 
as giving a right of such modification. The decisions cited 
by the learned District Judge, in Krishnabai v. Hari Govind (4) 
and Balambhat v. Vinayak Ganpatrav(), are inapplicable 
where the relation of landlord and tenant is not created by the 
decree. We, therefore, set aside the decree of the lower ap- 
pellate Court and remand the case in order that the decree 
rmay be executed according to its terms. The respondents 
/ must pay the costs throughout. 
Decree set aside. 
L P 
Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Beaman, 


LAXMANDAS HARAKCHAND 1914 
V. ——~ 
BABAN BHIKARI.* August 7. 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Sees. 15 -D,16—Suit for 
account~Account of mortgage transaction cannot be mixed ùp with account 
of monetary dealings, 


There were certain mortgage transactions between the parties; and 
later on further monetary dealings took place between them, The de- 
fendant sued on the latter. The plaintiff, an agriculturist, also instituted 
a suit for general account under the Dekkhan Agriculturists’ Relief Act 
and for redemption of the mortgaged property. The two suits were heard 
together, The trial Judge in taking the account made up one general l 
account of the mortgage transactions and the money dealings ; and finda 7 
ing that both the mortgage debt and tho monetary debt had been fally 
satisfied out of the profits recovered by the defendant, ordered the 
defendant to reconvey it to plaintiff free from mortgage, The defend- 
‘ant having appealed :— 

Held, reversing the decree and ordering the two accounts to be taken 
separately, that the plaintiff was not entitled to combine his claim for 


* First Appeal No, 166 of 1913, (3) (1902) I. L. R. 26 Bom. 710; 4 
from the decision of M. N. Chok- Bom. L. R. 527, 
‘shi, Additional Virst Class Bub- (4) (1906) I. L. R. 31 Bom, 15; 8 
ordinate Judge at Dhulia, in Bom, L, R, 813. 
Civil Suit No, 943 of 1910, (5) (2911) I. L. R. 35 Bom, 239; 23 


(2) [2891 ] W.N. 170. Bom, I, L, R, 154. 
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` account of the mortgage transactions with his claim for an account of the 
‘monetary dealings and to import the relief to which he was entitled by 
way of redemption under s. 15 D of the Dekkhan Agriculturists’ Relief 
Act into his claim for an account under s, 16; 


A suit for account, under s. 15 D of the Dekkhan Agriculturista’ 
Relief Act, may be filed by a mortgagor-agriculturist even where the 
time named for payment has not yet expired under the mortgage, and 
he may have either a declaration of the amount due on the mortgage or 
he may combine a declaration of the amount due with a decree for 
redemption.. This section relates pure'y and exclusively to mortgage 
transactions, : 

Section 16 of the Act enables the plaintiff to sue for a general account 
of money dealings between him and the lender; and it enables him to 
sue for a bare declaration of the amount due without any relief being 

` claimed, : i 


SUIT for account. 


Baban (plaintiff), an agriculturist, had for some years past 


money dealings with Laxmandas (defendant), as a result of 
which he (że. Baban) executed two mortgage-deeds of his 


property to the defendant, on the 6th September 1900 for. 
Rs. 12,500. Under the terms of the mortgage-deeds, the. 
plaintiff was to pay off the money in nineteen annual instal- . 


ments of Rs. 660 each; the defendant was to continue in 
possession of the property and enjoy profits in lieu of interest; 
and he was to. reconvey the property to the plaintiff on his 


paying off the debt. The plaintiff executed another mortgage- . 


deed for Rs. 2,000 on’the 24th December 1903 on the security 
of certain other fields for a fresh advance. 

Further monetary dealings continued between the parties 
and four promissory-notes were passed by the plaintiff to 
cover the amount borrowed by him. 

The defendant filed four suits against the plaintiff in the 
Court of the Subordinate Judge of Jalgaon to recover the 
money due on the promissory-notes, on the 25th November 
1909. On the 30th November 1910 the plaintiff filed a suit 
in the Court of the First Class Subordinate Judge at Dhulia 
fora general account under the provisions of the Dekkhan 
Agriculturists’ Relief Act and for redemption of the mort- 
gaged property. a 

The Jalgaon suits were transferred to the Dhulia Court and 
all the suits were heard together. i i 

The trial Judge first took account of the mortgage transac- 
tions and found that the mortgages were fully satisfied from 
profits received by the defendant from the mortgaged propert. 
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up to April 1906. He continued the taking of accounts sub- A. C+ J. 
sequent to April 1906, and applied the profits towards satis- 19714 


faction of the defendant’s claim upon the four promissory-notes. = —~ 
The result was, that the debt under the promissory-notes was LAXMANDAS 
completely wiped out by the profits received by the defend- Ve 


BABAN 
cts oe 


ant. The Judge, therefore, declared that the mortgage- 

estate was free from the mortgage-lien of the defendant and 

ordered the defendant to reconvey the property to the plaintiff. 
The defendant appealed to the High Court, 


G. S. Rao, for the appellant.—In this case, accounts have 
been taken by the lower Court in a wrong way. The account 
of the debt due under the various promissory-notes has. been 

. taken along with the account of the various mortgage-deeds. 

/ That is against the current of decisions of this Court: 

T Jahoji v. Janojic); Ramchandra Baba Sathe v. Janardan 
Apaji?); Vishnu Keshav Joshi v. Satwaji valad. Tulsaji ` 

F- Navala). , The result of the above system has been pre- 
judicial to the appellant, inasmuch as the surplus due after the 
satisfaction of the mortgage-debt has gone on towards the 
discharge of the liability under the promissory-notes. More- 
over, the separate placing of ss. 15 D and 16 iseimportant in 
this connection. 


_P. B. Shingne, for the respondent.—There is g connection 
between the promissory-notes and the mortgages. Many of 
the promissory-notes are in connection with transactions 
arising under the mortgages; e. g., some of the promissory- 
notes are connected with the payment of assessment, pay- 
ments as to costs of cultivation. Hence the transactions are 
connected and one account of all the debts ought to be taken 
having regard to the wide language of s. 13 of the Dekkhan 
Agriculturists’ Relief Act. Moreover, ss. 15 D and 16 also - 
point to the same conclusion. The separate placing of the 
two sections is a matter of arrangement: Hari v. Lakshman’; 
Bhau Balaji v. Hari Nilkanthrav®) and Laluchand v. 

_ Girjappal6). It cannot affect the principle of taking one 
account of all the debts. 


SCOTT C. J.—The defendant in this suit has had dealings 
with the plaintiff for many years, and has advanced money to 





(1) (1882) L. L. R. 7 Bom. 185. (4) (1881) I. L. R. 5 Bom, 614. 
(2) (1889) I. L. R. 14 Bom. 19. (5) (1883) I. L. R. 7 Bom. 377, 
(3) (1897) P. J. 87. (6) (1895) I. L. R, 20 Bom, 469, 
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A. ©. J. him upon mortgage, and balances due on old accounts have 
1914 been secured by the mortgage of property of the plaintiff. 
© The mortgage-bonds outstanding at present are Exts. 63, 

Daxuanpas 64 & 65, which do not all relate to the same property, Ex. 

% 68 relating to property entirely different from that to which 
BABAN Exts, 63 & 64 relate, .The last ofthese mortgage-bonds was 

Scott U. J. executed in December 1903. Further monetary dealings took . 
— place between the plaintiff and the defendant which are 
evidenced by promissory-notes commencing with the rst of; 
August 1905. The defendantin 1909 and 1910 brought four suits ; 
in the Jalgaon Court upon promissory-notes executed by the : 
plaintiff subsequent to July 1905. 
. The plaintiff then instituted a suit for a general account 
under.the Dekkhan Agriculturists’ Relief Act, and for redemp- 
tion of the mortgaged property, and upon his application the 
four suits filed in Jalgaon on pronissory-notes were transferred - 
by the District Court, Khandesh, to the First Class Subordi- 
nate Judge in-Dhulia. That Judge has now tried the plaintiff’s 
suit for account and redemption, and in taking an account he 

has made up one general account of the mortgage transactions 
and the promissory-note’ transactions. The mortgages, he 
finds, were satisfied by profits received by the defendant : some 
time prior to April ‘1906, and he has taken the defendant as 
being in receipt of profits at tie rate of Rs. 2,000 a year 
under his mortgages, which profits subsequent to the date of 
the satisfaction of the mortgage-debts he has applied in the 

. account in reduction of the defendant’s claim upon the 
promissory-notes. 

‘That manner of taking an account has Beans challenged in 
this appeal. It is contended on behalf of the defendant that 
every mortgage of separate property, even where the suit 
relates to more than one mortgage, must be the subject of 
separate account under s. 13 of the Dekkhan: Agriculturists’ 
Relief Act, and that under each separate mortgage the mort- 
‘gagee is entitled to retain such surplus profits as he may have 
‘got before the date of the redemption suit or the date of the, 
redemption decree, and as an authority for that contention the 
judgments of Sir Charles Sargent in Janoji v. Janoji (G) and 
Ramachandra Baba Sathe v. Janardan Apaji (2) are referred 
to. Now if those authorities apply here they are binding upon 
us. But it appears to me that the case may be decided in ` 
favour of the appellant upon a somewhat different ground, 


(1) (1882) I. L. R. 7 Bom, 185. (2) (2889) I, L, Ry 14 Bom, 29, 
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The mortgagor’s right to file a suit for ansaccount and A.C. J. 
redemption rests upon the provisions of the Dekkhan Agricul- 


. ; : Ae : 1914 
turists’ Relief Act, and that Act makes provision for two differ- ww. 
ent classes of suits for account by agriculturists. Under s. 15 D Laxmanpas ` 
a suit for an account may be filed by a mortgagor-agriculturist v. 


even where the time named for payment has not yet expired Banan 
under the mortgage, and he may have either a declaration Sevtt O.J 
of the amount due on the mortgage, orhe may çombine a decla. 7 
ration of thé amount due with a decree for redemption. That 

isa section which relates purely and exclusively to mortgage 
transactions, Then thereisanother section, s. 16, which enables 

m to sue for a general account of money dealings between 

and the lender, and that s. 16 enables him to sue for 
re declaration of the amount due without any relief being 
ned. It says:—" Any agriculturist may sue for an account 
noney lent or advanced by a creditor and for a-decree 
claring the amount, if any, still payable.” But naturally’ he. 
does not require any further reliefs than that. The 
plaintiff does not wish to be authorized to pay if the payment 
is inconvenient to him, as soon as the amount due is ascertained. 
Therefore the two sections where accounts are contemplated 
stand ona different footing. The plaintiff here, however, 
has combined his claim for account of the mortgage transac- 
tions with his claim for an account of the moneys lent upon 
promissory-notes, and he has sought to import the relief to 
which he is entitled by way of. redemption under s. 15 D into 
his claim for an account under s. 16, and thus to get the benefit 
of surplus profits remaining in the hands of the mortgagee 
under the usufructuary mortgage. This we do not think he 
is permitted to do by the provisions of the Act, and if it were 
necessary to go further, it would be sufficient to point out 
that the result would be contrary to the decisions of Sir 
Charles Sargent which I have already referred to. 

We, therefore, cannot accept the account taken by the 
lower ‘Court, and the decree must be set aside and the suit 
remanded for afresh account, treating the mortgage account 
as entirely separate from the promissory-note account, so 
that the lender mortgagee will not be accountable for ‘surplus 
profits received by him after the date when it has been found 
that the mortgage-claims were satisfied. 

The other point relating to the account which was argued 
on behalf of the appellant related to the amount of profits 
with w nich the mortgagee hasbeen charged, namely Rs. 2,000 


eo 


676 
AO a: 
1914 


——~ 
LaxMANDAS 
v. 
`- BABAN 


Scott C.J. 


“1914 


~ 
August 12. 


THE BOMBAY LAW REPORTER. [ VOL. XVL 
per annum. We do not think that we should interfere with 
the decision of the lower Court upon that point which 
was come to after careful consideration of all the evidence, 
for we are not satisfied that the lower Court was wrong. 

_Asthe learned pleaders for the parties do not wish the 
mortgage-account to be re-opened, or to be taken again, we 
remand the case simply in order that the promissory—note. 
account may be taken separate from the mortgage-account. The 
plaintiff will be entitled to take back his mortgaged property 
on the footing of the mortgages having been discharged, and 
the suits on promissory-notes will be dealt with by the lower 
Court in accordance with the result of the promissory—not, 
account upon the basis indicated in this judgment. 

The defendant must pay half the costs in the lower Cd 
and have his costs of this appeal. One set of costs to be 
off agayest the other. The rest of the costs of the sui 
reff to be dealt with by the lower Court, 

Decree reversed. 











Before Mr, Justice Beaman and Mr. Justice H ayward, 


CHHOTALAL HIRACHAND 


. v. 
. JETHALAL VARAJBHAI.* 


Civil Procedure Code (Act V of 1908), O. XXXIX, rr, 1, 2, O. XXI, rr. 99, 
108—Decree—Exeeution—Obstruction—Suit to remove obstruction~Tem- 
porary injunction, grant of, 


A person who brings a suit under O.. XXI, r. 108, of the Civil Pró. 
cedure Code, after being defeated under r. 99 of the same Order, can” 
not obtain a temporary injunction, under O, XXXIX, vr. 1 or 2, to 
restrain the defendant from taking possession of the property, 

OnE Manekchand Gordhan obtained a decree for 
Rs. 12,151-4-1 against Dayabhai in 1903. In execution of this 
decree, the house in dispute was attached. 

The plaintiff Jethabhai held a mortgage over the house. 
He applied in the execution proceedings to have his mortgage- 
lien declared in the proclamation of sale. In a suit between the 
plaintiff and another creditor of Dayabhai, the mortgage-deed 
relied upon was held to be collusive. The plaintiff’s application 





*Appeal No. 62 of 1913, from Ahmedabad, in Civil Suit No, 659 
Order passed by Vajeram Maniram, of 1918, i 
First Class Subordinate Judge atb, 
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to have his lien recognised was accordingly rejected. The house 
was sold in execution and purchased by Chhotalal (defendant). 
The defendant applied to the Court for possession, but the 
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plaintiff resisted delivery of possession, The defendant next Cumoranar 


applied to the Court for removal of the obstruction. It was 
contended by the plaintiff that he had a right to retain posses- 
sion till his money was paid off. The Subordinate Judge 
‘found that the plaintiff hada right to retain possession until 
his money was paid, but removed plaintiff’s obstruction on the 
ground that he had no right to oppose delivery of possession 
after he failed in his previous application under O. XXI, r. 58, 
for having his mortgage lien declared. 

The plaintiff filed the present suit to set aside the order on 
ground that the order was wrong, for his application for 
ing the lien declared was not under O. XXI, r. 58, but it 

under r. 66. He was in possession. On his application, 

e Subordinate Judge granted a temporary injunction restrain- 

ing the defendant from taking possession of the house till the 
disposal of the suit. 

The defendant appealed against the order. 


G. S. Rao and T. R. Desai, tor the appellant. 
G. K. Parekh, for the respondent. 


BEAMAN J.—Without going into the entangled story of the 
litigation which has preceded the present suit, it ts enough for 
all purposes of this appeal to say that the plaintiff after having 
been defeated under O. XXI, I. 99, has brought a suit under 
r. 103 of the same Order. In that suit he sought for and obtain- 
ed from the trial Judge a temporary injunction restraining 
the defendant in the suit from taking possession of the 
property. Such a temporary injunction, we think, cannot be 
brought within the terms or the intention of O. XXXIX, r. I or 
2. It was, therefore, not within the competence of the learned 
Judge below to grant the temporary injunction complained of, 
and we think that this appeal must be allowed, and the order 
granting the plaintiff a temporary injunction must be set aside, 
and that injunction dissolved. Costs to be costs in the cause. 


Rule made absolute. 


V. 
JETHALAL 


— 
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CRIMINAL REFERENCE, 





Before Mr. Justice Heaton and Mr, Justice Shah. 


EMPEROR 


v. 
NARAYAN GANPAYA HAVNIK.* 


~ Criminal Procedure Code (Act V of 1898), Sec. 195 (1) (c)~Mamlatdar hold- 


ing inquiry into Record of Right—Land Revenue Code (Bom, Act V of 
1879), Secs. 189, 197—~—Mamlatdar—Revenue Court—Sanction. 


A Mamlatdar holding an inquiry relating to Record of Rights, under 
Chapter XII of the Land Revenue Code (Bombay Act V of 1879), is 
Revenue Court within the Meaning of s, 195 (1) (c) of the Crimi 
Procedure Code, 1898, 


ONE Bidre Tammana died at Kalche on the rst Febru 
1913, leaving him surviving his minor widow Godavari ar 
a sister Amakka, Amakka alleged that Tammana had entruste 
guardianship of Godavari to her and made an oral gift of his 
property in her favour. 

The village officers of the place made an heirship inquiry on 
the 5th March 1913; and the lands belonging to the deceased 
were transferred to the name of Godavari. 

The same day, one Krishna applied to the District Registrar 
stating that*a will of the deceased was being forged, and that 
if any such will was presented for registration it should not 
be registered. Narayan (accused No, 1) presented a will ` 
alleged to have been made by the deceased and applied for 
its registration on the 2nd April 1913. At the inquiry before 
the Sub-Registrar which took place on the 16th, Krishna with- 
drew his objection and the will was ordered to be registered. 
It appeared that Narayan had sold a portion of the lands con 
veyed by the will to Krishna the same day. 

Amakka then applied stating that the will had been forged 
and that Krishna had been bribed into silence by Narayan. 


-About the same time Narayan also applied that entries be 
. made in the Record of Rights in accordance with the will, 


Both these applications came up for disposal before the 
Mamlatdar. The Mamlatdar made the inquiry. Finding that 
the will was a suspicious document, he declined to make any 
mutations in the Record of Rights, 





* Criminal Reference No. 47 of 1914, of Kanara, 
made by V. M. Ferrers, Sessions J udge 
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The case was then taken up by the Sub-divisional Magistrate A. Cr. J. 


under s. 190 (c) of the Criminal Procedure Code. The Magis- 
trate being of opinion that the will was forged committed the 
accused to take their trial before the Court of Sessions. 


The Sessions Judge was of opinion that the commitment was w v 
AR 


not legal. He, therefore, referred the case to the High Court, 
for having the commitment quashed on the following 
grounds i— 7 


Tt is provided by 8. 195, Criminal Procedure Code, that “ No Court shall 
take cognizance of any offence described in s. 463, when such offence has 
been committed by any party to any proceedings in any Court, except with 
the previous sanction or on the complaint of such Court.” 


Now it is not disputed by the learned Public Prosecutor that the offence 
hich he alleges comes within this definition, and that the Court in which 
was committed was the Court of the Assistant Collector. It is presumed 
b the enquiry which that officer was conducting was of such a nature that 

f office is to be deemed a Civil Court in accordance with s, 196 of the 

ombay Land Revenue Code, 

The Court therefore whose sanction or complaint is required is the Court 
of the Assistant Collector. 

Now there is nothing on the record which purports to be a sanction or 
complaint by that officer, The Sub-Divisional Magistrate has taken up the 
ease on his knowledge or suspicion, The point which requires decision is 
one of a very technical kind ; but, in point of law, the defence appears to 
be right in contending that this Court cannot take cognizance of this case. 

The Sub-Divisional Magistrate was certainly not acting upon the complaint 
of the Assistant Collector’s Court. He expressly states that he was not 
acting upon complaint. 

Nor does it appear that he had the sanction of that Court -before he took 
cognizance of the case. The very paper onywhich the Public Prosecutor 
rolies is in itself the act of a Magistrate’s Court; and such a Court could 
not in such a case as this pass such an order without antecedent sanction. 

Tt does not appear that because a Magistrate happens also to be a revenue 
officer, he is dispensed from the restrictionsiof s. 195: or that he can, in his 
Magisterial capacity, take cognizance without sanction or complaint of an 
offence committed in the-revenue Court in which also he happens to preside, 

The obstacle thus thrown in the way of this Court being of a purely 
formal kind search was made ins. 537 for an outlet. That section applies 
however exclusively to proceedings in confirmation, revision or appeal’ 
Trial by Court of Sessions is neither confirmation, revision nor appeal. 

The contention that there isin this case neither the complaint nor the 
sanction of the Assistant Collectors Court, and that therefore the order 
made in the Sub-Divisional Magistrate’s Court on -26-2-1914 and the subse- 
quent proceedings are without jurisdiction appears to be in accordance with 
the letter of the law. 

Ifthe Court of the Assistant Collector and the Court of the Sub-Division- 
al Magistrate are regarded as one and the sane, the case should have bee: 


gent elsewhere for trial in accordance With se 476. 
e 
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A. Cr. J. Butif there be two distinct Courts, then the Court of the Sub-Divisional 
Magistrato has no jurisdiction until the Court of Assistant Collector’ hag 


1914 made or sanctioned a complaint, 
-ew . 
Burerog The reference was.heard. ; 
Nanas T. R. Desai, for the accused.—I submit the commitment is 


—— bya Court without jurisdiction. The Sessions Judge cannot 
proceed with the case for the Magistrate who committed it 
to his Court took cognizance without sanction as required by 
s. 195, Criminal Procedure Code. In the present case the inquiry 
in the “record of rights matter” was made by the Mamlat- 
dar under the Land Revenue Code as laid down by that 
Code and rules under the Record of Rights, The Mamlatdar. 
summoned parties and examined witnesses and took, 
their ‘statements. He is, therefore, a Court. The Madra; 
and Calcutta High Courts have interpreted the: te 
“ Court” widely to include all officers taking evidence in 
inquiry. The inquiry need not be a judicial proceeding 
Queen-Empress v. Munda  Shetti(.) and Raghoobuns 
Sahoy v. Kokil Singh). A Full Bench of our Court 
has also held in a recent case of Zn re Punamchand Manek- 
Jai(3) that the Income-tax Collector is a Court. I rely on the 
observations of Scott C. J. as to the scope of the term ` 
tt revenue Court.” The First Class Magistrate Mr. Maxwell 
says in his preliminary order that he has taken cognizance 
of the casé on his own information under s. rgo (c), Criminal 
Procédure Code, and not upon the sanction or complaint of a 
competent Court or public servant. The order of committal 
is, therefore, wrong in law and should be quashed, 


S. S. Patkar, Government Pleader, for the Crown.—The 
inquiry conducted by. the Mamlatdar was not under s. 196 of 
the Land Revenue Code and sohe was not a Civil Court. 
: The Mamlatdar holding such inquiry cannot even be deemed. 
Revenue Court. The case came to the notice of Mr. Maxwell 
.as Assistant Collector and he was authorized to complain 
to his Court as First Class Magistrate. j 


HEATON J.—The Sessions Judge of Kanara has referred to 
us a case, which has been committed to hit, on the ground 
that the commitment was illegal and ought to be quashed. 

What had happened is this: After the death of a certain 
person, another person put forward a will which, he said, had 


“TaJ a900) I. L. R, 24 Mad, 121, (3) (1914) 16 Bom. L. R. 446. 
(2) (1890) I, L, R, 17 Cal, 872, 





+ 


VOL. XVI. | 


‘THE BOMBAY LAW REPORTER. 


Before Mr, Justice Hcaton and Mr. Justice Shah, 


EMPEROR 


v 


GOVINDA BABAJI BABDE.* 


Dekkhan Agriculturists’ Relief Act (XVII of 1879), Secs. 64, 67,£ 2 (2)(4)t 
Bullocks, sale of —Passing of receipt— Money includes bullocks. 


A person purchasing bullocks from an agriculiurist is bound to pass 
a receipt under 8. 64 of the Dekkhan Agriculturists’ Relief Act, for the 
_ word “money,” as used in that section, includes bullocks. 


The accused was convicted under s. 67 of the Dekkhan 
Agriculturists’ Relief Act and sentenced to pay a fine of Rs. 4o, 
the allegations against him being that (1) he took acart valued 
at Rs. 50 and Rs. 15 in cash from the complainant’s brother 
Dhondi, but did not pass a receipt; and (2) he took two oxen 
valued at Rs. 165 from the complainant and again did not pass 


a receipt. 


The original debtor was the complainant’s brother Dhondi 
and payments were made in his Khata, the second payment 
being made by the complainant himself as Dhondi was dead 


at the time. 


The Additional Sessions Judge of Poona being of opinion that 
the conviction was illegal, referred the case to the High Court, 


observing as follows :— 


Section 64 of that Act provides that a person to whom any agriculturist 
makes any paymont of money in liquidation of debt shall tender at the time 


of such payment a receipt. 


This section expressly mentions money, while 


what the complainant gave was a pair of bullocks. For the complainant it is 
contended that the transaction should be considered equivalent to payment 
o£ money, and that therefore s. 64 should be held to have applied. I think 
that as the word ‘‘money ” is expressly mentioned in the section, it is not 
proper to extend the section to cover payments in kind, 


The reference was heard. 


- MLR. Bodas, for the accused. 


S. S. Patkar, Government Pleader, for the Crown. 











* Criminal Referenco No. 42 of ' 
1914, made by Balak Ram, Ad- 
ditional Sessions Judge of Poona. 

2 (2) (4).—'* Money ” shail be 
deemed to include agricultural pro- 
duce, implements and stock. 


64,—The person to whom any 





agriculturist makes any payment of 
money in liquidation of a debt shall, 
at the time of such payment, tender 
to such agriculturist, whether he 
demand the same or not, a written 
receipt for the amount of such pay- 
ment, 
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A. Or. J. > HEATON J.—The Additional Sessions Judge of Poona has refer- 
1914 Ted this case to us. Itseems that’a creditor was convicted: and 
gene sentenced under s. 67 of the Dekkhan Agriculturists’ Relief Act 
Eupsror for not giving a receipt as.required by s, 64. The Additional 
race Sessions Judge was under the impression that s. 64 did not 
Govmpa l apply to the case, because the only payment in respect of which 
he found it proved that a receipt was not given, was the deli- 
very of two bullocks, whereas the section speaks of money. 
The definition of money, however, in the Act itself says that 
‘money shall be deemed to include agricultural produce, imple- 
“ments, and stock. Under the head of Stock it would necessarily 
include cattle. The conviction, therefore, so far as. the law 
goes, is perfectly correct. Nor do we see any good’reason to 
induce us to interfere with the conviction in so far as -it is 
based on evidence. But it seems to us that the fine: in 
circumstances is somewhat excessive and we reduce it to 
Rs. 15. The difference between the Rs. 15 and Rs. 40, if 
paid, should be refunded. . i ! 
Contiction confirmed : Sentence reduced. 


CRIMINAL REVISION. 


Before Mr. Justice Heaton and Mr, Justice Shah, 
1914 - j ‘EMPEROR 
August 17. BHAGUBHAI DWARKADAS. * 
Criminal Procedure Code (Act V of 1898), Sec. 144—Destruction of stray 


-dogs—Order passed asking public not to remove dogs in carts—~Order 
operating in the whole of city limits and five miles beyond, h 





By a notification issued under s, 144 of the Criminal - Procedure Code, 
the District Magistrate of Surat, ordered “ all persons to abstain from 
removing or causing to be removed or promoting, aiding or abetting 
directly or ‘indirectly, in any way the removal of any dogs, either in 
carts, or other wise, or from preventing or trying to prevent or obstruct 

- directly or indirectly, the poisoning of such dogs in any way and from 
taking possession of or confining such ‘dogs.’ The order applied to 
“Surat City and all places within five miles of Surat City.” On a 
application under revisional jurisdiction :— > 

Held, that the order was made without jurisdiction inasmuch as the 
order was directed neither to a-particular individual nor to the public 
generally “ when frequenting or visiting a particular place.” 





* Criminal Application for Revi- passed by J. P, Brander, District 
pin No, 269 of 1914, from an order Magistrate of Surat, 
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THE District Magistrate of Surat issued on the 25th June A. On J. ` 
1914 a notification, under S. 144 of the Criminal Procedure 


914 
Code. It-ran as follows :— : 


Vw 
Whereas from the statement of the Police Inspector, Surat City, it ap- EMPEROR 
pears to the District Magistrate that there is serious risk to the public of v. 
being bitten by the stray ownerless dogs, and certain persons interfere with BHAGUBHAI 
the Police poisoning the dogs by removing or causing the dogs to be removed iga 
in carts and whereas this causes danger to the public by the preservation of 
dangerous dogs, and obstructs the Police in their work, and whereas the 
Police Inspector applies for an order of immediate prohibition of these 
practices, as the Police are now poisoning dogs. Now, therefore, the District 
Magistrate directs all persons to abstain from removing or causing to be 
` romoved, or promoting, aiding or abetting, directly or indirectly, in any 
way ther ` of any dogs, either in carts or otherwise, and from prevent- 
ing or t ~ayent or obstruct directly or indirectly the poisoning of 
- guch dogs in any way, and from taking possession of or confining such dogs. 
Take notice that disobedience to this order will render the offender liable 
to six months’ rigorous imprisonment along with one thousand rupees fine, 
't his order will be in force for two months from date of issue. It applies 
to Surat City and all places within five miles of Surat City. 


The- applicants were trustees of the Panjrapole (house 
for old; infirm and straying animals) at Surat. They alleged 
that it was their practice, nearly a century old, to get hold of 
stray dogs in the streets, to remove them in carts, and to keep 
and maintain them in a house specially set apart for the 
purpose. The burden of their grievance was that it was a 
rude shock of pain and surprise to them that they were asked 
to desist from what they considered a humane way of dealing 
with stray dogs. 

The applicants applied to the High Court under its criminal 
revisional jurisdiction, contending inter alia that the notifi- 
cation was wlira vires of the District Magistrate. 


Setalvad, with Ratanlal Ranchhoddas, for the appli- 
cant.—The High Court has jurisdiction under s. 439 to go into 
orders passed under s. 144 of the Criminal Procedure Code, if 
they are passed, without jurisdiction: Jn re Pandurang 
Govinda); Ananda Chandra Bhuttacharyjee v. Carr Stephent2); 
Shiva Nathaji v. Joma Kasninaih), The order is bad inas- 
much as its operation is not confined to a particular place: 
Queen-Empress V- Lakhmidas Makandas‘4); see also, Queen- 
Empress v. Jokhus). 


ORS en 
(1) (1900) 2 Bom. L. R. 84; L L. R. = (3) (3883) I. L. R. 7 Bom. 341, 


24 Bom. 527. (4) (1889) I. L. R. 14 Bom, 165, 
(2) (2891) I, L. R, 19 Cal. 127, (5) (1886) I, L, R. 8 All. 99, 
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S. S. Patkar, Government Pleader, for the Crown.—The 
High Court cannot-interfere with an order passed under 
s. 144: Queen-Empress v. Vithal Annaji®). The order is not 
general but is confined to the City of Surat and five miles 
beyond: it does not offend against clause 3 of the section. 


SHAH J.—The District Magistrate of Surat purporting to act 
under s. 144 of the Criminal Procedure Code, has made an 
order directing “all persons to abstain from removing or causing 
to be removed or promoting, aiding, or abetting,- directly or 
indirectly, in any way the removal of any dogs, either in carts, 
or otherwise, and from, preventing or trying to prevent or 
obstruct directly or indirectly, the poisoning of such dogs in 
any way and from taking possession of or confining such dogs.” 
It is mentioned in the order that “it applies to Surat City and 
all places within five miles of Surat City.” Under s. 144, 
however, the District Magistrate has power only to direct an 
order to a particular individual or to the public generally when 
frequenting or visiting a particular place. It is quite clear 
that this order complies with neither of these requirements. 
It is, therefore, made without jurisdiction. It is needless to 
consider the other objections urged on behalf of the applicants. 
On this ground alone I set aside the order. 


HEATON J,—I agree. [hold that the District Magistrate 
has no power whatever to issue a prohibitory order to the 
public unless that power is specifically conferred by some pro- 
vision of the law. Heclaims or appears to claim that the 
power to issue this particular prohibitory order to the public of 
Surat is conferred by s. 144. But to me it is quite plain that 
itis not. Clause (3) of that section cannot conceivably cover 
the case and the power to direct any person to abstain from 
a particular thing is not a power to direct the public generally 


from abstaining. 
Order set aside. 








(1) (2890) Unrep. Cr, C, 516, 
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APPELLATE CIVIL. 


Before Sir Basil Scott, Kt., Chief Justice, ang Ur, Justice Beaman. 


RAMA TULSA MAHAR 


v 


BHAGCHAND MOTIRAM.* 


Mortgage—Decree nisi—Foreclosure and sale—Sale of the mortgaged property 
under a money decree against mortgagor—Purchase by morigagee—Ff'ore- 
closure suit by mortgagee—Mortgagee failing to apply for decree 
absolule—Assignee of mortgagor suing for redemption—Suit allowed— 
Civil Procedure Code (Act V of 1908), Sees. 11, 47, 


Certain lands were mortgaged in 189o with defendant No.1. The 
mortgagor assigned his equity of redemption to the plaintiff in 1902, 
In the same year, a money decree was obtained against the mortgagor, 
in execution of which his right, title and interest in the mortgaged 
property was sold, and purchased by defendant No. 1in 1906. Inthe 
meanwhile, in 1905, the defendant No, 1 sued to recover the mortgage 
money by sale of the mortgaged property: to this suit the.assignee of 
the mortgagor was made a party. ‘The suit ended in a decree on the 
25th September 1905, which directed tbat the mortgagor or his assignee 
was allowed six month; time to pay the money due under the morta 
gage, and in default the defendant No. 1 was to recover the amount 
decreed by sale by applying for decree absolute. He never applied for 
a decree absolute but rested content on the purchase at the Court-sale 
in 1906. In 1911, the assignee sued to redeem the mortgage. ‘l'he lower 
Courts disniissed the suit on the grounds that it was’ barred by ss. 11 
and 47 of the Civil Procedure Code, and that the mortgage in yuesiion, 
had long since ceased to exist. The plaintiff having appealed :— 

Held, (1) that s. 47 of the Civil Procedure Code was no bar to the suit 
‘for the mortgagor ina suit for sale under a -mortgage who is given six 
months’ time to pay the decretal debt is not in a position-of a decree- 
holder who has a decree to execute, but his right of payment within six 

` months is a right which he has in mitigation of his liabilities under the 


decree. 


(2) That the suit was also not barred by s. 11 of the Gode; for the 
plainti did not go behind the decree and contend that the inortgage- 
debt fixed by the Court in the former suit was less at that time than it 


was found to be by the Court. 


In a foreclosure suit, if the mortgagee does not apply for à decree 
absolute he does not get rid of the relationship of mortgagor and mort- 
gagee, A mortgagor or his representative can, therefore, file a fresh 


suit for redemption. 


*Second Appeal’ No. 261 of 1913, 
from the decision of G, B. Datar, 
Additional First Class Subordinate 
Judge, A, P., at Nasik, in Appeal 


No, 195 of 1912, confirming the decree 
passed by O. G. Kharkar, Joint 
Subordinate Judge at Nasik, in Civil 
Suit No, 297 of 1912, 
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A dismissal for want of prosecution of a mortgagor’s action for re- 
demption is no bar to a fresh suit for redemption. A fortiori, his fail- 
uré to pay the arhount of the decretal debt within the six months allowed 
to him cannot, so long as the relationship of mortgagor and mortgagee 

- subsists, prevent bim from filing a fresh suit for redemption, č 


BaaacmanD Suit for redemption. 


The property mortgaged belonged originally to Chima who 
mortgaged it to Bhagchand (defendant No. 1) for Rs. 300.0n 
the 17th June 1890. Chima assigned his equity of redemption 
to Rama (plaintiff) on the 2nd April 1902. 

Soon after the assignment, one Shivram brought a suit ( No. 
229 of 1902 ) against Chima and obtained a decree. In execu- 
tion of the decree, Chima’s right, title and interest in the. 
mortgaged property was sold at a Court-sale, and purchased 
by Bhagchand on the 11th July 1906. Bhagchand obtained 
possession of the property on the gth April 1907. 


In the meanwhile, Bhagchand sued (Suit No. 44 of 1905 ) 
to recover the. mortgage-money. by sale of the mortgaged 
property. The assignee Rama was made a party defendant to . 
the suit. The suit ended in a decree on the 25th September | 
1905, whereby. it was directed that the then defendants 
( inclusive of Rama ) be allowed an opportunity to redeem the 
mortgage within six months on payment of Rs, 600 and that 
on failure todo so, Bhagchand was at liberty to apply for 
decree absolute. Neither the then deferdints made the 
payment; nor did Bhagchand apply for decree absolute, 
He rested content on the possession and title he derived to 
the property in virtue of the auction-sale, 

On the 22nd May 1911, Rama sued tə redeem the mortgage 
from Bhagchand (defendant No. £). Defendants Nos. 2 and 
3 were the heirs of Chima. Defendants Nos. 4 and 5 were 
purchasers of the property from Bhagchand. 

The Court of first instance held that the plaintiff’s mortgage 
was not subsisting ; and that the suit was barred by ss. rı and 
47 of the Civil Procedure Code, on th> followiag grounds :— 

As defendant No, 1 purchased the mortgaged property in execution of the 
deoree in Suit No, 229 of 1902, he had nə reason to exeeute the decree in Suit 
No. 44 of 1905 (Ex.5). By the decree and the Courtesale the mortgage 
was fully satisfied. I therefore hold that the mortgage is fully satisfied 
and is nob subsisting and plaintiff has no right to redeem the property, nor 
has he right to redeem the property unless he gets the gale in execution of 
the decree (Hx, 23) cancelled and set asido. Plaintiffs fathor was a party 
to Suit-No, 44 of 1905. He was therefore bound by the decree and it was 
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therefore the duty of Chima or plaintiff or his father to apply for extend- 
ing the time allowed for redemption under the decree. They have failed to 
do so. The claim of plaintif by a fresh gnit is barred under s. 47 of the 
Civil Procedure Code ( 1908 ) ( Vide I. L, R. 22 Bom. 771). The question 
in this suit is one which arises directly out of the mortgage-transaction which 
was the subject-mattor of the Suit No. 44 of 1905, Though that suit was one 
for sale of the mortgaged property, the decree passed in it was virtually one 
for redemption as time was allowed for the mortgagor to pay the amount 
due under the mortgage within specified time and in default the mortgagee 
was to recover the amount by sale of the mortgaged property, I therefore 
hold that the present suit is barred under s. 11 of the Civil Procedure Coda 
(vide I. L, R. 26 Bom. 661, 24 All. 44, F.B. and 25 Mad. 800, r.n.,) 


On appeal, this’ decree was confirmed on the following 
grounds :-— 


The questions of redeeming the mortgage and of realizing the mortgage- 
debt were thus finally determined iu that suit, and they therefore cannot 
be again tried by a separato suit. The remedy of the plaintiff, if any, for 
redeeming the mortgage was by paying the decretal debt and thus redeem- 
ing the mortgage by Satisfying the decree obtained by defendant No, 1. 
The question of the satisfaction of that mortgage was therefore a question 
of the satisfaction of that decree, and that could be determined only by the 
Court executing the decree and not by a separate suit. This suit is there- 
fore barred both under s, 11 ands. 47 of the Civil Procedure Code. The 
appellant’s pleader relies upon the ruling 24 All. 44, but I think the ruling 
has no application, because in the.present case the decree the effect of which 
we have to consider expressly directed that if the property was not redeem- 
ed as directed the mortgagee, defendant No. 1, was to recover the debt by 
sale of the mortgage property, 


The plaintiff appealed to the High Court. 
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K. N. Koyajee, for the appellant.—The respondent-mort- - 


gagee never having applied to have the decree-nisi for sale 
made absoluta, the relations of mortgagor and mortgagee haye 
continued up to the present day, and there can be no bar to the 
present suit for redemption. “The estate does not lose the 
quality of a mortgage until the final order of foreclosure”: see 
Thompson v. Grant) and Fisher’s Law of Mortgage, 6th 
edition, para. 1385, p. 711, The present suit is not barred by 
res judicata, as the plaintiff does not go behind the former 
decree and set up any claims contrary thereto. The suit is 
also not barred by s. 47 of the Code of Civil Procedure, for 
the present plaintiff was a defendant in the former suit and 
" was not in the position of a decree-holder who could apply for 

execution. This is not the case of a plaintiff suing a second 
timé for redemption. i 

(1) (1819) 4 Madd. 438, 
B 87 l 
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[Scorr C. J. points out Hansard v. Hardy ().) 


W. B. Pradhan, for the respondent.—The mortgagee 
having taken possession under the auction sale of 1906, it was 
not necessary for him to apply for a decree absolute. The 


Buaacuann present plaintiff was a defendant in the former suit and ought 


“Tw 


to have executed the decree-therein by paying the mortgage 
amount within the six months allowed. Not having done so, 
he is‘barred by s. 47 of the. Code. Further, he having been 
allowed in the previous suit to redeem the mortgage, he is 
barred by s. 11 of the Code and cannot bring a fresh suit. 


Scott C. J.—The plaintiff claims to be the assignee of the 
‘equity of redemption of a certain mortgagor, named Chima, 
Chima’s mortgage having been created on the 17th of June 
1890 in favour of the first defendant. The assignment of the 
plaintiff is dated tne 2nd of April 1902. Subsequent to that 
assignment the Court under a money-decree obtained against 
Chima in Suit No. 229 of 1902 ata Court-sale held in July 
1906 put up to sale the right, title and interest of Chima in’ 
this property which was attached by the decree-holder in that 
suit, and at that sale the defendant-mortgagee was declared 
to be the purchaser. 

Prior to that purchase the defendant No. 1-had beau a 
suit upon Chima’s mortgage for sale of the mortgaged property ` 
in 1905, and the plaintiff's father, who was Chima’s assignee, 
was joined asa party to that suit. A decree was passed by 


- which the defendants, including the plaintiff's father, were 


allowed six months’ time to pay the money due under the 
mortgage, and in default the (plaintiff wasto recover the 
amount decreed by sale by applying for decree absolute. 
He never applied for sale, but rested content with the 
title that he was supposed to have acquired as purchaser 
at the Court-sale held under the decree in the money-suit 
of 1902. 

The plaintiff now brings this suit for redemption of the 
mortgaged property, but the learned Judge has dismissed his 
claim on the ground that the time of six months allowed by- 
the decree for making payment of the mortgage claim had long 
expired, and that this was an application in execution which 
should have been brought under s, 47 of the Civil Procedure Code 
and that a separate redemption suit could not lie, We are of 


(3) (1812) 18 Ves,455, 460, 
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opinion that the defendant in a suit for sale under a mortgage A. 0. J. 
who is given six months’ time to pay the decretal debt is not 3914 
in the position of a decree-holder who has a decree to execute. ~ 
His right of payment within six months isa right which he has Rama Tursa 
in mitigation of his liabilities under the decree. The conten- v. 
tion of the defendant would result in this anomalous position ‘BHAGOHAND 
that having the right to apply for sale and for decree absolute Scott C.J. 
he abstains from exercising that right, yet nevertheless after re 
three years have elapsed though he can no longer enforce the 

decree, he is put in the position of absolute owner of the 

property by reason of the defendant in the suit not having 

elected to pay off the mortgage. We think that if he does 

not apply for decree absolute he does not get rid of the 
relationship of mortgagor and mortgagee, and there is nothing 

to prevent the mortgagor or his representative from filing a 

suit for redemption. It has been held in England in Hansard 

y. Hardy (1) that a dismissal for want of prosecution of a 
‘mortgagor’s action for redemption does not prevent him from 

bringing a fresh suit for redemption. A fortiori we think that 

his failure to pay the amount of the decretal debt within the 

six months allowed to him cannot, so long as the relationship 

of mortgagor and mortgagee subsists, prevent him from filing a 

fresh suit for redemption, subject however to this that he 

cannot go behind the decree in the mortgagee’s suit in so far 

as it settles the amount of the mortgage-debt up to the date 

of that decree. But it is not contended by the plaintiff in this 

suit that the mortgage-debt at that time was less than it is 

found to be by the Court, and, therefore, in permitting the 

present suit, there would be no violation of the provisions of 

s. 11 of the Civil Procedure Code. We reverse the decree and 

remand the case for disposal on the merits. The plaintiff 

must have the costs of the two appeals against the opposing 
defendants. 


Decree reversed. 





(1) (1812) 18 Ves. 455, 460, 


et 
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Before Mr, Justice Beaman and Mr, Justice Hayward. 


1914 : TULSIDAS LALLUBHAI 


w 
August 12. > es 
. THE BHARATKHAND COTTON MILLS Co. Lrp.* 


Indian Companies Act (VI of 1882), Sees. 128, 129—Company—Compulsory 
winding-up—Petition by creditor. 


A creditor of a joint-stock Company by assignment demanded pay- 
ment of his moneys, The Company declined to pay.on the ground that 
the demand was in respect of a claim which the Company honestly 
believed to be a fraudulent claim and unsustainable at law, The 
creditor thereupon applied to the Court to wind-up the affairs of the 
Company. It was not alleged that the Company was not able to pay 
his claim in full, The lower Court having rejectéd his application, he 
appealed :— 

Held, that the application was rightly dismissed, for the -creditor’s 
object seemed to be to bring the pressure of insolvency proceedings to 
bear upon the Company in order to make it pay cheaply and expedi- 
tiously a heavy debt which it desired to dispute in the Civi] Court, 

A Company can be wound up, on the petition of a creditor, only if it 
is unable to pay its just debts. The inability is indicated by its neglect 
to pay after proper demand made and the lapse of three weeks, Such 
neglect must be judged by the facts of each particular case, Where 
the defence is that the debt is disputed, all that the Court has first to 
see is whether that dispute is on the face of it genuine or merely a 
cloak of the Company’s real inability to pay just debts. 


e 

APPLICATION to wind up the affairs of a joint-stock 
Company. at 

Tulsidas had a claim of Rs. 1,50,346-1 5-3 against the Bharat- 
khand Cotton Mills Coy. Ltd. He was an assignee of the am- 
ounts due by the Bharat-khand Cotton Mills Co. to Kevaldas, 
a former agent of the Company and his wife Bai- Dhiraj, and 

` his son’s wife Bai Mangu oa three deposit-receipts. 

The Company disputed the validity of the claim. 

The assignee, instead of filing a suit against the Company 
to recover the money, put in an application to have the 
Company wound up compulsorily. The Company disputed 
the genuineness of the claim. It did not appear that the Com- 
pany was unable to pay this amount in full, 

, The District Judge dismissed the application, on the follow- 
Š ing grounds :— 

* Appeal No. 31 of 1913 fromthe Judge of Ahmedabad, in Miscele 

decision of B. C, Kennedy, District Taneous Application No, 282 of 1912, 
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The applicant and Kevaldas who isthe moving spirit inthis application A. CG. J. ; 
wish me to read s. 129 A as if the words were “the company has failed or 


omitted to pay.” But the words are ‘ neglected to pay.” The expression 1914 

“neglected?” connotes: illegal failure to pay. Tt is not illegal to refuse to p 

pay a debt which is not due or against which the debtor has aset off. I UISIDAS 

think then that where a company denies the existence of the debt or claims E ‘ 
: nO : BHARAT- 

asot off and for that reason neglects to pay a claim it cannot be said to KHAND 


contravene the duty imposed on it indirectly by 8. 129- To read the section COTTON ` 
as the applicant wished me to read it would have very serious consequences, MILLS 
All sorts of fictitious and blackmailing claims might be raised against a —a- 
company and payment extorted from it under threat of shattering its credit 
and impeding its operations by applying to the Court fora winding up 
order. 
I think then that‘on the pleadings the case should not proceed. 
The applicant however urges that mere statement by the Company that 
it does not admit the debt and that it has counter claims is not sufficient and 
that I ought to frame issues as to whether that defence is made mala-fide 
and whether there is actually any defence to the applicant’s claim. 
This (I think ) I am not bound to do. It seems to mo that I should have to 
plunge into a very lengthy and purposeless investigation which would, if 
eventually I held the defence to be bona fide, have caused the very mischief 
which this sort of application is intended to cause, namely keeping liquida- 
tion proceedings hanging over the company for an indefinite time and that 
if I held the defence to be mala-fide I should simply have removed a ques- 
tion between parties from the cognizance of the ordinary tribunals and 
enforced a claim by the threat of these special proceedings under the liquida» 
tion-chapters instead of allowing it to be recovered by the ordinary pro- 
cedure, This appears to meto be a thoroughly vicious procedure and 
without authority, I will not adopt it, * 
If the applicant has a claim against the Company which the Company 
denies, it is his business to get a decree in the ordinary way in the ordinary 
Courts. ` 
It is not alleged by the applicant thatthe Company could not pay this 
claim if found due. The defence, if proved, appears good whether it is true 
or whether the Company can prove it, is, I think, not a matter for this Court 
in these proceedings, 


The creditor appealed to the High Court. 


G. S. Rao, with M. K. Mehta, for the appellant. 
B. J. Desai, with D. A" Khare, for the respondent. 


Desai.—I raise:a preliminary objection that there is no ` 

appeal against an order on a winding-up petition, refusing to 
order the winding-up of a Company. Section 169 of the Indian 
Companies’ -Act provides for ‘appeals from any order or 
decision made or given in the matier of the winding-up of a 
Company by the Court.’ I submit that the order ‘appealed 
from is not in the matter of the winding-up. It is an order 
efusing to wind up the Company. 
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Rao.—There are English cases which show that an appeal 
lies from an order refusing to wind up a Company: Jn re 
Great. Britain Mutual Life Assurance Society). Section 169 
of the Indian Companies’ Act corresponds to the section in 
the English Act. There is no Indian decision but the prin- 
ciple is the same. 


The Court over-ruled the preliminary objection. 


Rao.—There wasa mutual, current and open account bet- 
ween Kevyaldas, the former agent, and the Bharatkhand 
Cotton Mills Co. and on taking accounts a large sum was 
found due to Kevaldas in September rọrr. For the amount 
found due, three deposit-receipts were issued for Rs, 75,812-8-0, 
Rs. 50,000 and Rs. 11,605-2-8 in the name of Bai Dhiraj, wife 
of Kevaldas, Bai Mangu, wife of Balabhai Kevaldas, and 
Kevaldas, respectively. On 12th April r912 the debts due on 
the deposit-receipts were assigned to the appellant Tulsidas. 
The appellant gave notices of demand to the Bharatkhand 
Cotion Mills Co, on 7th October and 18th October 1912. The 
Company gave a reply to the notice on 24th October z 912, in 
which it questioned the genuineness of the debt. Thereupon the 
appellant presented a petition for winding-up of the Company, 

I submit that the District Court has erred in dismissing the 
petition on the pleadings, without holding any inquiry 
whether thg contention raised by the Company is dona fide 
ornot. The Court was bound to determine whether the con- 
tention of the Company was based on substantia] grounds, 
It isnot enough for the Company to say ‘we dispute the 
debt.’ The Court has to see whether the dispute is a bona 
Jide one. I rely on the observations of Malins V. C. in 
In re King’s Cross Industrial Dwellings Company(2) and the 
remarks of Sir Jessel M. R; in Zn ve Great Britain Mutual 
Life Assurance Society(3). Vide Lindley on Companies, 
Vol. II, page 862. 

The lower Court has refused to go into the question of the 
bona fides of the dispute of the Company. I submit the 
Court has fallen into an error in not deciding the question, 


Desai was not called upon to reply. 


BEAMAN J.—The petitioner-appellant is assignee of certain 
debts alleged to be due by defendant-Company to its late 
a) (2880) 16 Ch. D. 246, (3) (1880) 16 Ch. D. 246, 
(2) (1870) L, R. 11 Eq. 149. 
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Secretary and Manager, Mr. Kevaldas, and his benamidars, his 
wife and daughter. The petitioner-appellant gave the Com- 
pany notice on the 7th of October 1912 and demanded payment. 
On the 24th of October 1912 the Company replied in a rather 
vaguely worded letter, the general content of which, however, 
clearly indicates the line of defence subsequently adopted by 
the Company. On the 15th of November’ the petitioner, 
instead of accepting the Company’s challenge and bringing a 
suit to vindicate the justice of his demand, put ina winding-up 
petition. This came on before the District Judge, and the 
Company replied in effect that the alleged demand was in 
respect of a claim which the Company honestly believed to be 
a fraudulent claim and unsustainable at law. The matter ap- 
peared to the learned District Judge to be one of great 
complexity, and we think that in declining to go into it upon 
this petition he acted upon sound and correct principle. We 
are not afforded any assistance by such cases as In re King’s 
Cross Industrial Dwéllings Company O) and In re Great 
Britain Mutual Life Assurance Society O). The dicta of 
Jessel M. R. in the latter case certainly appear to be rather 
widely and loosely expressed, but in no case could such 
general dicta’ be carried further than the facts of the case 
would warrant. If any general rule is to be laid down 
at all, it is easily obtained from the Statute law. The 
principle upon which a Company is to be wound up, for all 
the purposes with which we are now concerned, is simply its 
inability to pay its just debts, and that inability is said to be 
indicated by its neglect to pay after proper demand made and 
the lapse of three weeks. It is quite clear, however, that any 
such neglect must be judged by reference to the facts of each 
particular case, and that, where the defence is that the debt is 
disputed, all that the Court has first to see is whether that 
dispute is, on the face of it, genuine or merely a cloak of the 
Company’s real inability to pay just debts. In this case it is 
perfectly clear that the defence, whatever its ultimate result 
may be, has substance in it, for it is hardly even the 
petitioner-appellant’s case that the Company is unable to pay 
the debt it owes him. It has been stated here that he 
expects to obtain all his dues in full in the liquidation. Thus, 
therefore, it appears that the petitioner’s object is to bring 
the pressure of insolvency proceedings to bear upon the 
Company in order to make it pay cheaply and expeditiously 
(2) (2870) L, By 12 Eq. 149. © (2) (1880) 16 Ch, D. 246, ae 
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a heavy debt which it desires to dispute in the Civil Courts, 
and this, we are both very strongly of opinion, is one of the 
worst abuses to which the winding up sections of our Statute 
law upon Companies could be perverted. We are clearly of 


_ opinion that the learned Judge below was tight, and that his 


order ought to be confirmed and this appeal dismissed with 
costs. : 
Appeal dismissed. 





Before Mr, Justice Beaman and Mr, Justice Heaton, 


NATHABHAI TRICAMLAL 
v 


RANCHODLAL RAMJI. * 


Contract Act (IX of 1872), Secs. 134, 137—Principul and surety ~Suit against 
both— Non-se? vice of summons on principal—Striking out his name—Su7'e- 
ty’s liability not affected if the suit be still intime against principal—Civil 
Procedure Code (Act V of 1908), O., IX, 7.5, O. XXL, ra. 


The plaintif€ sued ona promissory-note dated the 25th October 1912 
which was signed by defendant No. 2 a8 principal and defendant No. 2 
as surety, As summons on defendant No. 1 could not be served, his 
name was struck out and the suit proceeded against defendant No.2 
alone. The lower Court dismissed the suit “on the ground that the 
surety was Uischarged,-for the Plaintiff. had. discharged: the principal 
debtor by his own act, "The plaintiff having applied to the High Court ` 
under extraordinary jurisdiction :— = 7. 

Held, reversing the decree and restoring the suit, (1) that the striking | 
off of the defendant No. 1’s name was & procedure under 0. ix, r. 5 
rather than O. xxri, r. 1, of the Civil Procedure Code; 

(2) that the mere omission of the plaintiff to pursue his Suit against 
one of the defendants with the result that that defendant's name 
was struck off and the’ suit dismissed against him under O. Ix, r. 5, 
did not discharge the surety, provided the suit was stil] in time ag 
the principal, ; 


ainst 


Monkey claim. , 

Banesing (defendant No. I) passed a Promissory-note for 
Rs. 250 in favour of Nathabhai (plaintiff) on the 2 3rd October 
1912. Ranchhodlal (defendant No. 2) signed the same as surety, 

In 1913, the plaintiff sued both the defendants on the 
promissory-note. Summons on defendant No. 1 could not be 


* Civil Application No, 199 of G. V. Saraiya, Small Cause Court 
1914, under extraordinary juris. Judge at Ahmedabad, in Suit 
diction, from the decision ‘of No, 3190 of 1933, 
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served and his name was struck out on plaintiff's application. A. ©. J. 
The suit proceeded against defendant No. 2 alone. 1914 
The defendant No. 2 contended that as the plaintiff caused CW 
the name ofthe principal to be struck out, the defendant Narwaswar 
No. 2, the surety, was not liable under s. 134 of the Indian v. 
Contract Act. The Judge upheld this contention and dismiss- RancHop- 
ed the suit on the following grounds :— cars 


— 


“The legal consoquence of the striking out the name of defendant No.1, 
the principal debtor, is his (defendant No. 2’s) discharge. As defendant 
No. 1, the principal debtor, is discharged from liability on account of an act 
of the creditor, the surety is also discharged under s, 134 of the Indian 
Contract Act.” 

The plaintiff applied to the High Court under its extra- 
ordinary: jurisdiction. 


T. R. Desai, for the applicant.—The lower Court is wrong 
in its view that the effect of striking out the name of the 
principal debtor was to discharge the debtor or the surety. 
The action taken by the creditor was under O. Ix, r. 5, ( old 
s. 93) Civil Procedure Code. The summons could not be 
served on the principal debtor and so the creditor wanted to 
expedite the suit. He was entitled to one year’s time but 
he did not like to delay the matters. If he did not apply for 
fresh summons and the suit were dismissed a fresh suit would 
not be barred if the period of limitation -had not expired. 
There is thus no discharge of the debtor and so's. 134 of the 
Contract Act does not apply. Section 134 has to be read 
gubject to s. 137 of that Act: Hajarimal v. Krishnarav®); 
Kiishto Kishori Chowdhrain v. Radha Romun Munshi). The 
Allahabad cases to the contrary are not good law. In any 
case they cannot be accepted in view of the course of decis 
sions in this presidency. But even if they are correct, they 
do not affect our claim for there is no act of the creditor 
discharging the principal debtor. The case is governed by a 
decision of this Court in Shaik Alli v. Mahomed(3) which 
lays down that the failure of the creditor to effect service of 
summons on the debtor does not discharge the surety. We 
were not bound to sue the debtor before suing the surety i 
Lachhman Joharimal v. Bapu Khandu(4). The lower Court 
does not seem to have considered the effect of the decisions 
in Shaik Alli v. Mahomed) and Lachhman Joharimal y, 

(1) (2881) LL, R. 5. Bom, 647. (4) (4869) 6 B. H, C. R. 241, (A. C. J.) 


(2) (1885) I. L. R. 12 Cal. 330, (5) (1889) I. L. R. 14 Bom, 267. 
(3) (1889) I. L. R, 14 Kom, 267. 
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Bapu Khandus), Eyen if the view of the lower Court be 
correct then we submit that the lower Court is wrong in 
dismissing the suit without determining whether the opponent 
Ranchhodlal was a co-principal debtor or merely a surety. 
The promissory-note and the plaint are clear. There is thus 
failure of justice and this Court should interfere under s. 25 of 
Act IX of 1887. ` 


‘Ratanlal Ranchhoddas, for the opponent.—There is nothing . 
to show that the plaintiff acted under O. IX, r. 5. The 
record merely shows that the name of the defendant is struck 
out. Apparently the plaintiff acted under O. XXIII, r. I. 
He abandoned his claim against the principal debtor ; if so, 
he cannot sue him again and the debtor is discharged from — 
his liability. Section 134 of the Indian Contract Act therefore 
applies. The act of the creditor inasmuch as it affects the 
right of the surety against the debtor also discharges the 
sutety. Section 137 is an independent provision and not a pro- 
iso to s. I 34. The Allahabad cases, Hazari v. Chunni Lali) 


‘Radha v. Kinlock(#) and Ranjit Singh v. Naubat(), apply. 


BEAMAN J.—The plaintiff sued the two’ defendants on a 


‘promissory-note. The znd defendant pleaded that he was 
„a surety. There was some difficulty in Serving the 1st 


defendant, and we gather from the record that his name was 


-struck out.” As a year had not elapsed, presumably this was 


done, if not at the request, at least with the consent ‘of the 


-plaintiff. The defendant No. 2 then contended that as the 
‘act of the plaintiff in having the defendant No. 1’s name thus 


struck off operated as a complete discharge of the principal 
debtor, he, the surety, was likewise discharged and the suit 
must be dismissed. 

The learned Judge who tried this suit asa Small Cause 
‘Court suit was of opinion that this contention. was sound and 
‘dismissed the plaintiff’s suit. l 

We think that the striking off of the defendant No. r's 
name was a procedure under O, Ix, r. 5, Tather than 
O. XXII, r. 1, And all the authorities in all the Courts 
‘of India who have had this question under’ consideration, 
‘although they differed upon another point, are in agreement 
that the mere omission of the plaintiff to pursue his’ suit 


- (1) (1869) 6 B. H.C. R., 242,.(A, C.J.) (3) (1889) I. L. E 11 All, 310. 
(2) (1886) I, L, R. 8 All, 259, 14) (2902) I, D, R, 24 All, S04,” 
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against one of the defendants with the result that that A. © J, 
defendant’s name is struck off and the suit dismissed against ` 491 i 
him under O. Ix, r. 5, does not discharge the surety, aea 
provided the suit be still in time against the principal That NATHABHAL. 
being so, and confining out decision to that ground alone, we we 
think that the order of the learned Judge below dismissing the Bearer 
suit was wrong. E TRP : 
Eyen were that not so, it would still be a question whether, 
in view of the form of the suit, the Judge ought to have taken ` 
it for granted, as he appears to have done, that the plaintiff == 
was suing the 2nd defendant merely -as a surety. If, in fact, 
he. was suing him as a principal, none of the considerations 
upon which the disinissal of the suit has been based would 
apply at all. : 
We must, therefore, reverse the decree of the learned Judge 
below and remand the case to him for trial upon the merits, 
Costs will be costs in the cause. 


Beaman J .. 


Rule made absolute. 


—————$<——— 


Before Sir Basil Scott, Ki, Chief Justice. On difference between” ` 
Mr, Justice Beaman and Mr. Justice Hayward. ` ` 


—~ 


BASANGAUDA NAGANGAUDA . of DA 


U. ` 
BASANGAUDA DODANGAUDA.* * p August, 12; 
Hindu Law _ Mitakshara—Succession—Priority—Widow of separated brother 
— Uncle’s son. ` . x i 7 f 


Under the Mitakshara school of Hindu law the- brother’s.widow-is 
entitled to succeed in priority to the paternal uncle’s son of the pra- 


. positus. 


gurr to recover possession of-property. - 

-The property in dispute belonged to one Dodangauda. He 
had a brother Kardeppa who died leaving him surviving his 
widow Timmava. Dodangauda died next, leaving “behind 
him his widow Doddawa. Shortly after this, Doddawa passed 
in favour of Basangauda (defendant 1 ), who- was brother of 


defendants Nos. 2-4 and father of defendant No, 5,'a deed of 





* Second Appeal No. $25 of 1913, varying the decree passed by D. 8. 
from the decision of D. S. Sapre, Yennemadi, Additional Subordinate 
First Class Subordinate Judge A. P. Judge at Bagalkot; iw Civil Suit 
gt Bijapur, in Appeal No, n of 1912, No, 151 of 1910, ; 
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A.C. J. ownership ( malhipatra ), conveying to him the property in 
1914 dispute. Ever since then the defendant No. 1 was in Possession 
~~ of the property. In 1909, Doddawa adopted Basangauda 

Basanaaupa ( plaintiff ) as son to her husband. 
art The plaintiff brought the present suit on the 16th April 
J. 1910, to recover possession of the property alleging that the 
Basancaupa malkipatra was not binding on him. 
Dopay- The defendants were the uncle’s sons of the propositus. 
S aun The relationship between the parties is shown by the 

following genealogical tree :— 

i Paravangauda 

Chennappa Nagangauda 
aa moa ee oe 

| l i ] | l 
Kardeppa Dodangauda Basangauda Gulangauda Shankrapa Sanganbasapa 
=Timmava ee e 1) (def, 2) (dəf. 3) (def. 4) 


Cani deea 

The defendants contended inter alia that the adoption of 
plaintiff never took place, that Doddawa surrendered her estate 
to defendant No. 1, who was the next reversioner, and that 
the plaintiff could not question the alienation made by his 
adopting mother before the date of his adoption. . 

The property in dispute consisted of vatan and non-vatan 
lands. So far as the vatan lands were concerned, the defend- 
ants were unquestionably reversioners. The Court of first 
instance held that as the widow surrendered her interest in the 
vatan lands to the next reversioners, the malkipatra was to 
that extent valid‘and bound the plaintiff. As regards the non- 
vatan lands, the next reversioner was Timmava, and Doddawa’s 
surrender to the defendants was not effective as they were 
remote reversioners, and no consent of the next reversioner 
Timmava was taken. The Court, therefore, decreed the 
plaintiff’s suit as regards non-vatan lands. 

On appeal, this decree was varied. The lower appellate 
Court held that as the malkipatra did not surrender absolute- 
ly the whole of Doddawa’s estate as a Hindu widow to the 
next reversioner, it was invalid and the plaintiff was not bound 
by it. The plaintiff was, therefore, held entitled to vatan and 
nen-vaian lands. 

The defendants appealed to the High Court, 


The appeal was argued before a bench consisting of Beaman 
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and Hayward JJ., but their Lordships, having differred in A. C. J. 
opinion, delivered the following judgments :— 1914 


—~ 
BEAMAN J,—The point of greatest importance and difficulty Bagayqaupa 


in this appeal is whether Timawa, widow of Kardepa, or the Nacane 
first cousins of the deceased Dodangauda, stand nearest in the GAUDA 


4 Ue 
reversion. BASsANGAUDA 


Dodangauda and Kardepa were undivided brothers. Kardepa Donax- 
died leaving him surviving his widow Timawa. -Then 44UDA4 
Dodangauda died and his widow Doddawa took her life ` 
estate. She professed to give away the whole of it in 
1883 to her deceased husband’s first cousins, the defendants. 
Twenty-six years later she adopted the plaintiff. Timawa, 
the widow of Kardepa, is still alive. 

The defendants rely on the doctrine of acceleration which 
may now be taken to be established law. I shall have to say 
a few words upon that later. Here it is sufficient to state 
that true acceleration can only occur between the tenant of the 
life estate and the nearest reversioner. Therefore if Timawa 
was the nearest reversioner in 1883 there could have been no 
acceleration in that year in favour of the defendants, and the 
plaintiff would, in the absence of any other defence, be 
entitled to succeed. 

It may be noted here, though this fact falls more properly 
to be considered in discussing the doctrine of* acceleration, 
that the life-estate comprised certain vatan property as well 
as other non-vatan immoveable property, Itis not disputed 
that under the law of vatans, the defendants were the nearest 
reversioners to the vatan lands. So that in respect to so 
much of the claim, if the acceleration be otherwise good, there 
.can be no doubt but that the plaintiff must fail. The larger 
portion of the life estate, however, is not vatan, land; and the 
decisions of both Courts below are based on the assumption 
that Timawa, and not the defendants, was the nearest rever- 
sioner. In my opinion, although two learned Judges below 
appear to have taken it for granted that she was, and early in 
the argument here’ pleaders on both sides were disposed to 
support that view, she is not. 

It is contended for the plaintiff that the decision in Zadlu. 
bhai Bapubhai v. Mankuvarbai (1) concludes the point. That 
case was confirmed by the Judicial Committee, and undoubted. 
; (1) (1876) I, L, R, 2 Bom, 388. T 
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A..C. J.. ly settled the law it professed to lay down. The question is, 
4914 Whether that or any other authority goes the length of holding 
~~. that the widow ofa brother is nearer in the reversion than — 

Basaneappa first cousins? It can only be by an extension of any 
oe actual decision, in other words by taking the supposed prin- 
““y, iple of such a case as that of Mankuvarbai, and extending it 
Basaxeaupa to the case before us, that this can be affirmed. It is therefore 
Dopan- necessary to be sure that we are rightly apprehending the 
GAVDA - principle underlying the . decision in Mankuvarbai’s case, 
Beaman J. before saying that it not only can, but must, be extended to 
cover this case. . a 2 f 
What was decided in Mankuvarbai’s case? This and this 
only. -Where there is a competition between reyersioners 
after the extinction of all designated heirs, the widow ofa 
Gotraja Sapinda excludes male Gotraja Sapindas in ‘a remoter 
line. I can accept that at once as undoubtedly the law of 
this Presidency, whether.really good Hindu law or not, and 
yet hold, for reasons which will be fully ‘stated, that the case 
before us is not necessarily governed by that decision or by 
the principle upon which it is based. Ina much later case 
‘decided by Telang J., probably the greatest Hindu Judge who 
has sat on this bench, it was held that where there isa 
competition between reversioners after the exhaustion of all 
designated heirs, the widow of a Gotraja Sapinda is postponed 
to any male iñ the same line. And that decision was followed 
and explained ina very recent case, Kashibai v. Sitabai O), 
- decided by the present learned Chief Justice. Almost 
synchronously a bench of this Court consisting of my brother 
Hayward and myself decided a similar case Khandacharya v. 
Govindacharya (2) on exactly the same principle and 
professedly following Rachava v. Kalingapa £) and Kashibai 
v. Sitabai (4). 
. I rely upon those three cases. I .say that so far as the law 
permitted after the decision in Mankuvarbai’s case, they 
correctly lay down the Hindu law applicable to such facts as 
those before us, and that the principle of those cases is the 
principle which ought always to be applied. i 
‘That principle does not in any way conflict with the actual 
decision in Mankuvarbai’s case, though it is open to argument 
i whether there are not dicta in the judgment of West. J. and 


(a) (1911).18 Bom. L, B. 552: (3) (2892) I. L. R. 16 Bom, 716. 
13 Bom, L. K, 1009, $ 13 Bom. L, B. 552, 
(2)(1911) 18 Bom, L. R, 1005 (4) (1911) 23 Bom, L, B. $525 
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afterwards in the judgment of the Judicial Committee, which A. ©, J. 
imply the extension of tbe reason of that case as far as the 1914 
plaintiff would have it extended in the case before us. NREN 
The point really lies in a very narrow compass. I do not -Basaneaupa 
propose to attempt any elaborate examination of the Hindu Natan- 
law books, or any nice criticism of the textual commentaries ae 
with which the subject has been encumbered. But a careful Basaweaupa 
critical study of West J.’s judgment in Mankuvarbai’s case, Donan- 
and of the judgment of the Judicial Committee confirming it, GAVDA 
shows that in spite of the extraordinarily learned and exhaust- Beaman s, 
iye examination of the whole: available Hindu law, the con- “~~ 
clusion rested finally on what was held to be an established 
custom, rather than any authoritative deduction from the 
words of the Hindu law-givers and commentators. 
The latter were found to be so nebulous, contradictory, in- 
consistent and unconvincing, as to afford but little solid ground 
upon which to base a decision either way. I understand that 
the custom was made out from the answers of local Shastris to 
questions propounded to them by the authors of West and 
‘Buhler. Itis possible that such answers may have truly 
represented established local customs; but in strictness they 
can hardly amount to what the law ordinarily requires as proof 
of custom. They are in reality no more than the dogmatic 
interpretation by a body of unknown persons of certain anci- 
jent writings with which they were supposed tg be familiar. 
dn dealing with this point their Lordships of the Judicial Com- 
mittee say, obiter, that the Shastris have gone so far as: to 
declare that a sister-in-law excludes first cousins, As that is 
‘precisely the case before us, the plaintiff naturally relies 
most strongly on this passage. It is, however, as I . have just 
said, purely obiter. And it is noteworthy that in fact the Shas- 
tris consulted were not unanimous on this point. One decided 
that the sister-in-law did, another that she did not, exclude a first 
cousin. And apart from that there is, as far as I know, no 
authority whatever, either in the accredited law books or in 
decided cases for the proposition on which the plaintifi’s 
. success in this case must depend. So far from it being a 
proved custom in this Presidency that a sister-in-law excludes 
„a first cousin, I am moderately confident that no such rule of 
succession has ever been alleged much less proved in our . 
Courts. The textual basis of the tule laid down in Mankuvar- 
bai’s case appears to have been chiefly a passage in Brihaspati. 
The reason contained in the passage is so childish and fancj- 


= 
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ful, and would lead, if pushed to its logical conclusion, to such 
absurdities, that it. is no wonder T elang J. declined to adopt 
it, saying that it looked, as indeed it does, like proving too 


Basancaupa much. The rule in Mankuvarbai’s case, which must, I think, 


Naaan- 
¿GAUDA 
V. 


be regarded as something of a judge-made innovation, could 
hardly be made good by any mere collation of the recognised 


Basancavpa Sources of Hindu law. But in applying that law, it was held 


Dopar- 
[GAUDA 


that a custom had grown up in the Bombay Presidency, which 
warranted laying down the broad rule that, as between com- 


Beaman J, peting reversioners, the widow of a Gotraja Sapainda took in 


preference to a male Gotraja Sapinda in a remoter line. 
Had the point needed decision at the time, it is possible that 
West J. would have extended the rule so as to give preference 
to the widow of a nearer male Gotraja Sapinda, over a’ 
remoter male Sapinda in the same line. But Telang `J. 
refused to do this, holding that where the competitors were 
in the same line, sex and not mere proximity was the determin- 
ing consideration, and that any male in the same line excluded 
the widow of any other male, although the latter, had he been 
living, would håve been nearer to the propositus, and so the 
next reversioner. Itis only by taking the reasoning or parts 
of the reasoning in West J.’s judgment, by saying that it in 
effect establishes this proposition, that the widow of a 
deceased Gotraja Sapinda fills her husband’s place in all 
heirship competitions, that the plaintiff can hope to succeed 
in his contention that Timawa was a nearer reversioner than 
the defendants. But thatis not the law. Since Rachawa’s 
case it cannot be argued that greater propinquity in the same 
line makes a widow nearer in reversion than a male in the 
same line. So that the only real question arising on the cases 
is what is meant by “the line?” In My opinion all the cases 
are here in agreement. There is not one in which where the 
question was, which of two persons claiming to be reversioners 
is entitled to the estate, the line was started within the group 
of designated heirs, or as it is often called the “ compact series.” 

No support isto be found anywhere for such a method , 
except the conflicting replies of the local Shastris, unsupported 
by reason or text. 

It appears tome tobe too clear to admit of doubt that 
where we have to look for the next reversioner, we must start 
the line outside the group of designated heirs. Within that 
group there could of course never be any conflict between the 
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widow of a designated heir, anda designated heir, Itisonly A. 0. J. 


after the exhaustion of the designated heirs, that the search 1914 
for the nearest reversioner begins. The plaintiff's contention <<. 
appears to be, that although the statement just made is self,Basanaaypa 
evident, yet where the compact series is exhausted, the first Nagar 
line must be started from the father, not from the grand-father Sapa 
of the propositus. Ifthat were done here, the line would Basincaypa 
begin with the father of Kardepa and Dodangauda, himself one “Dogan” 
of the designated heirs, within the compact series, and of -SAPPA 
course the widow of either of his sons would be in the line, Beaman. 
while his nephews would not. It will be seen that whether == 
by mere accident, or because. the learned Judges, responsible í 
for those judgments, rejected any such method, this has never 
once been done. The language of Telang J. is particularly 
‘clearon the point. The line is to start in the first instance 
from the paternal grand-father. When that line is exhausted, 
without . yielding a reversioner, a fresh line is to be started 
from the paternal great grand-father and so on. In the case 
which Hayward J. and I decided, we followed this rule, and, 
speaking for myself, I am sure I did so because it did not occur 
to me as arguable that a line laid out for the purpose of finding 
a reversioner could properly be started within the compact 
series. This too was what was done, and I cannot believe by 
pure accident in all the other cases. But it might be said of 
them that there was no surviving widow of any male within 
the compact seriés, while in Khandacharya’s case there was, 
“Still in that case the Court started the line not from the father 
of Venkatesh, the deceased propositus, but from his paternal. 
grand-father Venkatesh r. Even so the widow of his brother 
came nearer in the reversion than second cousins. But had. 
there been first cousins in the competition, it is plain upon the 
principle stated in the judgment, that the result would have 
been different and that the widow would then have. been 
postponed. If in the present case the line be started from the 
paternal grand-father, it is clear that Timawa is not only in 
the same line as the defendants but in precisely the same 
degree of propinquity. The latter fact is unimportant now. 
If she represents a deceased male Gotraja Sapinda in the same 
line, then she comes last of that line, and any male found in 
it excludes her. The defendants are in the line, and, in my 
opinion, they clearly exclude her. Nothing in the decided ~ 
-cases-compels me to extend the rule, as I am ‘asked to extend 

R 89 
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A. C.J. ‘it here, so as to exclude the first cousins in favour of the sister- 
1914 inlaw. I think that doing so would be entirely opposed ‘to 
rene the sense of the Hindus of this presidency, and the spirit of 

Basangavpa the old Hindu law. Women are probably much: more favour 

“Nagar ed already in this presidency under the liberal decisions of 

CAPA- this-High Court than elsewhere in India; but I find it difficult 
BASANGAUDA to believe that there is really anything in: the recognized 

‘Dovax- Hindu scriptures, or the authoritative commentaries on them 
GAUDA to warrant the Proposition for which the plaintiff is now con: 

Beamon J, tending. If the rule really rested on the extravagant texts of 
f ‘Brishaspati, then there would be no need to search along any , 

line for the next reversioner, for neither of the brothers 
- Kardepa or Dodangauda are dead, each is only half dead; and 
no reversion has opened. È, 

But if there is a.question of reversion to be investigated, it 
pre-supposes the complete exhaustion of the compact series; 
and places the starting point of the search outside that series, 
invariably as: Telang J. states, first at the paternal grand- 
father. Let that be done here andit will be seen at once that 
Timawa was not the next reversioner in 1883 while the 
defendants were. 

The doctrine of acceleration, very clearly stated in the judg- 
ment of Lord Morris, in Behari Lal v. Madho Lal Ahir Gaya- 
wal (1), would seem to have been almost invariably entangled 
in subsequent decisions of the Indian Courts, with the altoge- 
ther different doctrine of alienation. Briefly, Hindu widows in 
enjoyment of life estates may not alienate any part of the im- 

‘moveable property, except for legal necessity. Analysis will 
show that this is the single Tecognized justification, although 
the language of Judges often obscures it, and suggests that 
‘pious motives may be substituted for necessity, and may valid: 
ate even larger alienations, and freer powers to alienate than 
could be:seriously considered on a narrow ground of mere 
secular necessity. Yet whether the necessity be temporal or 
spiritual, so sought for as legal justification for these alienationsy 
it will always be-seen on close examination to be- necessity 
‘and: nothing else. Long ago the legal notion got abroad and 
soon received judicial sanction that the consent of all the néär- 
est. (in order) reversioners was good proof of the necessity for 
the alienation. - If there had been no necessity, it was argued, 
the-reversioners would never have consented to lose their ex- 


7 (1) (1871) L L, R. 19 Gal. 236, 242, B 


tam seme see eom 
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pectant rights. Here it is to be observed that in applying this A. C. J. 
doctrine, it is not the consent of the reversioners, fer se, which 49144 
makes good what would otherwise be a bad alienation by a life =~ 
tenant, but the presumed, though undiscovered, necessity, of Basancaupa 
which that consent is good proof. If there are on the date-of Nacay- 
the alienation three reversioners in this order, A, B, C, and the GAUDA 
alienation be made to B, A consenting, then it may Basingavpa 
be presumed that in A’s judgment there was a true neces- Dopar- i 
sity for the alienation. In a less degree too, of course, if GAUDA 

C consents ; for, although C islast in the reversion, it is 
quite possible that but for the alienation to B, he might have 
been the nearest reversioner at the termination ofthe life 
estate. But no inference of this kind could reasonably be 
drawn from the consent of B to an alienation to himself. 
Most men will consent to receiving a benefit, and in those 
cases giving this “ consent’ (which in this connection hardly 
has any meaning) would not in fact or at the bar of reason and 
common sense point towards the existence of any necessity. 
A great majority of cases falling under this doctrine are, how- 
ever, cases of alienations to outsiders. If the consent of all 
reyersioners be obtained to such an alienation, it is probably 
true in fact, as assumed by law, that that consent indicates the 
existence of some necessity for the alienation. I have laboured 
this extremely elementary proposition more than its intrinsic 
content would seem to need, because I have’ found in so 
many decided cases, recurring confusion between the principles 
governing this kind of alienation, and a proper case of 
acceleration. The only essentials of a good legal acceleration 
are that it should be to the next in reversion, and that it 
should cover the whole life estate. But the consent of the 
reversioner in whose favour the reversion is accelerated, or of 
any other more distant reversioner, is obviously immaterial. 
Nor does any question of necessity arise. The reason why 
the two conditions I have stated are essential is, and I think 
always ought to be, obvious. By accelerating (as the word 
implies) the tenant of the life estate may be said figuratively 
to commit legal suicide. She brings about exactly.the same 
legal results as would follow by operation of law upon her 
natural death. If at the date of the acceleration the widow 
with the life estate were to die, the next reversioner in whose 


favour the acceleration is made would, of course, take the 
whole life estate accelerated, 


Beaman J. 


a 
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‘But no acceleration can be made in favour of any one but 
the next reversioner for that would be more than committing 
legal suicide, it would be making a will as well. And this the 
„Widow has no power to do, as far asthe immovable property 
in ‘which she has the life estate is concerned. 

-- It is therefore absurd to talk of acclerating in favour of, say,’ 


BasanGivba the reversioner third in order of proximity, with the consent of 


Dovan- 
GAUDA 


“Bevin J. 


thé -two -who stand nearer. That is not acceleration but 
alienation. Similarly it would be absurd to talk of accelerating 
four-fifths of the life-estate. For-since thé validity (in theory) 
of the acceleration dépends upon the result corresponding 
exactly with the result which would follow the natural death of 
the widow accelerating, there can never be any question :of 
deliberdte reservation in her own favour. It does not, however, 
follow from this, as indicated in an earlier passage of ‘this 
judgment, that the life estate may not be composite and that 
there may not be different reversioners to its parts. Thus 
where the life estate in immovables comprises vatan and other‘ 
property, it is quite possible that the nearest reversioner to the 
yatan may ‘not be the nearest reversioner to the rest of- the 
imithovable. property. This I believe to be the only real 
exvéption to the general rule that a true acceleration must pass 
the whole life estate. And in strictness it is not an exception. 
For, sô far ag the vatan property accelerated is concerned, the 
‘'accéleration does bring about exactly the same legal result as 
the death of the life tenant would have done. 

' Theoretically, acceleration is not an alienation at all, but a 
mere renunciation, the obliterating ofa bar. The life estate 
is ‘withdrawn in its entirety, it is voluntarily extinguished, 
and it is not the tenant of the life estate, but the law which 
does the rest. It will therefore become -apparent that no 


consent of the reversioners or anyone else can be needed to --— 


validate a true acceleration. -Still less any proof of necessity, 
The condition that the acceleration must comprise the whole 
life ‘estate is essential to its theoretical perfection. So that 
a widow with a life estate in twenty fields cannot accelerate 
teh ‘of. them and retain ten, and this applies universally 
and “irrespective of the proportion of what is alienated -to 
what. is reserved. But- I should doubt whether niggling 
objections ` on this: score such as have been raised here: and 
been ‘geceded to by the Courts below can fairly be said ‘to 
arise under a common sense and rational application of the 
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plaintiff that because the widow with the life estate did not: 4934 
specifically accelerate the right she had to nominate an officiat. =~- 


think that is going too far.-- In the first place I believe it-was ois 
merely an unintentional omission, the right being of no value Basanexups 
that I can see to the widow. I have not the least doubt that Donax- 
had she thought of it and been competent to accelerate it, she  SAUPA 
would have done so. But the real answer, perhaps is, that Beaman J, ` 
without the sanction of Government she was not competent re 
to alienate this right. And it may of course have been-that 
neither she nor the next reversioner in whose -favour she 
accelerated cared to raise the question before the revenue 
authorities as long as the widow lived, In point of.fact we 
were told during the argument that she never attempted to 
exercise ‘this right for many years after the acceleration of 
1883. She has asserted it”recently, but probably under tegal 
advice for the sole purpose of taking this objection... Now, 
small and unintentional omissions of ‘that sort’ might uccur 
in the acceleration of every large life estate in immoveable 
` property. I think in this country, where such transactions are 
often effected} without professional assistance, all such casus 
omissi ought to be neglected. a a 

What is to be looked at is the intention of fhe tenant’ of 
the life estate, and thatis not to be defeated, if on the whole 
plain, merely because she has failed to enumerate every ‘tree 
or shed or right of way, or other unimportant right annexed 
to or inherent in the property. a 

Į am of opinion that the failure to mention this vatan right 
specifically in the acceleration of 1883 does not invalidate it, 
as being aconscious and intentional reservation to the accelerat- 
ing tenant of the life estate of any part of itin her own 
favour. 
- -In my opinion, therefore, the plaintiff fails on every point 
and his suit ought to be dismissed with all costs throughout. 
In the event, however, of my being wrong in holding. that 


Tirhawa was not the next reversioner, I should_entirely. concur 


with the order proposed by my brother Hayward.. The'only 
point of law; therefore, upon which we differ .is whether:in ° 
1883 Timawa or the defendants stood next in-the-reversiom; 
That point must pe-referred under s. 98 of the Civil Procedure 


Code, 


— 


4 
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A.C. J. HAYWARD J.—Plaintiff sued as the adopted son to recover 
1914 certain property, non-vatan and vatan, transferred twenty-six 
~~ years before his adoption by his adoptive mother to the first 

BAsANGAUDA cousins of his adoptive father. 
pete The original Court held that the transfer was ineffectual as 
Ü.. an acceleration or surrender by the adoptive mother of thè 
BasanGaupa non-vatan property as there was in existence a widow ofa 

Dopax- brother who was the next reversioner in preference to the first 

— cousins of the adoptive father. But that the transfer was 

"effectual as an acceleration or surrender by the adoptive 
mother of the vatan property as the widow of the brother was 
excluded from inheritance to vatan property and the first 
cousins were the next reversioners under the vatan Act, 

The first appeal Court held that the transfer was not even 
effectual as an acceleration or surrender by the adoptive 
mother of the vatan property as it did not include the right 
to appoint an officiating Patil and was consequently not a 
surrender of the whole of the vatan property under the 
Watan Act. . 

The-second appeal to this Court has resulted in.the suggest- 
ion towards the close of arguments that the widow of a 
brother would not be the next reversioner in preference to the 
first cousins as assumed up to that stage of the proceedings 
by all parties. The suggestion has been that a special rule 
would-goverrr the order of succession of widows of brothers 
excluding them from their place at the end of the first col. 
lateral lines of the brothers descending through the father and 
postponing them to the end of the second collateral lines of 
the first cousins descending through the grand-father and that 
the general rule placing widows of collateral gotraja sapindas 
at the end of the collateral lines of their husbands and pre’ ‘erring 
them to males of remoter collateral lines would only come 
into operation in respect of the second collateral lines of the 
first ‘cousins descending through the grand-father and apply 
to those lines and the subsequent: lines descending through 
the great grand-father, the great great grand-father and other 
remoter grand-fathers. 

The suggestion has not, in my opinion and with deference to 
my learned brother, been shown to be based on any solid 
foundation. The Mitakshara has laid down the rules. of suc. 
cession as follows in Chap. IM, s. IV, placs, 1 and 7. 
“On failure of the father, brothers share,.. s.. ON failure of 
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brothers also, their sons.share...........” and in Chap. II, A... J 
V, plac. 4: On failure of the father’s descendants, 1914 


the heirs are successively the paternal grand-mother, the pater- -- ~~ 
nal sete father, the uncles and their sons ”, and in Chap. II, BASANGAUDA 
s. V, Plac. 5: “On failure of the paternal grand-father’s Nacin- 


7 GAUDA 
eae the paternal great grand-mother, the great grand- ay 


father, his sons and their sons inherit. In this . manner Basancaupa 

must be understood the succession of kindred belonging to the _ Dopaw- 

same general family” (Setlur’s Collection of Hindu Law SAU? 

Books on Inheritance). The Mitakshara thus dealt with Hayward J. 

the first collateral lines of gotraja sapinda descending — 

from the father, the second collateral lines descending from 

the grand-father and the remoter collateral lines: descend- - 

ing from the remoter  grand-fathers. The Mitakshara 

made no specific mention, however, of the widows 

of collateral gotraja sapindas but it was decided in the case 

of Lakshmibai v. Jayram Hari) by Melvill J. that. the 

general rule was “the wives of all sapindas.. su... must be 

held to have rights of inheritance co-extensive with those of 

their husbands ” in view of the mention of the grand-mother 

and the great grand-mothers following the opinion expressed 

by West and Buhler in their work on Hindu law. This 

.. decision was developed in the subsequent case of Lallubhai 

Bapubhai v. Mankuvarbai@. West J. criticized a case in 

which a sister-in-law had been postponed to a first cousin and 

quoted another in which a sister-in-law had been preferred to 

-a first cousin (p. 442) and after referring to other cases of 

widows of getraja sapindas laid down the general rule that 

“ the widow of the gotraja sapinda of a nearer collateral line 

appears entitled to precedence over the male golraja ina 

more remote line” (p. 449). The Privy Council referred to 

the case in which the sister-in-law had been preferred even 

to first cousins and confirmed the general rule, as a matter of 

custom in the Bombay Presidency, in the appeal entitled 

Lallubhai Bapubhai v. Cassibai(3), In the case of Kesserbai 

y. Valab Raoji), Westropp C. J. remarked that “the rule 

laid down...(that the widows of gotraja sagindas stand 

-in the same places as their husbands, if living, would respect- 

ively have occupied) was intended to be subject to the right 

of any person whose place is so specially fixed on that roll as . 
(1) (1869) 6 Bom. H, 6. A. C. J. (8) (2880) L L. R. 5 Bom. 110, 125, 126, 


152156. (4) 879) I. L. R. 4 Bom, 188, 209, 
(2) (1876) .1, ti R. 2 Bom. 388. ae 


pe 
A. 0. J. 
4914 
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(amongst others)’ thatiof the ‘sisters ”, whose place he: had 
‘indicated as being next after the grand-mother, that is to say, 
‘before the grand-father (pp. 197 and 209). In the case of 


“Basanegtpa Vahalchand Harakchand v. Hemchand (1) West J. further 


; NAGAN- 
GAUDA 


‘emphasized the right of persons whose place was specially - 


_ fixed to’precede widows of gotraja sapindas by saying “the 


' Basancaupa Members ofthe “ compact series” of heirs specifically enumerat- 


: Donan- 
GAUDA 


ed take in the order in which they are enumerated...preferably 
to those lower in the list and to the widows of any relatives 


‘Hayward J, Whether near or remote, though where the group of specified 


i 


-heirs has been exhausted, the right of the widow is recognised 
‘to take her husband’s place in competition with the represent- 
ative of a remoter line” (p. 34). The compact series -of 
heirs has been referred to as the. series ending with the 
brother’s son in both the Mitakshara and Mayukha (Mitak. 


‘Chap. IE, s. -V, plac. 2, and- Mayukha Chap. IV; s VIII, 


‘plac. 18. Setlur’s Collection of Hindu Law Books of Inherit- 
‘ance).- The particular privileges reserved by these. two cases 


-did not, therefore, extend to members of the second collateral 
‘lines descended from the grand-father. In the case of Rachava 
-y. Kalingrpa ©) Telang J. did not refer to all the rules of 


succession quoted above from the Mitakshara. It was not 
necessary to do so as the case before him-related only to suc- 


‘cession among members of the second collateral line descending 


from the grafid-father. . He did not even quote verbatim the 
rules relating to succession among members-of the second. col- 
lateral lines descending from the grandfather or of the remoter 


“collatera: tines descending from remoter grandfathers. But he 


stated without-qualification that, “ The decision in Lallubhai 
Bapubhai v. Mankuvar bai (©) having been affirmed by the Privy 
Council, the eligibility for inheritance of female gotraja sapindas, 


- who have become such by marriage, is no longer open to dispute. 
- And it also must be taken to- be the result of that decision, 
- that where the contest lies between a female gotraja represent- 


ing-a -nearer line, and a male gotraja tepresenting a remoter 


. line of ‘gotraja sapindas, the former inherits by preference 
- over the latter” (pp. 718-719). Similar remarks apply to the 


cases of Kashibai v. Sitabai (3) decided by a Bench including 
the present Chief Justice and Khandacharya vw. Govindacha- 


rya (4) decided by the present Bench. It appears, therefore, 


‘ ee 





a) (1884) LL. B. 9 Bom. 31.. (3) (1931) 13 Bom, L. R, 552. 
(2) (1892) I. L. R. 16 Bom. 736. (4) (1913) 13 Bom, L. R, 1005, 


a 
í 
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acharya (i). the same principle is assumed, namely, that the A. 0. J. 
line after the brother’s son is taken to be the grand-father’s 4934 
line. In the arguments set out in Khandacharya v. Govindacha- -~ 
rýal2) the line is made to begin with the grand-father. Even Basaxcacpa 
in Rachava v. Kalingapa Mr. Justice Telang starts with the eae 
grand-father’s line, and that is what he has expressed in his a 
judginent. The cases in Kesserbai v. Valad Raoji (2), Nahal- Basaxcaups 
chand Harakchand v. Hemchand (3) and Russoobai v. Zoole- Donax- 
khabai (4), do not apply as the point and the heirship question "4704 
“there were altogether different and are mere oditer dicta so far. 
as the present question is concerned. The case in Trikam 
Purshottam v. Natha Daji (5) does not also apply as there the 
competition was not, as in the present case, between brother’s 
widow and paternal uncle’s son. Moreover the Bombay 
rulings have already introduced female heirs and the scope of 
this should not be widened but their rights should be restrict- 
ed within strict limits and should not be allowed to preponde: 
rate over thosé of males. . fy de 

The acceleration in the present case is of the whole pro- 
perty which Dodawa possessed and the mere right to officiate 
or appoint a deputy not being surrendered cannot makeita 
partial acceleration. The case of Behari Lal v. Madho Lal 
Ahir Gayawal(®) is the leading case and all that it says is that 
the widow should surrender all that she has in the property 
and should not reserve her widow’s estate or any interest in 
the property surrendered. Thus Pilu v. Babaji(7) does not 
apply. The brother’s widow has again. acquiesced for over $ 
twenty-five years and thus it should be considered that she has 
assented to the acceleration, Timawa was also a female 
reversioner and as such her.consent would not be very mate- 
rial: Vinayak v. Govind ©). 


K. H. Kelkar, for the respondent.—Timawa as being in the 
father’s line is the nearest reversioner and as such she should 
be preferred to the paternal cousin. The father’s line should 
be first exhausted after the compact series. The grand-mother 
is given a special place but after her the widows of the males 
in the compact series and the father’s line would be preferred 
~() (1911) 13 Bom. L. R. 1005. (6) (2891) I. L R. 19 Cal. 236. 


(2) (1879) I. L, R. 4 Bom, 188. (7) (1909) I, L. R. 34 Bom. 165, ° 
(3) (1884) I. L. R. 9 Bom, 81. ` 11 Bom, L. R, 1291. : 
(4) (1895) I. L. R. 19 Bom, 707. (8) (1900) I. L. R, 25 Bom, 129, 


(5) (1911)-L. L. R: 36 Bom, 120,., 135; 2 Bom. L. R. 820. 
13 Bom, L: R, 863. 
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A. ©. J. to males coming in the grand-father’s line: MNehalckand 
1914 Harakchand v. Hemchand; Rachava v. Kalingapa (2); 
‘~~ Lallubhai Bapubhai v. Mankuvarbai G), Kesserbai v. Valab 

Basancavpa Raoji (4); Vithaldas Manickdas v. Jeshubai (5); and Rakhma- 

ee bai v. Tukaram (6), There the step-mother and the son’s 
Og: widow came before the grand-father, even apart from the 

Basangaupa case of the sister who comes after the grand-mother. In 

` Dovas- the cases of Khandacharya v. Govindacharya O) and Kashibai 
GAUDA y, Sitabai (8), it was not necessary to decide whether the 

line begins with that of the grand-father and whether the 
father’s line was not to be preferred. : 

There is only a partial acceleration—the whole property 
is not given to the reversioner and thus according to Pilu v. 
Babaji() it is inoperative as an acceleration. Timawa again 
has not consented and therefore it cannot be said that there 
is acceleration in the case, asthe nearest heir Timawa has 
hot assented. The case of Behari Lal v. Madho Lal Ahir 
Gayawai'0) requires that the whole of the widow’s estate 
should be surrendered. 


Scott C. J.—In my opinion Timava, the widow of Kardepa 
Dodangauda’s brother, is a nearer heir of Dodangauda than 
his uncle’s sons, the defendants. 

I entirely agree with ‘the reasoning and conclusion of 
Hayward J. upon the point. The compact series of heirs 
ends with the brother’s son ( Mitakshara, Ch. II, sec. V, pl. 23 
‘Mayukha, sec. VIII, pl. 18). 

The grand-mother’s place is specially fixed and this alone 
gives her preference over unspecified Sapindas in the line of 
the father. 1 can find ‘no reason for treating the brother’s 
widow asa Sapinda to be postponed to all males capable of _ 
inheriting in the line of the grand-father,--On the contrary 
the position that brother’s wives gre~Sapindas in the line of 
the father for all purposes result$ clearly from the following 
passage in the Acharakanda of Vijnaneshvara which was 
discussed in Lallubhai Bapubhai v. Mankuvarbai (3), and very 
recently by the Judicial Committe ia Ramchandra Martand v, 


(1) 0884) I. L. R. 9 Bom. 31. ` (7) Q911) 13 Bom. L. R, 1005. 
(2) (1892) I. L. R. 16 Bom. 716. (8) (1911) 13 Bom, L. R., $52.. 
(3) (1876) I. L. R, 2 Bom, 388, (9) (2909) I. L, R. 34 Bom. 165, 
(4) 879) E. D. Re 4 Bom, 188, 11 Bom, L, R, 1291. 

(5)(1879) L L, R. 4 Bom, 219. (10) (2891) I, L, R, 19 Cal, 236, 


(6) (1886) L, L, R, 1 Bom, 47, (11) (1876) I. L. R, 2 Bom, 388, 


VOL. XVI.] THE BOMBAY LAW REPORTER. 717 


Vinayak Venkatesh (D :—“ In like manner “brothers” wives A. ©. J. 
also are (Sapinda relations to each other), because they 4944 
produce one body (the son), with those (severally) who tw 
have sprung up. from one body (i. e., because they pring forth Basancaupa 
sons by their union with the offspring of one person, and thus P oo 
their husband’s father is the common bond which connects J: 
them).” Mr. Justice Hayward has referred to Kesserbai V. BASANGAUDA 
Valab Raoji(?) and Nahalchand Harakchand v. Hemchand (3) DODAN- 
I will only add in support of his conclusion reference to paca 
Russoobai v. Zoolekhabai (4) and Tricam Purshotiam v. Natha Scott C. J. 
Daji(5). In the first of these cases the judgment was delivered a 
by Sir Charles Sargent, one ofthe Judges who decided Ram- 
chandrav. Krishnaji (6) referred to in Rachava v. Kalingapa(”). 
He said of a step-mother: “ It is a necessary inference from... 
Lallubhai Bapubhat v. Mankuvarbai that she is entitled to 
inherit as a gotraja sapinda. The latter case, as explained,b: 
the judgment in Rachava vy. Kalingapa, must be taken as 
deciding that the widows.-of gotraja sapindas in the case of 
collaterals are to be preferred to the male gotrajas in a 
more remote line, and a fortiori the widow ofa male gotraja 
in the ascending line...will have that preference over such 
collateral.” The uncle’s sons are indeed mentioned in pl. 4 of 
Ch. 11, sec. 5, of the Mitakshara but they cannot be regarded as 
specially mentioned in the succession so as to preclude the 
operation of the above rule. In Tricum Purshottam v. Natha 
Daji) Chandavarkar J. said: “If once it is conceded that a 
half-sister is a Gotraja Sapinda she stands nearer to the pro- 
positus in the line of heirs than a paternal uncle.” 

Decree accordingly. 








een os past cee ee ee ee ee 
Qa) Infra. (6) Unreported S, A. No. 624 of 





(2) (1879) I. L. R. 4 Bom. 188. 1888. : 
(3) (2884) L: L. R. 9 Bom. 31. (7) (1892) I. L. R, 16 Bom, 716, š 
(4) (1895) I. L. R. 19 Bom. 707. (8) (1911) 8 Bom, Ts, R. 862, 


* ($) (219112) 13 Bom, L. R, 863 ; 
I, L, R. 36 Bom, 120, 
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Before Mr, Justice Beaman and Mr, Justice Hayward, 


1914 VENKAJI NARAYAN KULKARNI 


eng 


v. 
August 19. GOPAL RAMCHANDRA DESHPANDE.* 


Mortgage—Equity of redemption—Transfer of equity—Passing of Rajinama 
by mortgagor for mortgaged lands—Kabulayat by ‘mortgagee to pay 
Government assessment for the lands. f 


The plaintiff mortgaged certain lands to the defendant in 1876, He 
passed in 1879 a rajinama relinquishing all his occupancy rights in the 
said lands in favour of the defendant, who; at the same time?-gave the 
complementary kabulayat agreeing to pay Government assessment in 
respect of the lands, The plaintiff having sued to redeem the 
mortgage :— f 
_ Held, dismissing the suit, that the rajinama and the kabulayat effec- 
tually extinguished the. plaintiff's equity of redemption, 


SUIT to redeem a mortgage. 

On the 23rd June 1876, the father of the plaintiffs ( Gopal 
and ‘another) mortgaged the lands in dispute to defendants 
Venkaji and others. The mortgagees were to enjoy profits in 
lieu of interest ; and the mortgagor was to pay Government 
assessment of the lands. l o, 

The parties arrived at a rajinama and a kabulayat on the 
3rd July 1879. By the former, the mortgagor made over 
“ the right of occupancy and all rights connected therewith ” 
in the lands in dispute to the mortgagees; by the latter the 
mortgagees gave an undertaking to pay all the arrears of 
Government assessment in respect of the lands, l . 

The plaintiffs sued on the 29th September 1909 to- redeem the 
mortgage under the provisions of the Dekkhan Agriculturist 
Relief Act. S 

The Subordinate Judge held that the transaction of 1879 ` 
effectually transferred the equity of redemption to the 
mortgagees;-and since that date they held the lands as 
owners and not as mortgagees. The suit was, therefore, 
dismissed. 

On appeal, the District Judge was of opinion that the 
rajinama and the fabulayat did not transfer the’ equity of 


se 


from the decision of L. C. Crump, Second Class Subordinate -J udge- at 
District Judge of Belgaum, in Athni, in Civil Suit No; 265 
Appeal No, 51 of 1922, reversingthe of 1909, 
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žig 


redemption. The decree was, therefore, reversed and-the A.C. J. 


appeal set down for hearing on merits. 
The defendants appealed to the High Court. 


Coyajee with G. K. Parekh, for the appellants, 
G. S. Rao, for the respondents. 


BEAMAN J.—The plaintiff in this suit mortgaged the land 
to the defendants in 1876, and in 1879 he passed a razinama 
relinquishing all his occupancy rights in the said land in favour 
of the defendants. The defendants at the same time gave the 
complementary kadulayat. The trial Judge held that this 
transaction amounted to a relinquishment of the equity of 
redemption by the mortgagor in favour of the mortgagees. 


The learned Judge of first appeal has held that it did not. In. 


his opinion the only effect of the razinama and kabulayat 
under the Act of 1865 was to confer upon the mortgagees the 
privilege, as the learned Judge calls it, of paying the Govern- 
ment assessment. We find it a little difficult to understand 
in what light this could have appeared to the learned Judge 


a privilege for which any person would be anxious to pay. 


good consideration. However that may be, on the facts 

uid by the learned Judge of first appeal, the case is clearly 
Zovered by authority. The judgment of this appeal Court in 
Dagadu v. Sakharam (1) following Vishnu Sakharam Phatak 
v. Kashinath Bapu Shankar(2)and Tarachand Pirchand v. 
Lakshman Bhawani(3) appears to us to have settled the law 
beyond controversy upon the only question we are asked to 
answer. Inour opinion the razinama and the kabulayát of 
the year 1879 effectually extinguish the plaintiffs equity of 
redemption. We must, therefore, now reverse the decree of 
the lower appellate Court and restore that of the Subordinate 
Judge with all costs upon the respondents throughout. - 

Decree reversed. 


` Nore.—- The following judgment was delivered by Scott 
C. J. and Batchelor J.in Dagon v. Sakharam (Appeal No. 12 
of 1912 from Order) on the 25th February 1914 :— 


Scott C. J.—In this case we have no doubt that the ` Razi- 
nama and the Kabulayat (assuming that we cannot look at 
the document Ex. 37 which was contemporaneous with them) 
operate to transfer the equity of redemption to the mortgagee 

Fa eS ee ee re 


(1} See-Note. ` (3) (1875) I. L. R, 1 Bom, 92. 
(2) (1886)-T. L, 2. Bom, 174, x 


1914 
mr 
YENKAJI 
v. 
Gora 
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A. C. J. in whose favour the Court had found that a sum of money. 
191 was payable by the mortgagor. The case is not distinguish- 
œ~ able from Tarachand Pirchand v. Lakshman Bhavani (1) and 
‘Venkat Vishnu Sakharam Phatak v. Kashinath Bapu Sharkar(2). The 

v. words are apt to declare the relinquishment of all the right . 
Gopar, of the mortgagor in favour of the mortgagee, and the trans- 

Scott C, J, action was such as was contemplated by the terms of the _ 

- ām old s. 74 of the Land Revenue- Code. We reverse the order 

_ Ofthe lower appellate Court and restore the decree of the 

original Court with costs throughout upon the plaintifts. 





APPEAL FROM ORIGINAL CIVIL, 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Davar, . 





i YESHWANT VISHN U NENE 
pA Ve . . 
August 14, 7 KESHAVRAO BHAIJI. x 


Ejectment—Landlord and tenant—Construction of lease—Nonejiayment of 
rent, effect of-—Fazendari tenure, incidents of, J 


A lease under which a plot of land was demised on Fazendari tenure. 
provided inter alia; “I shall live there till the Wadi remains in your 
possession. Ifthe Wadi ceases to be in your possession and if the land 
be-required, you are to pay me the value of the said house whatever 
the same may come to. Otherwise I shall pull down my house and | 
remove it.” ‘The landlord, whilst yet.in possession of the Wadi, sued to 

` eject the tenant from the. land :— 

Held, that the landlord had not, under the circumstances, the right 
to eject the tenant. as 


A mere non-payment of.rent by a tenant if the tenancy is not deter- 
mined does not give him a right to the property as against hia landlord, 
Observations of Farran J. in, Parmanandas Jivandas y. Ardeshir” 
Framji(3)as to the import ofthe term “fazendari ”. óccurring in a 
written document embodying the contract between parties, referred to. 
APPEAL from’ the. judgment of Beaman J. reported at 
p. 252 ante, where the facts of the case are set out. i 
Setalvad, with Desai, for the appellant. : 
‘Kanga, with Jardine (acting Advocate General), for-the 
respondent. o Í l 
*0.0.J. Appeal No. 9 of 1914, (3) (1886) I, L. R. 11 Bom, 174, 


Suit No.-74 of 1923. 37 (3) See Note, p; 723, 
(2) (875) I, L; R. 1 Bom, 91, 
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Scott. C. J.—This is an ejectment suit in which the plaintiff O. C. J. 
represents the landlord under two agreements of 1859 and 4914. 
1860 and the defendants represent the tenant under those =~ 
agreements. YESHWANT 

. The question is whether the plaintiff is entitled at any time Ve 
to determine the tenancy which has been subsisting since the RUEREVSAO: 
date of those agreements. 


: Now, the first of them, Ex. -A, is dated the 5th of March 
1859, and the tenant there agrees as follows :— 


“here is your Wadi by name Charni situate on the sea-shore. L 
have taken the land Fazindari (or on Fazindari or as Fazindar ) being 4 
portion of this Wadion the Southern side for building a Cadjan house. 
On this land I shall build a house at my cost within Rs.50. The ground 
rent is fixed at Rs.6 per annum which I will continue to pay from year to 
year. I willpay the assessment, and, if at any time you be in need of the 
ground appertaining to this house, I am to give the said ground to you and 


you are to pay me Rs. 50 being a valuation thereof agreeably to what is 
written above.’ : 


t 


At that time the intention was to build a Cadjan house of 
the value of only Rs. 5oand the tenant agreed to give up 
ground whenever it was required by the landlord. 

In the following year, an agreement, somewhat different in 
terms, was entered into, It recites that the tenant has taken 
on Fazendari land in the Wadi for the purpose of building a 
Cadjan house théreon. The agreement then continues :— 

' “I ghall build a house in the said Wadi at my own cost. The Fazendar; 
rent in respect thereof is fixed at Rs.9 per annum which I will continue 

o pay to you from year to year, I willpay the assessment, I shall build 

house on this land and live in-it peacefully. I shall live there till the 
Wadi remains in your possession. If the Wadi ceases to be in your possession 
and if the land be required, you are to pay me the value of the said house 


whatever the same may come to. - Otherwise I shall pull down my house 
and remove it.” 


_It is to be observed that the value of the house is not stated 
in that agreement, but the rent is raised fifty per cent, from 
Rs. 6 to 9 and the. condition as to surrender is worded quite 
differently. The tenant-is to live inthe Wadi so long as it 
remains in the possession of the landlord: He is to be -paid 
the valuation of the house when the Wadi ceases to be in 
the landlord’s possession and the land is required. 
Therefore his possession will not cease merely upon the wish 
of the landlord. For instance, if the landlord remains in 
possession and wishes him to vacate he would not have to 
vacate according to the condition in the second agreement. 

k 91 s 


722. 


0. 0.-J. = 
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Scott C. J. 
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‘Now, we think that the landlord whose possession is 
contemplated there must include both the landlord and his 
assigns and in the same way the tenant would include his 
assigns. Here we have a suit in which the landlord: sues to 
eject according to the terms of the agreement while he 
remains in possession of the Wadi and the land is not required: 
by any one else. It appears tous that under the terms of 
the agreement he has no right in such circumstances to eject 


. the tenant. That disposes of the suit and the decree of the 


lower Court dismissing the suit must be affirmed. 

It must not be supposed, however, that we accept the 
view of the lower Court with regard to the meaning of 
Fazendari when it occurs ina written document embodying 
the contract between the parties. On that point, we entirely 
agree with the remarks of Mr. Justice Farran in Parmanandas 
Jivandas v+ Ardeshir Framji, Suit No. 263 of 1883 (2). 

We also do not agree with the learned J udge in holding 
that the plaintiff’s suit is barred by limitation. In the letter 
of the 7th of July 1871, the tenants who were then Atmaram 
Bhikaji and Bhai Lakshmanji, predecessors-in-title of the present 
defendants, instructed their attorneys to say that they did not 
recognize Ramnath Dadaji, predecessor of the present plaintiff, - 
as the Fazendar of the premises and could not see what right 
he had.to interfere. Unless, therefore, Ramnath showed: them, 
that he was the Fazendar they would complete purchase 
without regard to the threats contained in his letter. Then 
on the 19th of July after having been informed of the title of 
Ramnath Dadaji, the attorneys of Atmaram Bhikaji and Bhai 
Lakshmanji stated that they were ready and willing to pay ` 
rent at the rate of Rs. 9 per annum if Ramnath removed the 
foundation of the wall which -he had laid in front of their 
clients’ house and allowed the use of the old-privy. 

There is, therefore, no denial of the title of Ramnath Dadaj | 
as the landlord of this ground and although there is no 
evidence that rent was paid between 1871 and 1go1, the mere 
non-payment of rent by a tenant, if the tenancy is not deter, 
mined, does not give him a right to the Property as against his 
londlord. Then it appears that in rgor the plaintiff sued the 


. defendants for rent according to the terms of the agreement of 


1860 and after evidence had been given by the plaintiff the 
defendants agreed to a decree for the amount-of rent prayed, on 
f (1) See Note, p, 723, 
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condition that the summons in the suit was amended by the O. C: J. 


insertion of the word “ Fazendari” as indicating the nature of 
the rent. We are of opinion that that word, even though 


1914 


oy 


agreed upon as indicating the nature of the rent, does not Yrsswayt 


decide the terms upon which the defendant held and still 
holds for his tenure must depend upon the terms of the agreé- 


ve: 
ESHAVRAO 


ment of 1860 taken together. Upon the terms of that agree- Sesti C. J, 


ment, we are of opinion, for the reasons already stated, that J 


in the circumstances which have been established in this case, 
the plaintiff has no right of ejectment. 
We, therefore, affirm the decree of the lower Court and 
dismiss the appeal with costs. 
Appeal dismissed. 
Attorneys for the appellant : Dixit and Parshotiamrai. 
Attorneys for the respondents: Juddah and Solomon. 


Note.—The following is the material portion of the 
judgment delivered by Farran J. in Parmanandas Jivandas 
v. Ardeshir Framji, on the znd December 1886. 


FARRAN J.—The plaintiff in this suit claims to eject the 
defendant from, and to recover possession of, a piece of land at 
Bhundarwara Hill in the Island of Bombay admeasuring 675 
square yards. He also claims damages from the defendant 
on account of his wrongful occupation of the land. 

The defendant asto about 575 square yards of the land 

‘ claimed by the plaintiff denies the right of the plaintiff to 
eject him therefrom and claims to hold the same from the 
plaintiff upon a Fazendari tenure which gives him the right 
to remain in possession of the land upon payment of a fixed 
annual rental of annas two per square yard so long as the 
«plaintiff's title to the Bhundarwara Hill continues. As to 
the residue of the 675 square yards the defendant: lays no 
claim thereto and says that he is not in actual occupation 
thereof. 

It is not denied that the plaintiff is the holder under 
Government of the Bhundarwara Hill of which the pieces 
of land, the subject-matter of this suit, form part. By 
indenture of lease bearing date the rst October A. D. 1794 
the East India Company demised the Bhundarwara Hill to 
one W. H. Blachford for ninty-nine years from the date-of the 
lease at an annual rental of Rs. 324-4-0 and a premium or fine 
of one phara of bhat at the expiration of every twenty-one 
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years of the turn. The lease also contained a covenant by 
the East India Company that they would, upon the expiration 
of the term, and upon the application of the heirs, executors, 
administrators of the lessee re-grant and renew the said lease 
on the same terms and conditions upon their paying to the 
lessor an additional fine or premium of Rs. 90 for such renewal 
and it was further provided that if the said leases should not 
be renewed the lessors would pay to the representatives of 
the lessee half the real value of the buildings and plantations 
which should then be on the land demised. The lease, 
therefore, unless renewed by the plaintiff, will expire upon 
the 1st of October 1893. 

The plaintiff is now the assignee of this lease. By various 
mesne assignments, which have not been put in evidence, it pass- 
ed to Canjee Chattoor, the grand-father of the plaintiff. Canjee 
Chattoor died in 1859 having devised his property, including 
the Bhundarwara Hill, to his sons Runchordas Canjee and 


Jiwandas Canjee. Jiwandas Canjee died intestate on the 2nd 


March 1859 leaving the plaintiff, then a minor, his only son. . 
Runchordas Canjee died without issue in the year 1859 leaving 
a will bearing date the 12th May 1859 by which, subject to 
certain bequests, he purpoted to devise and bequeath the 
whole of the property left by Canjee Chattoor to the plaintiff, ` 
This will, was proved on the goth June 1859, by Lakhmidas 
Damji, Bhanabhai Dwarkadas and Jivraj Champsi, three of 
the executors named in it. On the 4th May 1870 the execut-, 
ors made over the property comprised in the will of their 
testator to the plaintiff, he having then attained the age of 
eighteen years. The above is the nature of the tenure upon 
which the Bhundarwara Hill property is held by the plaintiff 
and of the plaintiff's title to it. 

I proceed to consider how the defendant became a tenant 
upon the property. The nature and incidents of that tenancy 
‘are the questions to be determined in this suit. D and M 
Pestonji were the assignees of the lease of the Hill in 1850. 
The earliest document connected with the defendant’s title is 
a certificate dated the 24th January 1850 by which D and 
M Péstonji certify “ that one Maneckbai had their permission 
to build her house upon their ground, part of Bhundarwara 
Hill—Collectors No. 19 of ground rent for which she pays 
to us ground rent.” No further description of the 
Jand is given in the certificate, In the first document in the 
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bundle Ex. G, which was produced by the defendant and.put O. C. J. 
in by the plaintiff, Manekbai was the sister of the defendant’s 4886 
father. —~ 
The next document in order of date is Ex. D- The plaintiff Parmas 
says that he received it from the executors of Runchordas NANDDAS 
Canjee in 1870, It bears date the 2oth March 1850. It pur- 
ports to be an indenture of lease between D and M Pestonji eas 
of the one part and Manekbai of the other part whereby the Farron J, 
~ Jessors demise to Manekbai all that piece or parcel of land on 
,Bhundarwara Hill more particularly described in the plan 
annexed whereon it is coloured red and which contains 189 
square yards or thereabouts to have and to hold ‘the same 
unto Manekbai, her executors, etc., from the ist January 
1850 as a monthly tenant yielding and paying therefor on- 
the first day of every month the rent or sum of Rs. 1-15-6 and 
whereby Manekbai covenants with the lessors to pay the said 
monthly rent and that she will, at any time within one month, 
next after any notice in writing given to her, quit and deliver 
up the demised premises to the lessors, and that she will not ` 
—. assign or part with her interest in the said demised premises 
or in any part thereof without the consent in writing of the 
lessors first had: And itis provided that in case of the rent 
being in arrears for ten days after demand, or if the lessee 
attempt to assign or shall not deliver up possession to the 
lessors after notice, the lessors may re-enter and that the 
lessee shall be liable to pay Rs. 5 per diem for every day she 
shall remain on the premises after the expiration of the notice 
to quit. : 
This document purports to be signed and sealed by Manek- 
bai. No corresponding document executed by the lessors is 
produced by the defendant and he says that he never saw or 
heard of such a document. 
There is no ground for doubting the genuineness of Ex, B. 
It is more than thirty years old and came from the proper 
custody. From the first rent receipt produced by the defendant 
it appears that Manekbai paid Rs. 23-10 as a year’s ground 
rent for 189 square yards at Bhundarwara to the trustees of D 
and M Pestonji for the year ending 31st December 1850: see 
Ex. Gz. In that year at all events Ex. B may be presumed 
to have been acted on and to have contained the terms upon 
which Manekbai held the 189 square yards of land demised 
by it. i 
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O. 0. J. . In the next year 1851 Canjee Chattoor became the assignee 
1886 of the lease of Bhundarwara Hill. He adopted the printed 
—~ form of lease used by his predecessors-in-title changing only 

Parwa- the names of the lessors to his own and the plaintiff produces a 

NANDDAS document in such printed form bearing date the 8th December 

festa 1851 containing terms the same as those in Ex. B. By it 
— _ Canjee Chattoor purports to lease to Manekbai 208 ‘square 

Farran J. yards of landat Bhundarwara Hill as a monthly tenant at 

the rental of Rs. 2-2-8 per month from the 1st January 1851. 
This also purports to be executed by Manekbai: see Ex. C.. 
Under this lease Manekbai paid rent for 1851, for the defend- 
ant produces a receipt in her favour signed by Canjee 
Chattoor fora year’s ground rent from ist January 1851 to 
31st December of that year of a spot at Bhundarwara Hill 
containing 208 square yards: see Ex. G3. No receipt is pro- 
duced for the rent payable for this year under Ex, B. 

“The defendant produces. a receipt signed by Canjee | 
Chattoor in favour of Manekbai for the rent of 344 square \, 
yards of vacant ground situated at Bhundarwara Hill No. 28 
for one year from rst January to 31st December 1852, Rs. 43:—— 

_ Deduct as allowed Rs. 9=Rupees 34. See Ex. G4. No. 28 is 
the nnmber borne by the lease Ex. C. . 7 

The aggregate of the land leased by Ex. B and Ex. C is 397 
square yards (189 + 208) and does not correspond with the 
amount of land mentioned in this receipt Ex. G4. The rental 
renewed by Ex. B amounts to Rs. 23-10 per annum and that 
by Ex. C to Rs. 26=Total Rs, 49-10. 

The receipt produced by the defendant for 1853 is for yearly 
rent of the vacant ground situated at Bhundarwara occupied 
by Manekbai from 1st January to 31st December 185 3 Measur- 
ing 344 square yards, rent Rs. 43: see Ex. Gs, 

The receipt produced by the defendant for 1854 is for the 

‘annual rent of the vacant ground situated at Bhundarwara 
occupied by you from rst January to goth January 1854, 
Rs. 19-8. From rst July to 31st December measuring 247 square 
yards Rs, 15-7=Total Rs. 34-15. Ex. G6. 

The next receipt is important. I transcribe it, 

“ To amount of Fazendari rent of 247 square yards of ground 
situated at Bhundarwara Hill, Mazagaon, for one year from rst 
January to 31st December 1855, Rs, 30-14, Bombay rst January 
1856. E. E. and contents received. (Signed Canjee Chattoor)’” 
G7. The only oral evidence adduced down to the period of term 
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is‘that of the defendant who says that he first knew the land in 
1855; that there was then a masonry building upon it which 
was at that time about five years old. This, I consider, must 
have been on the land referred to in the receipt Ex. G7. 

From the foregoing J am asked by the plaintiff to draw 
the conclusions :— 

(1) That the 247 square yards of land referred to in the 
receipt Ex. G7 are the same land as the land leased by Ex. B 

and Ex. C together or form part of the same land which 
amounted to 397 square yards. 

(2)-That the land referred to in the receipt Ex. G7 continued 
to be held upon the terms of Ex. B and Ex. C at the date of 
Ex. G7 and after that date. 

There is no description of the land leased by Ex. B oi ier than 
that contained in the plan annexed to it which shows that 
it lay to the West of Lawrence De Lima Street. There is no 
description of the land demised by Ex. C other than that it 
was in Bhundarwara Hill but as Manekbai built a house before 

_1855 on the land comprised in receipt Ex, G7 and as it lies to 
the West of Lawrence De Lima Street and as it is not alleged 
-that she held any land at Bhundawara Hill other than the 
lands in respect of which the defendant produces the rent- 
receipts and as the number in G7 corresponds with the number 
in Ex. C and as no suggestion has been made to the contrary 
I consider that I am justified in assuming that the 247 square 
yards of land referred to in Ex. G7 formed portion of the 397 
square yards leased by Ex. B and Ex. C taken together. 

There is of course a strong presumption that land once 
shown to be held under a written instrument of 
lease continues to be held under it as long as it is 
occupied by the same tenant and unless the contrary is shown 
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by evidence of a cogent naturea jury would be directed to - 


draw an affirmative inference to that effect, 

The following circumstances may be urged in this case as 
rebutting that presumption :— 

(a) That the land held by Manekbai in 1855 was less by 150 
square yards than the land leased to her by Ex. B and Ex. C. 

(4) The genera! improbability of any prudent person building 
upon land held under the stringent conditions contained in the 
leases Ex, B and Ex. C and on the precarious tenure created 
by these leases. 

(c) That in 1855 the form of the rent bill sent to Manekbai 
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Lo 
O; O. J. was altered by the introduction of the word ‘ Fazendari’’ 
138g | before the word “ rent.” 
—_~ The reduction in the quantity of land held by Manekbai is 
Parnma- nota matter of weight. The land was held upon a monthly 
NANDDAS tenure. Part of the extra quantity taken up in 1851 was pro- 
PEE bably necessary for her when engaged in building her house 
2 which she would naturally give up when her house was com- 
F arran J. pleted, She apparently gave it up at the end of the year 1851. 
That of itself would not alter the tenure of the residue or 
raise any presumption tending in that direction. a 
_ The apparent imprudence of Manekbai building upor.-land 
held upon such a frail tenure is not of great importance inas- 
much as the building certificate of x850 and her having built 
or commenced to build in that year shew that she must 
have considered the terms of Ex. B such as to justify her in | 
laying out her money upon the land held under it. Land was 
less valuable then than it is now and she probably relied upon 
the honour of D and:M Pestonji and of Canjee Chattoor for- 
getting that their successors-in-title might not possess or inherit 
the same’ feelings. oma 
There remains the introduction of the word “ Fazendari ” 
into the rent bills. 
The circumstances existing at the time this was done do 
not favour the contention that the tenure was then altered. 
The rent was continued at the same rate, As. 2 per square 
yard per annum. It is unlikely the lessor would haye 
abandoned the advantages he possessed under the leases B 
and C without obtaining some corresponding advantage in the 
shape of an increased rental. Manekbai’s house had been 
then long completed. There was no change in ownership, 
why then achange of tenure? The time when Manekbai 
commenced to build would presumably be the time when she 
would have taken steps to strengthen her tenure and not 
when her house had been completed and she had no means 
of compelling her landlord to accede to her wishes. 
At this time Canjes Chattoor ‘was granting leases in the 
same form as Ex. B and apparently for building purposes. 
See Exts. H and I put in as specimens, One of these isa 
monthly and the other is a yearly tenancy. He has not 
shown to have leased any land upon a more permanent tenure. 
If such a very important change was effected in 1855 in 
Manekbai’s tenure it must have been of design on Manekbai’s 
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part, and at her request. Would she not have obtained some 
writing evidencing the change, and not rested content with a 
mere change of wording in her rent bills ? 

The whole theory of a change of tenure rests therefore upon 
the introduction of the word ‘ Fazendari’ into the rent bills, 
and this leads to aconsideration of what is the generally 
accepted meaning of that word. No evidence has been given 
upon this point. My experience is that it is used with 
reference to tenants holding under a private landholder to 
` indicate sometimes an indefeasible right to hold in perpetuity 
on payment of a small quit or ground rent and sometimes any 
kind of tenure agreed upon between the parties. ; 

Perry C.J. in Doed. Dorabji v. Bishop of Bombay) 
thus says that the true meaning of ‘ Fazendari land’ is land 


729 
0. G J. 


1886 
“yw 


Pirwa- 
NANDDAS 
te 


ARDESHIR 


Farrand, 
ies 


not belonging to Government. ‘ A Fazendar occupying and | 


tilling land himself, and paying a fixed rent to Government; 
or one making contracts with tenants to occupy the Fazendary 
land on terms to be agreed between them; or one merely 
receiving a certain fixed sum by virtue of ancient usage, are 
“all Fazendats in the eye of Government, and in the’ popular 
language of the Bazar. But in these three persons we perceive 
three different characters, with wholly different legal relations 
attachable to them, and for the most part equivalent to our 
English notions of a tenant in fee simple holding of a superior 
lord by rent service, a landlord demising at raĉk rent, anda 
party seized of an ancient rent issuing out of the land. But 
as this ambiguity is contained in the word ‘ Fazendar’ 
we must be cautious how we apply general propositions to 
the term.” Yardley J. at page 508 of the report attaches 
similar meanings to the term ‘ Fazendar’ in Fazendari tenure. 
The word being thus ambiguous it would be dangerous to as 
sign to its introduction into a rent bill an indication that the 
parties thereby intended that a monthly tenancy should be con- 
verted into a perpetual one. In this case the framers of the rent- 
bills produced by the defendant have varied the language in 
describing the rent paid by the holder of the land in question 
from time to time. The description is generally inaccurate. 
In my judgment the introduction of the word ‘ Fazendari’ 
into the rent bills may indicate a change in the person of the 
English writer who drew them out for Canjee Chattoor ora 
desire on the part of that gentleman to have the title of 


(1) (1848) Perry O, O. 498, 506. 
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Fazendar attached to his name just- as much asa change in 
the tenure under which the land was held. The title of 
Fazendar as it was used to describe the plaintiff in the case 
of Doed. Dorabjee v. Bishop of Bombay G) was quite inap 
plicable to Canjee Chattoor who held under the leases from 
Government of which he was assignee. 5 


For these reasonsI am unable to hold that there is any 


proof that Manekbai’s tenure of the land she held was of a 
permanent character such as is described as a Fazendari 
tenure in the more limited sense. : a 





Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Dåvar, 
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V. 


THE CREDIT BANK or INDIA, Lrp.* 


Company—Liquidation—Minor share-holder— Receipt of dividends even after 


` attaining majority—Liability as contributory. 


The appellant purchased fifty shares of the respondent Banking Com» 
pany in 1910. He was then-a minor; but he attained majority in August, 
~ 3912, From the date of his purchase to November 1913, when the affairs 
of the Company were wound up by the Court, he had regularly received 
dividends on his shares, In the liquidation proceedings he contended 
that he was got liable to be included in the list of contributories of the 
Company, for he was, atthe date of the purchase of the shares, a 
winor i— 
Held, negativing the contention, that inasmuch as he had intention. 
ally permitted, the Company to believe him to be a share-holder and in. 
-that belief to pay him dividends on his shares since he attained majority, 
he was estopped by his conduct while a person sui juris from denying 
` as between himself and the Company’s representative that he was a 
` ghare-holder. : ; a, + 
A registered holder of shares in a statutory Company is 2 person 
with a vested interest in property which may be burdened with an’ 
obligation to pay callsin the future. Tho registered member cannot 
. keep the interest and prevent the Company from having it and dealing 
with it as their own without being bound to bear the burthen 


l _ attached to it. 

THE appellant was born on the 17th July 1894. In January 
rg10, he purchased fifty shares of the Credit Bank of India 
Limited, and paid Rs. 10 per share. The shares were of the 
nominal value of Rs. 50 each; Rs. 40 on each of them were 





(1) (1848) Perry O. C, 498, 596, * 0, C. J» Appeal No, 8 of 1994, ` 
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not called up. The appellant attained majority in August O: ©. J. 

1912. 1914 
From the date of his purchase down to November 1913, “~~ 


when the affairs of the Company were compulsorily wound FAZULBHOY 
up by the Court, he regularly received dividends on his shares. v 


In the liquidation proceedings the name of the appellant tie 
was included among the contributories of the Company. == 


The appellant applied to have his name exempted from the 
~ list of -contributories on the ground that he being a minor at 
the date of the purchase of shares was not liable to contribute. 
‘The learned Judge disallowed the application on the follow? 

ing grounds :— i 


MacLEoD J.—This is an application by a share-holder to be 
struck off the list of contributories on the ground that he was 
an infant at the time he applied forthe shares and thats 
therefore, his contract with the Company was void. The appli- 
cant may be considered to be in the same position as a share- 
holder whose name has been put upon the register either 
without his consent or without any application on his, part. 
Assoon as he becomes aware of the fact he may refuse to accept 
the ownership of the shares within a reasonable time but if he 
allows his name to remain on the register without doing any 
thing he must be taken to have acquiesced, In Ebbetts’ case) 
a minor made a similar application, and Giffard Is. J. remarked ; 
“ Į do not rely on the transfer which he executed, but on. the 
ground that’ he acquiesced for a lengthened period in being on 
the register.” hio o ne M 

Again in Re Veoland Consols Limited \*) the applicant 
was put upon the register when a minor without any applica- 
tion on his part. On an application to remove his name from 
the list of contributories on the winding up Stirling J. said i 
u“ Being on the register of the Company for the shares he is 
prima facie entitled to them, Shares are property which may 
turn out to be valuable, and may on the other hand turn out 
to carry with them only a very serious liability. The law assumes 
that where property is assigned to a person the assignee 
accepts it, but: he may refuse to accept - it if he does so within 
a reasonable time,” The present applicant knew he was on 
the register for the-shares. From his coming of age in July j 
or August 1912 till the winding-up order was made in Novem- 


AEA Gh. App. 302, (2) (1888) 58 L, T, 922, 
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O., C. J. ber 1913 he must be taken to have known that his name was 
1914 08 the register and since he chose to allow his name to remain 
~~ there without doing anything it cannot now be removed. 


FazULbHOY There was an appeal. 
v 


OrgDIT Kanga, for the appellant. 
Banx The Official Liquidator in person. 


ScoTT C. J .—The appellant appeals from an order of the j 


Chamber Judge including him in the list of contributories in | -~ 


the Credit Bank of India, a limited Company now being 
wound up by the Court. The appellant applied for fifty 
shares in this company which were allotted to him on the 8th 
of January 1910 on payment of Rs. ro per share the nominal 
value being Rs. 50. If hə has been rightly included among 
the contributories he will þe liable for Rs. 40 per share. He 
contests his liability on the ground that he was a minor at the 
date of the allotment. It is not disputed that he attained 
majority in August 1912. He has received dividends at the 
rate of six per cent. per annum on the sums paid upon his 
shares twice in each of the years 1911, 1912, and 1913 and he 
has raised no objection to his name being included in the 
register of members until January 1914. Under these cir- 
cumstances it cannot be doubted that he has intentionally 
permitted the Company to believe him to be a shareholder and 
in that belief to pay him dividends on his shares since he ` 
attained majority. He is therefore estopped now by his con- 
duct while a person su juris from denying as between himself 
and the Company’s representative that he is a share-holder., 

This is sufficient to dispose of the appeal ; but we will ex- 
press our.opinion upon the point made in the excellent argu- 
ment of Mr. Kanga. His contention was that the matter must 
be decided according to the law contained in the Contract Act 
under which a minor is not competent to contract and there: 
fore it cannot be said that he has agreed with the Company 
to become a member which is one of the conditions of member- 
ship under the Companies Act of 1882,s. 45. This argument 
would be more convincing if the words used in s, 45 were ‘has. 
contracted with the Company,’ for under the Contract Act it 
is not every agreement that is a contract. Moreover, it appears 
from the Statutory Article 45 in Table A of the -Companies 
Act that a minor may be a member of a Company under that 
Act. . 
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It has been settled law in England for many years thata 0. ©. J. 
registered holder of shares in a Statutory Company is a person 4974 
with a vested interest in property which may be burdened 
with an obligation to pay calls in the future. The registered FAZULBHOY 
member “ cannot keep the interest and prevent the Company o Us 
from having it and dealing with it as their own without being fase 
bound to baar the burthen attached to it”: London & North  — 
Western Railway Company v. M’ Michael (). Sook Cod, 

This view of the position of a share-holder pleading 
\minority when registered was taken by Stirling J.in Re 
Veoland Consols Limited (2) and the learned Chamber Judge 
has, we think, rightly adopted it in the present case. The 
same principle underlies s. 248 of the Contract Act. Qui sentit 
commodum sentire debet et onus. i 
. Appeal dismissed. 

Attorneys for the appellant: Jehangir, Sirvai, Minocheher, 
and Hiralal. 

Attorneys for the respondents : Payne & Co. 





Before Sir Basil Scott, Kis, Chief Justice, and Mr. Justice Davar: 
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v., 
THE CREDIT BANK OF INDIA, LTD. * August 28, 


Company—-Liquidation— Security deposit by an employee of a Bank—Pay- 
ment of interest on. the deposii—Employee ranks as ordinary creditor in 
liquidation proceedings. 


The claimant, a Branch Manager of a Banking Company, paid the 
sum of Rs, 4500 togthe Bank as securily for the faithful discharge of 
his duties. ‘The amount was entered in the Security Deposit Account 
of the Company and bore interest at. six per cent, At the liquidation 
of the-affairs of the Company, the claimant urged that he was entitled 
to recover the amount in full in preference to the creditors of the Bank 
as he had paid it to the Bank as an employee and not as a creditor :— 

Held, that the claimant ranked merely as an ordinary creditor of the 
Company, for he agreed that the Bank should receive and hold the 
money paying interest at six per cent, for its use, the money being 
repayable if not forfeited for losses occasioned through the claimant's 
default upon his ceasing to be the Bank’s-agent. i 

In the case of a going Bank, the Bank is entitled to breata security 
deposit as earmarked fora particular purpose and refuse to deal with 


; a_l anEaar ener Coa te 
(a) (4851) 20 L, J. Ex, 238, *0. 0. J. Appeal No. 20 of 1914, 
(2) (1888) $8.Ly 1,922, - : 
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it for any other purpose. But in a liquidation of an insolvent Bank, 


the question is whether the security fund cau be identified and followed. 


by the giver, if the occasion for realising the security has not arisen, 
If the money has, with the consent of the giver of the security, been 
received by the Bank and mixed with its fundsin consideration of an 

, agreement to pay interest on it, the Bankis only adebtor and nota 
trustee. 


THE appellant was employed as the agent of the Ahmeda- 


_ bad branch of the Credit Bank of India. At the time of his 


employment the Bank called upon him to “‘ give security of ~ 


Rs. 5,000 cash to be deposited with the Bank.” The appel- 
lant paid the amount of Rs. 4,500, which the Manager of the 


_ Bank at first placed in Fixed Deposit Account. Subsequently, 


the amount was transferred to the Security Deposit Account 


‘and bore interest at the rate of six per cent. per annum. A 


receipt for the amount was made out in this form :— 


n Received from G. K. Malvankar, Rs, four thousand five hundred only 
as a security deposit subject to the service regulations of this Bank, bearing 
interest at the rate of six per cent. per annum,” 

The interest on the amount was paid tothe appellant from 
time to time up to 30th of June r913. In the six-monthly 
balance-sheet of the Bank the sum was included in the item 
of Current Savings Bank and other deposits. It was not kept 
separate or invested in any particular securities but was mixed 


with the other moneys of the Bank. 


The Company was wound up under the orders of the Court. 
In the liquidation proceedings, the claimant put forward his claim 
to Rs. 4,500 in priority to the creditors of the Bank on the 
ground that the Bank held the moneys in the nature of a trust, 

The claim was heard by Macleod J., who declined to give 
priority to. the claim on the following grounds :— 


MACLEOD J.—This is a summons taken out by one G. K. 
Malvanker, the agent of the Ahmedabad Branch of the above 
Bank, against the Liquidator calling upon him to show cause 
why he should not be directed to hand over the amount of the 
security deposit placed by the said G. K. Malvankar and lying 
with the Credit Bank of India in liquidation. 

On the and July 1910, Jaffer Jusab, the Manager of the Bank, 
wrote to Malvankar informing him that he had been appointed 


Branch Manager at Ahmedabad on a salary of Rs. 75 a month. 


subject to the approval of the Head Office and that he would 
have to give as security Rs. ṣogo to be deposited with the 


r 
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Bank and also a further security from the Bank of Bombay for 0. 0 J. 
Rs. 10,000 and if the Head Office Manager thought it neces- 4944 
sary a fidelity guarantee policy for Rs. 15,000. —_~ 
_Malvankar thereupon deposited Rs. 4,500 with the Bank Matvayxar 
and acted as Branch Manager until the winding-up order was,” 
CREDIŤ 
‘made. Bank 
According to his affidavit after he had sent Rs. 4,500 to 
Bombay, the Manager wanted to place the amount in fixed 
deposit. Whereupon Malvankar came to Bombay to protest. 
“\He was eventually given a receipt as follows on roth July 
1912 :— 

u Received from G. K, Malvankar. Rs. 4,500 only as 2 socurity deposit F 
subject to the service regulations of this Bank, bearing interest at, the rate xa 
of 6 per cent per. annum,” 

` He now contends that he is entitled to be paid the said sum 

in full in preference to the creditors of the Bank as he paid 
the said sums to the Bank as his employee and did not pay it 
to the Bank as a customer. 

His story is not quite accurate in detail. From the affidavit 
of the Liquidator it appears that as a matter of fact Malvankar 
paid to the Bank Rs. 2,000 on the 8th July 1910, 2,000 on the 
gth July 1910, and 500 on the 17th December 1910. The said 
sums were entered in the Fixed Deposit Ledger to the credit 
of Malvankar as fixed deposits for twelve months at 6 per cent. 

, jnterest. Subsequently the whole amount of Rs, 4,500 was 
~ transferred to the Security Deposit Account and a receipt 
given as above: on the roth July 1912. Interest was paid from 
time to time to Malvankar up to the 30th June 1913. In the 
half yearly palance-sheet the said sum was included in the item 
of Current Savings Bank and other deposits. The said sum was 
not kept separate or invested in any particular securities 
put was- mixed- with the other monies of the Bank. Mr. 
Jinnah argued that the Rs. 4,500 was paid to the Bank to be 
held by them upon trust, that his client was entitled to 
follow the trust fund in the hands of the Bank, and that, if the 
Bank had mixed the. trust-money with its own monies, 
whatever monies were found with the Bank atthe date of 
liquidation up to Rs. 4,500 must be considered as trust-money. 

That argument, | think, is perfectly sound. If Malvankar 
had given Rs. 4,500 to the Bank to be held by the Bank during 
the period of his employment as security for his honesty and 
fidelity. the Bank would have been bound to keep that sym 


Macleod J. 
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0. ©. J. separate and if they mixed it with their own monies he would 
1914 Pe entitled to recover it out of the cash balance of the Bank 
~ atthe termination of his employment. But unfortunately 

Marvankar for him this was not the arrangement he made with the Bank. 
_ v He agreed in effect that the Bank should treat his Rs. 4,500 in 
oaks the same way as money deposited by a customer. He was to 
24N receive interest on it at six per cent. as long as he remained in 

Mactecd J. the employment of the Bank. Ifthat ceased he would be 
entitled to recover the principal with interest to date, provided 
that the Bank had no claim against him in respect of defalca- 
tion or otherwise. The Bank was entitled to invest the 
money in any way they pleased as no stipulation was made 
regarding the method of investment, Supposing for instance 
it had been agreed that the money should be invested in Port 
Trust Bonds and at the date of liquidation the Bank had Port 
Trust Bonds for that amount, Malvankar would be able to 
claim those as belonging to him, but as the case stands J can 
see no difference between him and an ordinary depositor 
except that the deposit was not for a fixed period but for the 
time he remained in the employment of the Bank. I discharge 
the summons but under the circumstances without costs. 
The Liquidator can have his costs out of the estate. 


The claimant appealed. 
Setalvad, for the appellant. 
Kanga, forthe respondent. 


Scorr C. J.—The appellant’s claim is that he should be 
paid in full by the Liquidator of the Bombay Credit Bank the 
amount deposited by him in 1910 as security for the faithful 
discharge of his duties as the agent of the Bank’s branch at 
Ahmedabad. 

The money was originally placed by the Bank Manager to 
an ordinary Fixed Deposit Account bearing interest at six per 
cent, but upon objection being made by the appellant it was 
transferred in 191r tothe Security Deposit Account bearing 
interest at the same rate as before. There was a separate 
ledger kept by the Bank for such accounts, and after 1911 a 
counterfoil receipt-book specially made out for Security 
Deposit Accounts was prepared and from it a receipt was given 
to the appellant for his money held at interest. 

The Liquidator contends and the learned Chamber Judge 
has held that the appellant can only rank asan ordinary 
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creditor in the liquidation. The appellant contends that the O. ©. J. 
money is earmarked and must be treated as trust property in 4944 
the Liquidator’s hands. That in the case of a going Bank the -~ 
Bank is entitled to treat a security deposit as earmarked for MALYANKAR 
a particular purpose and refuse to deal with it for any other v. 
purpose cannot be disputed, but in a liquidation of an insolvent 
Bank the question is whether the security fund can be identi- —-. 
fied and followed by the giver, if the occasion for realizing the Scott C. J 
security has not arisen. If the money has, with the consent 
` of the giver of the security, been received by the Bank and 
mixed with its funds in consideration of an agreement to pay 
interest on it, the Bank is only a debtor and not a trustee. 

‘We have no doubt that this is the position in the present 
case. The appellant agreed that the Bank should receive and 
hold the money paying interest at 6 per cent. for its use, the 
money being repayable, if not forfeited for losses ‘occasioned 
through the appellant’s default, upon his ceasing to be the 
Bank’s agent. So thoroughly did the parties realise that thee 
Bank and the appellant were debtor and creditor-that the 
appellant at the desire of the Bank’s Manager used in render- 
ing his accounts of his management to’ debit the Bank 
with the interest on his deposit. This has been admitted by 
the appellant himself. . 

The appellant, therefore, can only rank as an ordinaty 
oreditor. We affirm the order of the learned Judge which was 
without costs and dismiss this appeal also without costs as ‘it 
is a test case governing several others in- this liquidation. 


Appeal dismissed. - 
Attorneys for the appellant Hiralal & Co. co 
Attorneys for the respondent : Payne & Co. 
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APPELLATE CIVIL. 





Before Mr, Justice Beaman and Mr, Justice Haywards 


ici tc BHAGWAT BHASKAR KORANNE ` 


August 20. v 


‘NIVRITTI SAKHARAM BHADULE. * 


= Hindu law—Debts—Witiow’s duty to pay hustand’s debts—Payment of debts 
pomiaiated by husband not obligatory on the widow, : 


Under’ Hindu iw, a widow is under a pious obligation io pay her 
deceased husband’s debts even though they may be time-barred ; kut 
this obligation does not extend to debts which have been repudiated by 
her husband before his death, 


_ BHAGWAT sued to recover possession of certain land. 
The land in dispute belonged originally to one Appa. He 
sold it for Rs. 600 on the 18th March 1869 to Ramchandra, who 
-contemporaneously agreed by a Kararpatra that if Appa paid 
back Rs. 600 in annual instalments of Rs. 100 each, he would 
re-convey the land to Appa at the end of the sixth year. No 
payment was ever made. 
- In 1883, Appa’s heirs sued Dattatraya (son of Ramchandra, 
who died in the meanwhile) to redeem the land on the ground 
that the Kararpatra was a mortgage-deed. Dattatraya con. 
tested the suit on the ground that the Kararpatra was not a 
mortgage and was never acted upon. The suit was dismissed 
on the 9th June 1884. 

Appa’s interest in the land was then purchased by Balkrishna 
(defendant No. 5) He again sued in 1894 to redeem the 
mortgage from Jankibai (widow of Ramchandra and mother 
of Dattatraya who died in the meanwhile). Jankibai con- 
tested the claim. The stit eventually failed on the 23rd June 
1894 on the ground that it was barred as res judicata. i 

On the gth July 1894, Jankibai and Balkrishna came to an 
amicable settlement of their dispute whereby Jankibai was 
paid Rs. 650 and Balkrishna was put into possession of the 
land. A consent decree was passed in terms of the agreement 
on the 13th August 1894. 

Jankibai died on the 30th December 1906. 


-k Becond Appeal No, 504 of 1913, of 1910, confirming the deorea 
from the decision of G.K. Kanekar, passed by L. K. Nulkar, Second 
First Class Subordinate Judge A. Class Subordinate Judge at Pandha- 
P. at Sholapur, in Appeal No. 78 rpur, in Civil Suit No, 158 of 1907. 
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The plaintiff, who was a reversioner of Dattatraya, filed the 
present suit on the 1st July 1907, to recover possession of the 
land, alleging inter alia that Jankibai had no right to dis- 
pose of the property beyond-her life-time. 

The plaintiff was unsuccessful: in. both* the lower_ Courts, 
His claim was negatived for the following reasons :— 


A woman’s estate is not a life estate because she can give an ‘absolute and 
complete title under.certain circumstances, The’ nature of her estate must 
be described by the -restrictions which are- placed upon it and not by the 
forms of duration, She is not a trustee: for reversioners, She is account- 
able to no one and fully represents- the estate and:no one has-any vested 
right in the succession as longas sheisalive. The limitations upon her 
estate are the very substance of its nature and are not merely-imposed upon 
her forthe benefit of the roversioners. They oxist as fully if there are 
absolutely no heirs to take after her, as if there were, A -widow stands in 
a different position from that of a:manager, The latter can_act only with 
the.express or implied consent-of the: body; of members of a-joint Hindu 
family. In the widow’s case, the co-parceners are reduced to ‘herself. ‘She 
can, therefore, do what the body of co-parceners can-do subject always to 
the condition that she acts fairly-to the expectant heirs, 

Applying’ these. principles.to the facts of the case, I am not prepared-to 
hold that plaintiff has any-reason as reversioner to question the conduct-of 
the said Jankibaiin transferring the suit lands to defendant No, 5 in 
pursuance of terms of Kararpatra, Ex. 87, which was passed by her husband 
and adopted by her son Dattatraya asis apparent from Ex, 28, The -said 
Jankibai, in performing the terms of that Kararpatra, and in coming to an 
amicable settlement in that matter, has-done that which her,husband or her 
gon or a mangger of a joint Hindu family would. yhave: done under similar 
‘circumstances, Kararpatra, Ex. 87, to which her action is referable is not her 

document, She has not herself incurred any obligation therein.-She filled. the 
ownership of the estate and could deal with it for all purposes consistent with 
* her duty of husbanding its substance honestly for-her successors, It was not 
avy breach of duty on J ankibai’s part to fulfil the'obligations of her husband 
and son under that Kararpatra. The estate of the last male holder passed 
to her as an aggregate property and obligations together and she was fully 
justified in fulfilling the obligations of her husband and son under that 
Kararpatra. It is argued that the claim of defendant No.5 under ‘that 
Kararpatra was time-barred when he presented his application ta the 
Conciliator of Pandharpur in the matter. I feel grave doubts as to the bar 
of limitation argued upon, Assuming that the claim was time-barred, the 
question remains whether decree, Ex, 31, is liable to be set aside on that 
ground. Ianswer that question in the negative. The obligation which 
rested upon the said Jankibai under Kararpatra, Ex. 87, could not be 
obliterated by the circumstance that the law of limitation barred that claim 
( Chimnaji v. Dinkar, I, L, R. 11 Bom, 320; Bhauv, Gopal, I, L, R11 
Bom. 335; Kondappa v. Subba, I. L. R. 13 Mad, ad and Udgi Chunder v, 


Ashutosh, I. L. RẸ. 21 Cal. 190 ). 
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The true test is whether Jankibai had acted fairly towards tho expectant 
heirs and whether defendant No, 5 had exercised special circumspection in 
effecting decree Ex. 31, That test is fully satisfied in the case. 


The plaintiff appealed to the High Court. 
P. B. Shingne, for the appellant.—Such an alienation by the 


widow as is made by Jankibaiin the present case is entirely 
unknown to Hindu law. There was no legal necessity for 


Jankibai to execute a compromise and getting a consent-decree 
upon the Kararpatra (Ex. 87). Both the former suits—the. 


one brought by Appa himself against Jankibai’s son Dattatraya 
and the other brought by defendant No. 5 who was the 
assignee of Appa’s heirs against Jankibai and others—were 
based upon the Kararpatra and had failed. Was there, there- 
fore, any necessity as contemplated by Hindu law, for Janki- 
bai to again act upon the same Kararpatra? All the cases 
referred to by the learned District Judge authorise a Hindu 
widow to pay. off her husband’s debt although time-barred. 
I don’t dispute that. But my case is a stronger one. 

A widow has no right to revive a repudiated claim and 
besides here there is no question at all of paying off any debt. 


D. A. Tuljapurkar, for the respondent.—The previous 
litigation has been misconceived by my learned friend. The 
first suit failed not on the ground of the Kararpatra being held 
inoperative But because the suit itself was wrongly framed. 
It was a redemption suit brought on the supposition that the 


Kararpatra created a mortgage. The Court held that the ; 


Kararpatra did not create a mortgage and therefore there 


could not be any redemption suit. While dismissing that suit ` 


the Court has affirmed that the plaintiff might bring another 
suit based upon the Kararpatra. The second suit was also 
a redemption suit brought by defendant No. 5 and it therefore 
shared the same fate. 


In none of the suits the Kararpatra: was held to be in- 
operative. 


[ BEAMAN J.—But it was repudiate] as being time-barred 
by Jankibai’s son Dattatraya who was the last male holder 
and from whom Jankibai got the property with a widow’s 
life interest init. ] 

` Yes, my Lord; but then that issue was never gone into in 
that suit and we could not say at this distance of time 
and without any materiąl before us that Dattatraya’s conten- 


AEE 
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tion as regards the Kararpatra being time-barred, would have A. C. J. 
succeeded. My chief contention is that that point was not. 


: ; : à eee 1914 
\, Specifically decided in that suit and therefore Jankibai was ~ 
competent to act upon the Kararpatra. BHAGWAT 
; Vv. 
3 BEAMAN J.—The material facts are that in 1869 Appa, the Nivrirrr 
original owner of this property, sold it to Ramchandra and Ram- =~ 


; chandra passed a contemporaneous agreement, Ex. 87 in the 

oe case, under which he agreed that if the vendor Appa paid him 
‘Rs. 100 every year for six years he would re-convey the land. So 
matters stood till after the death of Ramchandra. His son 
Dattatraya was sued in 1883 by the representatives in interest 
of the original owner Appa. The suit took the form ofa 
redemption suit, because had it-been upon the agreement, 
merely as an agreement, it is obvious that it would have been 
time-barred. Dattatraya resisted this suit. His written state- 
ment shows that he denied that the agreement had been 
complied with or could now be enforced, and at the same time 
alleged that the transaction was not a mortgage. The defence 
succeeded and the suit was dismissed. 

In 1894 after the death of Dattatraya, Jankibai, who as 
widow of Ramchandra and mother of the last male holder 
Dattatraya was in life enjoyment of the estate, was again sued 
by the representatives in interest .of Appa for the redemption 
of this mortgage. The suit again failed on the very obvious 
ground that the claim was ves judicata, 

; ae Immediately after this the widow Jankibai appears to have 

entered into what is called a compromise before the Conciliator 

Y and allowed a consent decręe against herself for the sale of 

> this land to the representatives of Appa for the sum of Rs. 650. 

/ It is this transaction which the plaintiff, who is the rever- 
sioner of Dattatraya’s estate, seeks to have set aside. 

The learned Judge of first appeal relying upon a current 
of authority, the effect of which simply is that a Hindu 
widow is under a pious obligation to pay her deceased 
husband’s debts, even though they may be time-barred, held, 
by what we suppose he meant to be a parity of reasoning, 
that the widow Jankibai here was under the pious obligation 
to do for the last holder of the estate what he had emphati- 
cally declined to do for himself. Now none of the authorities 
cited by the learned Judge in support of his proposition has 
the least bearing upon the facts we have to deal with nor 
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there any true analogy between the principle underlying those 
cases and any principle which could be applied here. Put 
upon purely ethical, not legal ground, the reasoning of those 
cases is clear. The Courts have held that a widow is entitled 
to sell part f the ancestral immcveable property to discharge 
the just del s of her husband even though those debts might 
be time-barred, and this is based doubtless upon the moral duty 
of discharging the debts of her husband; and again on the 


assumption that had the husband lived he would as a moral' 


and upright man have discharged them himself. , uot one 
of those cases is to be found the slightest indication ı nat the 
deceased husband lad ever repudiated the debts before his 
death which the widow paid after his death. 

* The case here is, therefore, totally different upon moral 
principle as well as upon its own facts. There is no question 
of any debt here at all; nor could it be seriously contended 
that in acting, as she did, the widow was doing what the last 
male holder would have done had he been alive, nor can we 
say that there was the least moral obligation upon the widow 
to restore this property to the representatives in interest-of 
Appa’ upon ` ment of the sum for which it had been sold in 
the year 1869. That, as soon as the terms of the agreement 
were exhausted, has been held by the Courts to have been an 
out and out sale, That was the view which Dattatraya him- 
self took of the*transaction when he successfully resisted',the 
attempt of the representatives in interest of Appa to redeem: 
the property; and if that were so, we are unable to see that 
the bargain was:originally an unfair one or that the last male 
holder Dattatraya was acting in any way dishonestly in insist* 
ing upon adhering strictly to the conditions of the originay 
bargain, So that we.are unable to find here the slightest ground 
for applying the principle upon which alone the learned Judge 
below appears to have thought that this alienation by the 
widow was justifiable and ought to be sustained. against the 
reversioner, 

It has never been contended that there was any legal 
necessity for this sale in the ordinary sense of those 
words; and but for a general expression used in the case 
of Chimnajt, Govind Godbole v. Dinkar Dhondev Godbole(1) 
that a widow may deal with the property finally, provided 


that «she is} dealing: fairly,-by},the’ expectant heirs, we do 
Ss eS ne L.R. 


(a) 





om. 320, 
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not think that the learned Judge would have been misled YA. 0. J. 
into the line of reasoning which he has finally adopted. A 1914 
general expression of that kind can hardly take the place of +e 
the settled principles upon which the law governing this classof .Baacwat 
cases has long been established. Such terms as “dealing fairly by U. 
the expectant reversioners” are much too loose and general in ida 
our opinion to be madejthe ground of law governing the widow’s Beaman J 
powers of disposition during her life-time, of ancestfal immove- =< 
‘able property. The only solid-ground upon which such aliena- 

“\tions are justified and made good against-reversioners will ¿be 
found on analysis in every.case to be,what is known: as legal 
necessity. . Here there is nothing in the least like legal 
necessity. We are therefore forced to the conclusion that the 
learned Judge below who has, we think, written a very able 
and careful judgment has nevertheless entirely misconceived 
the law, and has, therefore, misapplied it to the facts of the 
case before him. 
{an We must, therefore,-reverse his decision on issue No. 1 and 
remand the case to the learned Judge below to dispose of 
upon the remaining points awaiting his decision in the light 
of the foregoing remarks. In doing so we must observe that 
the case of the 6th defendant has not been dealt with in the 
Court of first appeal. » The learned Judge should inquire into 
and decide upon the alleged legal necessity of the mortgage 
under which the defendant No. 6 claims to hold the property 
from the widow Jankibai. Costs will abide the final result. 

. Decree reversed. Case remanded. 





Before Mr, Justice Beaman and Mr. Justice Hayward, 


SAKHARAM MANSARAM wit 
‘ V. ww 
GULABCHAND TARACHAND.* August 2. 


Negotiable. Instruments Act (XXVI of 1881), Secs. 9, 43, 118 (g)—Hundi— 
Endorsee of payoe—Presumption of holder in due course— Want of cone 
sideration between payee and the drawers 


The plaintiff sued as an endorsee of a Hundi drawn by defendant 
in favour of M, The lower Court dismissed the suit holding that there - s 


E a a M nS Sy 

* Civil Application No. 107 of 1914, bhade, Judge of the Court of Small 
under Extraordinary Jurisdiction, Causes at Poona, in Suit No, 4783 
from the decision of R, @. Bhad- of 1912, 
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. had been no consideration as between the defendant and M. The 
plaintiff having applied to the High Court under extraordinary juris- 
diction :~ 

Held, that the plaintiff’s suit as endorsee from M was not necessarily 
barred by the fact that there had been no consideration as between 
defendant and M. 

An endorsee from the payee of a Hundi must be presumed, until the 
contrary is proved, to have been a holder in due course, that is to say, 
a holder for consideration from the payee within the meaning of s, 9 
by reason of s, 118 (g) of the Negotiable Instruments) Act. He is, 


‘unless the contrary is proved, unaffested by the failure Of considera- | 


` tion as between the drawer and the payee. 


. Suir on a Hundi. 
On the 2oth December 1909, Gulabchand (defendant) drew 
a Hundi for Rs. 500 in favour of one Magan, who assigned it 
to Sakharam (plaintiff) on the 2oth May ror. 
The plaintiff sued to recover the amount of the Hundi from 
the defendant. The defendant pleaded that the Hundi was 
passed to Magan without consideration. 
The lower Court accepted the defence and dismissed the suit. 
.__ The plaintiff applied to the High Court under its extraor- 
dinary jurisdiction. 
J. Y. Abhyankar, for the applicant. 
J. R. Gharpure, for opponent No. r. 
M. M. Kotashane, for opponent No. 2, 


N 


HAYWARD J.—The plaintiff sued as an endorsee of a Hundi 
drawn by the ist defendant in favour of one Magan. The 
ist defendant pleaded that no consideration for the Hundi 
had been received from Magan, and an issue was raised 
whether there had been consideration as between defendant 1, 
and Magan. The learned Judge of the Small Causes Court, 
Poona, did not decide whether thrze had been consideration 
as between the plaintiff and Magan but dismissed the suit on 
the issue mentioned holding that there had-been no considera- 
tion as between the 1st defendant and Magan. 

The plaintiff has now sought to have the decision set aside 
in extraordinary jurisdiction on the groúnd that his suit as 
endorsee from Magan was not necessarily barred by the fact 
that there had been no consideration as between defendant 1 
the drawer, and Magan, the payee. It appears to us that the 


‘plaintiff's position has been misapprehended and that his cona 


tention must be allowed. He must as endorsee be presumed 


~ 
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until the contrary is proved to have been a holder in due 
course, that is to say, a holder for consideration from Magan 
within the meaning ofs. 9 by reason of s. 118 (g) of the Negotiable 
Instruments Act. He would, therefore, (unless the contrary 
should be proved) be unaffected by the failure of consideration as 
between defendant 1, the drawer, and. Magan, the payee, 
under the provisions of s. 43 of the Negotiable Instruments 
Act, which provides that:—“ A negotiable instrument made, 
drawn, accepted, indorsed, or transferred without considera- 
tion, or-for a consideration which fails, creates no obligation 
of payment between the parties to the transaction. But if 
‘any such party has transferred the instrument with or with- 
out indorsement to a holder for consideration, such holder, and 
‘every subsequent holder deriving title from him, may 
recover the amount due on such instrument from the transferor 
for consideration or any prior party thereto.” There is, there 
fore, this material issue remaining for- decision, namely, 


whether the plaintiff was a holder in due course from Magan 


for consideration, that is to say, whether he had accepted the 
Hundi from Magan for consideration. The decree of the 
learned Judge of the Small Causes Court, Poona, must, there- 
fore, be set aside and the case remanded for a fresh decision in 
„the light of the above, remarks, after determining the issue :— 
- Whether the plaintiff was a holder in due course for consi- 
deration from Magan within the meaning ofss. 9 and 43 of 
_ the Negotiable Instruments Act having regard to the provisions 
of.s. 118 (g) of the Act. N i 
_ Costs to abide the result. 
'-Lssue sent down. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Davar. 


MADHAVRAO MORESHVAR PANT AMATYA 


V. 
RAMA KALU GHADI. * 


Provincial Small Cause Courts Act ( 1X of 1887), Sch, II, Art. 18—Suit to 
recover dues payable to a person by reason of his interest in immovable 
property—Sum payable by inferior holder to superior holder—Revenue 
Jurisdiction Act ( X of 1876) See. 5, el. (c)-—Civil Procedure Code (Act V of 
1908), Sec, 102, O. VIII, r. 6--Set-off, when allowed-~Set-off by Pujari. 


Asuit for the recovery by an Inamdar of sums payable by a Khatedar 
in respect of certain immoveable property held by him, under tho 
Inamdar as his superior holder, is not cognizable by a Court of Small 
Causes, inasmuch as the sum payable by an inferior holder to a superior 
holder is a-due payable to a person by reason of his interest in immov- 
able property within the meaning of Art, 13, Sch, II, of the Provincial 
Small Cause Courts Act, 1887. . 

The (plaintiff), an Inamdar, claimed to recover arrears from the 
defendant: who; was a Khatedar of certain lands, The defendant 
claimed to, be entitled to set off the stipend payable by the plaintiff 
to certain pujaris of-a temple of whom defendant was one. The set-off 
having been allowed, the plaintiff appealed :— 

Held, that as the defendant claimed the set-off in a different capacity, 
and in a different category}+to thatin which he held- as tenant or 
Khatedar of the plaintiff, he could not claim the set-off under O., VIII, 
r. 6, of the @ivil Procedure Code, ` 


Mapuavrao ( plaintiff) was the Inamdar of the village 
in which the lands in dispute were situated. The defendant 
was a Khatedar of those lands. 

There was a temple in the village. The defendant and his*- 
Bhaubands were pujaris of the temple. They used to 
receive Rs. 6-14-6 every year from the plaintiff for worship 
at the temple. 

The plaintiff sued to recover Rs. 45 being arrears of assess- 
ment from the defendant. 

The defendant-claimed a set-off for the arrears of the stipend 
of Pujariship which were due to him. 
© The Sub dinate Judge found that the plaintiff was entitled 
to recover Rs. 39-6-8 for arrears of assessment ; and that the 
defendant had -made out his claim to the pujari stipend of 

* Second Appeal No. 748 of 1913, ` No. 134 of 1912, confirming tha 
from the decisionof V. G Kaduskar, decree passed by E. F. Rego, 
Additional First Class Subordivate Subordiuate Judge at Malvan, in 
Judge, A. P,,at Ratnagiri in Appeal Civil Buit No, 180 of 1921, 
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Rs. 27-10-0. He, therefore, passed a decree in plaintiff's A.C. J, 

favour for Rs. 14-12-8. 1914 
On appeal the lower appellate Court varied this decree ~~ 

by awarding the plaintiff Rs. 1-14-2, the amount of costs, MapHavrao 


incurred in a Revenue Court. nik 
The plaintiff appealed to the High Court. caine 


G. S. Rao, with S. Y. Abhyankar for the appellant. 
A. G. Desai, for the respondent. 


~~ Desai.—i have to raise a preliminary objection, The suit 
peing for recovery of arrears of assessment is a suit of a small 
cause nature and the amount being less than Rs, 500, the 
second appeal cannot lie. Article 7 of Act IX of 1887 could 
not exclude this suit from the jurisdiction of the Courts of 
Small Causes as the suit is not for assessment of rent, nor would 
Art. 39 help the plaintiff as that Article would apply to the 
case of a village community only. 

_ Eyen supposing that this was a suit for rent which it was 
not under the ruling in Sadashiv v. Ramkrishna @), such suits 

"had become cognizable by the Subordinate Judges as provided 
for in Art, 8 by reason of Notification No. 5271 published in 
the Bombay Government Gazette, part 1, p. 1694, for the year 
1911, and, therefore, the appeal to the District Court was also 
not maintainable, much more so, the second appeal. 


Rao.—The Inamdar was the superior holder and:the tenant, 
the inferior holder. A sum payable by the inferior holder to 
the superior holder was “ dues ” due to the superior holder by 
réason of his interest in the immovable property within the 

meaning of Art. 13 of the Schedule 1 to Act IX of 1887. The 
- word“ due” is used in a similar sense by the Legislature in 
the Bombay Revenue Jurisdiction Act X of 1876, S. 5, cl. (c). 


. . Desai in reply. 
The objection was overruled. 


Rao, in support of the appeal We contend that the order 
„allowing set-off is contrary to the provisions of O. VIIL, r. 6, of 
- Act V of 1908 as the amount was not due to the defendant but 

- to the defendant and his Bhaubands. : 


Desai.~—We concede that the order of the Courts allowing i 
-set off was not according to the provisions of the Civil Proce- 


Ce S S T E 


(2) (2901) I. L, R, 25 Bom, $56, 
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A. © J. dure Code but as the plaintiff sued. the defendant alone with: - 
1914 Out making the other Bhaubands parties expressly to escape 
“~ from this claim of set-off the order made by both the Courts 
MADHAVRAO was equitable and should be confirmed, Besides the plaintiff 
f a having obtained decrees in assistance suit, “should not-have. 
“1a. brought this suit and harassed the defendant again, > t 


Rao.—No doubt the plaintiff had obtained decrees in the . 
assistance suits, but as it takes a very long time to realise the 
money in the. revenue Courts and as it was likely that the. ~~ 

` period of limitation for this suit might | expire, this suit 
was brought, The plaintiff was willing to give credit for 
whatever would be recovered in the execution of the revenué 
decrees, , l as 


cr 


Scott C. J.—This is a suit for the recovery by an Inamdar 
‘of sums payable by a Khatedar in respect of certain 
immoveable property held by him, under the Inamdar as his- 
superior holder. It is contended that being for an amount `N, 
less than Rs. 500, and cognizable by a Court of Small Causes, 
no second appeal will lie. The question is whether it is 
‘cognizable by a Court of Small Causes. We have been referred 
on the part of the appellant, to Art. 1 3 of Sch. II- of 
the Provincial Small Cause Courts Act IX of 1887 which 
excepts from the cognizance of a Court of Small Causes a suit 
to enforce payment of dues when the dues are payable to a 
person by reason of his interest in immoveable property, 
Now the sums payable by an inferior holder to a superior 
-holder in the Bombay Presidency are. in another Act of the 
Imperial Legislature characterised as dues ( see Revenues - 
Jurisdiction Act X of 1876, s. 5, cl.(c)). The moneys claimed, ~ 
therefore, in this suit may appropriately -be described as dues 
` payable to the plaintiff by reason of his interest in immoveable ` 
property held by the defendant, and therefore Art; 1 3 of the 
Schedule of the Small Cause Courts Act applies, and this was a 
-suit not cognizable by a Court of Small Causes. We, therefore, 
overrule the preliminary objection. oo - 
The defendant does not contest the right of the plaintiff to 
payment of his dues as superior holder, but claims to be entitled 
to set off the stipend payable by the plaintiff to certain Pujaris - 
of a temple, of whom defendant was one.- That stipend was 
payable to the defendant and his Bhaubands. He, therefore, 
‘claims a set-offin a different capacity, in a different category ? 


VOL. XVI.) 


` THE BOMBAY LAW REPORTER. 


to that in which’he holds as tenant or Khatedar of the plain, A. O. J: 
tiff, and he cannot have the set-off having regard to the provi- 
sions of O. VIII, r. 6. We, therefore, set aside the decree of the 
lower appellate Court which allowed the set-off claimed by MADHAYRAO 


the defendant. 
(Rs. 


The plaintiff is entitled to Rs. 41-4-10 
39-6-8, the amount of his claim, plus Rs. 1-14-2, the 


amount of costs incurred in the Revenue Court), with further 


interest upon Rs. 41-4-10. 


We do not think that he is 


entitled to his costs because this suit appéars to us to have 
‘been unnecessarily filed having regard to the fact that he had 
already obtained decree in assistance suits. 
No order as to costs throughout. 


Decree set aside. 





Before Sir Basil Scott, Kte, Chief Justice, and Mr, Justice Davar, 


THE SURAT CITY MUNICIPALITY 


CHHABILDAS DHARAMCHAND. * 


District Municipalities Act (Bom, Act III of 1901), Sees, 82, 83—House-iaz 
—Arrears, non-payment of —Bill, presentment of —Statutory requirements of 
8, 82 not specified in the bill —Notice of demund—Distress warrant—Payment 

of arrears under protest—Suit to recover the amount, 


Pi 
4 


To recover the arrears of house-tax, -a Municipality served upon ‘the 
plaintiff a bill, which did not specify the time within which an appeal 
might be preferred, as required by s. 82 (2) (b)(ii) of the District 


i “Municipalities Act, 1901. On faliure to pay the arrears, the Municipality 





* Second Appeal No. 770 of 1912, 


. from the decision of M.S, Advani, 


< No. 


District Judge of Surat, in Appeal 
57 of 1911, modifying the 
decree passed by N. R. Majmundar, 


First Class Subordinate Judge 
at Surat, in Civil Suit No, 
. 86 of 1908, 


_ by or 


82. (1) When any amount, (a) which, 
under any provisions of 


. this Act, is declared to be recoverable 


in the manner provided by this chap- 
ter, or (b) which, not being leviable 


- under sub-section (1) of section 79, 


or payable on demand on account of 
an octroi or a toll, is claimable as an 
amount ‘or instalment on account 
of any other tax which now ig im- 


posed or hereafter may be imposed 
in any municipal district, shall have 
become due, the Municipality shall 
with the least practicable delay, 
cause to be presented to the person 
liable for the payment thereof, a 
bill for the sum claimed as due, 

(2) Every such bill shall specify— 
(a) the period for which, and (b) the 
property, occupation or thing in 
respect of which, the sum ig claimed, 
and shall also give notice of— (i) the 
liability incurred in default of pay- 
ment, and of, (ii) the time within 
which an appeal may be preferred 


as hereinafter provided against such 
claim, 


1914 


——_ 


v. 
Rama 
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issued a notice of demand, and followed it up by the issue of a distress 
warrant, When the warrant was executed, the plaintiff paid up the 
amount of the arrears. He next filed a suit to recover it back from the 
Municipality :— ` 

Held, awarding the claim, that the procedure followed by the Muni. 
cipality in recovering the amount of arrears was not a legal procedure 
inasmuch as the bill did not fulfil thestatutory requirements of s. 82 (2) 
(b) (ii) of the Act; and the right of distress depended upon the observ- 
ance of the statutory formalities, it being a right conferred only by 
the statute upon those conditions. 


CHHABILDAS sued to recover the sum of Rs. 23-13-0 alleged 
to have been illegally recovered from him by the defendant 
Municipality as arrears of house-tax, and Rs. 500 as damages. 

The Surat City Municipality introduced house-tax in Surat 
in the year 1894-95. It assessed the house-tax for the house 
in dispute at Rs. 10-8-o payable in . half-yearly instalments of 
Rs, 5-4-0 each. - 

The house belonged originally to one Devchand. In 
execution of a decree against him, a half portion of the house- 
was sold through the Court on the 13th July 1899. The sale 
was confirmed on the 13th September and the certificate oç 
sale was issued on the 6th November of the same year. I, 
was not till the month of September of the following year 
that the auction-purchaser ( plaintiff) obtained possession of 
the house. : , 

The houseʻtax for the house in dispute was not paid for 
the second half of the year 1894-95, and for the years 1895-96 
1896-97, 1897-98, the first half of 1898-99 ; -and the first half of 
1900-01, 








(3) I£ the sum for, which any bill 


has been presented as aforesaid is 
_not paid into the municipal office, 


or to a person authorized by any 
rule in that behalf to receive such 
payments, within fifteen days from 
the presentation thereof, the Muni- 
cipality may cause to be served upon 
the person liable for the payment 
of the said sum a notice of demand 
in the form of Schedule B, or to the 
like effect. — 

83. (1) LË the person liable for the 
payment of the said sum does not, 
within fifteen days from the service 
of such notice of demand either— 
(a) psy the sum demanded in the 


notice, or (b) show cause to the satis- 
faction of the Municipality, or [of] 
such officer as the Municipality by 
rule may appoint in this behalf, or 
in a City Municipality [of] the Chief 
Officer, if any, why he should not 
pay the same, or (c) prefer an appeal 
in accordance with the provisions 
of section 86 against the demand, 
such sum with all costs of the reco- 
very may be levied under a warrant 
caused to be issued by the Munici- 
pality in the form of Schedule C or 
to the like effect, by distress and 
sale of the movable property of the 
defaulter. 
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The amount due for these nine instalments was Rs. 47-4-0. A: O. J. 
„IIS 
n a 


> SURAT 
Monrcrpa- 


In July 1905, the Municipality called upon Devchand’s heirs 
to pay the amount. They paid Rs. 23-12-0; and for the 
remainder they pointed out that one half of the house was 
sold to the plaintiff who had become responsible for its 
payment. 

On the 25th October 1905, the Municipality served a bill 
upon the plaintiff for Rs. 23-12-0 as arrears of house-tax. The 


~N bill did not specify the requirements particularised in s. 82 (2) 


“of the District Municipal Act, 1901, - The amount not having 
been paid, the Municipality issued a notice of demand on the 
and December 1905; and followed it up by the issue of a 
distress warrant on the 22nd May 1906. On the ist June, the 
plaintiff applied to the Municipality contesting his liability to 
pay the tax. The warrant was eventually executed on the 
18th November 1907; and a bar of gold belonging to the 
plaintiff was attached. The plaintiff, however, paid up Rs. 
23-13-0 under protest. 

The plaintiff commenced the present suit on the 6th 
October 1908 against the Municipality to recover back 
Rs, 23-13-0, and Rs, 500 as damages for the distress. 

The Subordinate Judge awarded the claim as to the recovery 
of the arrears on the ground that the right to recover Rs. 21 
had become time-barred, and the balance Rs. 2-12-0 had not 
been recovered ‘ with the least practicable delay.’ It was not, 
therefore, open to the Municipality to recover it under the 
District Municipalities Act by distraint; and the Municipality 
should have recovered it through the Court. A sum of 
Rs. roo was awarded as damages for the illegal distraint. 

On appeal, the District Judge disallowed the claim for 
damages for the distraint, and confirmed the decree for-the 
recovery of the arrears on the following grounds :— 


It is urged by Thakorram who has appeared for the Municipality that the 
amount was claimable and, therefore, it was-open to the Municipality to 


recover it under Chap. VIII of Act III of 1901, Itis necessary, therefore, 


to see whether the amount was claimable, The arrears in dispute were due 
under the old Act. Under the old Act the Municipality could recover.the 
arrears of taxes either by the prosecution before a Magistrate within three 
months or by a suid in Civil Court withiu the periud of limitation, A pros 
è secution was filed and' warrant was issued-but it could not be executed. 
No suit was filed. It a suit was filed iu. 1905, when the claim was made, I 
-have no doubt in my mind ihat its, 22 wou.d have bee . held as time-barred 
- as the period of limitatioa for such suits is six years L, L. i. 3 Mad. 124), 
Therefore, it appears to me thatthe olaim for Rs, 21 was not cleimebjo 
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v 
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A. O0. Js and, therefore, the Municipality could not recover it. As to the balance of 
Rs. 2-10-0 the claim was within time, but then the question arises, could the 

1914 Municipality recover it under Chap, VIII ofthe prosent Act? Section: 82 
kaa lays down that the claim should be presented ‘‘ with the least practicable 


Mises . delay.” If the Municipality wish to exercise its power under that Chapter; 
eda then the whole procedure should be strictly followed, In the present 


ma instance not only the claim was not presented soon after it became due but 
- CHABILIDAS the procedure was not strictly followed, I am, therefore, of opinion that 
aes even the sum of Rs. 2-10-0 which was claimable could not be recovered by 

the Municipality by the special summary procedure, 

The plaintiff had also preferred cross-objections; but they. 4 
were dismissed. The learned Judge directed each party tó 
bear his own costs. 

The Municipality appealed against thé decree. The plaintiff 
filed cross-objections on the points of award of damages 
and costs. 


- Jardine, ating Advocate-General, with S. S. Patkar, Govern- 
ment Pleader, for the appellant.—We submit the lower Courts 
took a wrong view of the powers of the Municipality to take 
‘action to recover arrears, The arrears were due by Devchand 
for 1895, 1898 and 1900.. Under the old District. Municipal 
Act the Municipality could move the Magistrate for arrears 
of tax. It was done and warrants were issued from time to 
time, but nothing could be recovered from Devchand till 1905. 
In the meanwhile the respondent purchased half of the 
house in 1899* and was in possession since 1goo. : Under the 
rules framed by the Municipality (r. 14) the purchaser is 
liable for arrears. The new District Municipal Act of.1901 
came into force in April 1901. Section 82 of the Act empowers 
the Municipality to recover the amount claimable by.it by: 
summary procedure. The lower Court was wrong in its view SS 
-that the term “ claimable ” meant legally recoverable or not 
time barred, Statute of limitation could not run against the 
Municipality. It has under s. 87 a charge for jts arrears. 
` Besides. itis the Municipality that is to decide what i is the 
* least practicable delay ” as mentioned in s. 82 of.the Act for 
+ presenting a bill. -The Municipality- was l-doing- a it sould a 
„the while from 1900 to 1905.7 
“[Davar J.~Do you mean to suggest that the ‘Municipality. 
“ean enforce its charge even alter fifty years after @ house has 
changed hands.half a dozen times! 
I -submit it would be able to do so for it is the intention of 
_ ‘the Statute ; otherwise the Legislature would have used- the 
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term “ within limitation or a certain period ” and not merely A C. J. 
claimable. . 1914 
[Scorr C. J.—But s. 83 requires the Municipality to comply =~ 
with certain formalities as to the contents of the bill. The _ Surat. 
lower Courts find the bills were not in order. ] f oe a 
We submit that is only a formal defect. . Printed bills under j: 
the old Act must have heen used. The respondent was not CHABILDAS 


prejudiced by it. He did not even make a point of it. P 


` T. R. Desai, for the respondent, was heard on his cross- 
objections.—The respondent having substantially succeeded . 
he should have been awarded his costs in full—at least other 
costs than institution fees, He had to put in many documents 
to support the case on the main point, 


Scott C. J.—This is an appeal by the Surat City Munici- 
pality against the decree of a District Judge, varying the decree 
of the first Court and holding that the plaintiff was entitled 
only to a sum of Rs. 23-13-0 in respect of moneys paid by him 
under protest to release certain property which was distrained 
by the Municipality in respect of arrears of taxes for a portion 
of the house in his possession. The money was recoverable by 
the plaintiff as having been paid under protest if he was able 
to show that the distress was not in accordance with law. 

Now the power of the Municipality to levy distress upon 
the moveable property of a person from whom å taxis claim- 
able depends upon the provisions of Chapter VIII of the 
District Municipal Act (Bom, Act III of 1901). It provides 
that: “ When any amount, which is claimable as an amount 
on account of any tax which is now imposed in any municipal 
district, shall have become due, the Municipality shall, with 
the least practicable delay, cause to be presented to the person 
liable for the payment thereof, a bill for the sum claimed as 
due, and every such bill shall specify the period for which and 
the property in respect of which the sum is claimed, and shall 
also give notice of the liability incurred in default of payment, 
and of the time within which an appeal may be preferred 
as hereinafter provided against such claim;” and cl. (3) of 
sı 82 provides that: “ if the sum for which any bill has 
been presented as aforesaid is not paid within fifteen days from 
the presentation thereof, the Municipality may cause to be 
served upon the person liable a notice of demand;’ and 
under s, 83 “if the person liable for payment does not, 
within fifteen days from the service of the notice of demand, 


RD 
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A. C. J. pay-or show cause why he should not pay or prefer an appeal, 
1914 Such sum may be levied under a warrant by distress.” Therefore, . 
-~ the notice of demand upon which the right of distress is / 
Surat based depends upon .the,previous presentation of a bill com- 
oe plying with the statutory provisions set out in s. 82, cl. (2). 
iy It is not disputed that in this case the bill did not 
Cuasttpasg fulfil all the Statutory requirements in that it did not state the 
Sou y time within which an appeal might be preferred under 
— 8.86 ofthe Act. The procedure ‘followed, therefore, was not a 
legal procedure. The whole right of distress depends upon ~~ 
the observance of the statutory formalities, it being a right 
conferred by the -statute only’ upon those conditions. We, 
therefore, agree with the first-Court in this respect, and 
without deciding the other questions which have been raised 
as to whether the amount vi tax was claimable uader the new 
Act of 1901, or whetuer any purtion of the claim was barred 
by the law of Limitation, we can dispose of the“ appeal upon 
the ground that the distress ws illegal for the reasons above 
stated. We therefore hold that the decree appealed against — 
was right. - We have been asked to give reliet to the respondent 
upon a cross-sbjec:ion that certa'n costs in the way f proof 
of documents which have been incurred are not sufficiently 
covered by the order for costs in proportion to the sum 
awarded; nut we bave no materials which justify us in 
altering the @der of the low.r Court as to costs. We 
confirn the decree of the lower appellate Court and, dismiss 
the appeal aud the cross-vvj-cuions respecti ely with costs, 
: Decree confirme 
“- ™ 





Sg 
Before Sir Basil Scott, Kt., Chief Justice, Mr. Justice Davar, and Mr, Justice \ 
í Beaman. ~ 
1914 . -. 
ee THOMAS G. G. FRENCH z 
, August 28, v. 


JULIA FRENCH. 


Divorce Act (IV of 1869), Sec. 10 ~Suit for -dissolution of marridge—District 
Judge—Reference to the Assistant. Judge for trial—Bom bay Civil Courts 
Act (XIV of 1869), See. 16, 


A District Judge cannot, under s, 16 of the Bombay Civil Courts Act 
-- transfer to the Assistant Judge for trial a suit for dissolution of 
- $. marriage under the provisions of the Indian Divorce Act, 1869. 
ix Civil Reference No. 6 of 1914 . Judge at Dharwar, 
made by B.N; Sathaye, Assistant 
Paena f 





5 
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THOMAS George Gilbert French filed a suit in the Court of A. C. J, 
the District Judge at Dharwar, for dissolution of marriage with 


1914 
Julia French, under s. ro of the Indian Divorce Act 1869. ~~ 
- The suit was referred by the District Judge to the Assistant Perion 


Judge at Dharwar for trial. v. 
`N The Assistant Judge took evidence in the case and passed R#NCn 


a 


çree nisi for the dissolution of marriage. He then 
TREN the case to the High Court for passing a decree 
co xê under s. 17 of the Act. ` 
À reference was brought up for disposal before a bench 
ting of Scott C. J., Davar and Beaman JJ. 
e was no appearance for either party. 


T C. J.—This is a decree passed by the Assistant Judge 
xiarwar for dissolution of marriage under the Divorce Act. 
al} Assistant Judge presumed that he had jurisdiction, 
Selieving that the suit had been referred to him for trial by 
the District Judge under s. 16 of the Bombay Civil Courts Act. 
We have referred to the District Judge and we find that as a 
matter of fact the case was not referred by him to the 
Assistant Judge, but it seems to have been sent to the latter 
by the Clerk of the Court, as though it were a mere matter 
of administrative routine. and the question of referring it 
under s. 16 was never brought before the District Judge at all. 
We are of opinion, however, that even ¢if it had been 
referred by the District Judge to the Assistant Judge, the 
latter would have had no power to deal with the case under 
816 of the Bombay Civil Courts Act ; for though s. 16 
“empowers the District Judge to refer to the Assistant Judge 
suits, where the subject matter does not exceed a certain 
amount or value and applications or references under special 
Acts, it does not, in our opinion, authorise him to refer suits 
for dissolution of marriage, for we think that such suits cannot 
be appropriately described as applications under a special Act. 
They are suits (see ss. 4, 6, 7, 8, & 15 of the Divorce Act ) but 
not suits the subject matter of which is capable of valuation. 
Being of opinion that s. 16 does not authoris 
to an Assistant Judge to decide a suit under t 
we must decline to confirm the decree. 
Under s. 115 of the Civil Procedure 
decree which has been passed and re 
District Judge for trial. 


e any reference 
he Divorce Act, 


Code we set aside the ğ 
mand the case tothe 


Order accordingly. 
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Before Sir Basil Soott, Kt., Chief Justice, and Mr. Justice H ayward, 


1914 SITARAM MORAPPA NAWALE 
bert v. ' ; 
Peptombar dec SHRI KHANDOBA. 


Dekkhan Agriculturiets’ Relief Act (XVII of 1879), Secs. 3 (w) 10, 53—Suit 
for money spent on behalf of another—Appeal—Revision—District Judge 
alone can entertain application for revision—First Class Subordinate 
Judge has no jurisdiction to hear appeal or ravisional application, 


The plaintiff brought a suitin the Court of a Second Class Subor 
nate Judge to recover the sum of Rs, 60 which he had spent on ġ 
< of the defendant, who was an agriculturist. The suit was 
On appeal the First Class Subordinate Judge with appel 
reversed the decree and remanded the suit for trial, The 
having appealed agaiust the order of remand :— 
Held, (1) that as the suit fell under s; 8 (w) of the Dekkhan Agt. 
turists’ Relief Act, no appeal lay from the decision of the first Co! 
under s, 10 of the Act; ¥ 
(2) that the First Class Subordinate Judge was not authorized to pa 
any order in revision under s. 53 of the Act, which could only be pass” 
by the District Judge. 








SHRI Khandoba represented by Vahivatdar Vishvanath filed 
the present suit in the Court of the Second Class Subordinate 
Judge at Karad to recover the amount of Rs. 60, which he 
had spent on behalf of the defendant Sitaram, towards the 
expenses of the Idol. The defendant was an agriculturist, 

The Subordinate Judge tried the suit on merits and dismiss- 
ed the plaintiff’s claim. 

The-plaintiff having appealed, the First Class Subordinate Re 
Judge A. P., at Satara, reversed the decree and remanded the ~~ 
suit to the first Court for trial on certain issues. i 

The defendant appealed to the High Court against the 
order of remand, contending inter alia that s. 10 of the 
Dekkhan Agriculturist’s Relief Act barred the appeal to the 
District Court. 


M. V. Bhat, for the appellant,—This is a suit for a contribu- 
tion by one co-sharer against another and falls under cl. (w) of 
s. 3 of the Dekkhan Agriculturist’s Relief Act. Unders. Io no 
appeal lay against the decision of the Subordinate Judge. The 


*Appeal No. 10 of 1914 from reversing the decree passed by and 
Order, passed by V. N. Rahurkar, remanding the suit to D. T. Chau- 
First Class Subordinate Judge, A.P, bal, Subordinate J udge at Karad, 
at Satara, in Appeal No. 345 of 1912, in Suit No, 1883 of 1910, 
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proceedings in appeal before the First Class Subordinate Judge A. Ô. J. 


with Appellate Power were, therefore, ultra vires and the 
remand order passed by him is without jurisdiction, 


J. R. Gharpure, for the respondent.—Under s. 53 the First 
Class Subordinate Judge had power to revise the proceedings 
before the Subordinate Judge. The petition made to the lower 
Court was for revision but the Court treated it as an appeal. 
This is simply a mistake of form. The First Class Subordi* 
nate Judge had jurisdiction to remand the case for trial of the 
e left undetermined. 












T C. J.—This was a suit falling under s. 3 (w) of the 
“Agriculturists’ Relief Act. That being so, according 
provisions of s. ro no appeal lay from the decision of 
rst Court. The appeal, however, has been entertained 
disposed of by Mr. Rahurkar, the First Class Subordinate 
udge. We think it is clear, having regard to the terms of 
s. 53, that the First Class Subordinate Judge was not authorised 
to pass any decree or order in a matter which could be enter- 
tained under s. 53, and if it were necessary to pass any order 
in revision, such order should have been passed by the District 
Judge. The most we can do here is to set aside the decree of 
the First Class Subordinate Judge and remit the application 


of the appellant from the decision of the first Court to the 


District Judge, who may, if he thinks fit, treateit as an appli. 
cation in revision under s. 53, and pass such order as he thinks 
necessary under the circumstances. Costs to be dealt with by 
the District Judge. > 

Ea - Decree set aside. 





Before Sir Basil Scott, Kt., Chief J ustice, and Mr. Justice Hayward: 
RAMDAS GOPALDAS SADHU 


v. 
BALDEVDAS KAUSHALYADAS.* 


Hindu Law—Succession~Bairagis of Ramanandi Class—Death of the Head of 
a Math—Sanyasis, succession to. 
Under the Mitakshara the heir of a sanyasi (ascetic ) is a virtuous 
pupil. f 
Co s a aae a e a o 
* First Appeal No, 30 of 1913, from at Ahmedabad, in Suit No. 815 of 


the decision of H. A, Mohile, Addi- 1910, 
ignal First Class Subordinate Judge - 
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The plaintiff, a Bairagi belonging to the sect of Vaishnavas of 
the Ramanandi class, sued to rezover possession of certain temple 
Properties from the defendant, claiming to be the Pitrai Chela 
( associate in biliness ) of the deceased Mahant of the temple: 

Held, that as the plaintiff was not a pupil of the deceased Mahant he 
wis not entitled to the temple properties, 


Semble.—It is extremely doubtful whether the Bairagis can be classed 


as sanyasis, because the order of Bairagis is not confined to the méwbers 
of the twice born castes, 


f 
> 


SUIT to recover possession of properties attached to 
Ramji’s temple at Dakore. 

One Bajrangdas was the Mahant of the temple. 
on the rst February 1907 leaving no Chela of his. 
himself a Chela of Goverdh.ndas, who had also anot 
Kaushalyadas by ‘name, Kaushalyadas died on th 
‘February 1907, leaving behind him a will under whic 
appointed Baldevdis ( defendant No. 1 ) as his heir. 

The management of.the temple passed on Bajrangdas’ death 
to Kaushalyadas ; and on the death of the latter to Baldevdas, 

The plaintiff claimed to succeed to Bajrangdas as a Pitrai i 
Cheis Ph: claim was formulated thus: Both he and Bajrang- > 
das were Chelas o: different Gurus, whose common remo e Guru 
was Bhagvandas. Bhagvandas had founded a temole 
at Nadiad. A disciple of his, Abheram, founded Ramji’s 
temple at Dakore. The temple in dispute was it was claimed 
only a branch of the Nadiad temple. The relationship is 
explained by the following genealogical tree :— 










Bhagvandas Re 
k 
Ratandas 2 ay ` 
| ~, 
PONN NS 
i ] S 
Hiradas Ep s Abheram 
i | 
Madhavda Gopaldas a 
l | 
is ia Goverdhandas 3 
Ramdas | ee j 
(plaintiff) Bajrangdas Kaushalya- 
das. 


The parties belonged to the Ramanandi Class of Vaishanavi 
Bairagis. : 

The Subordinate Judge held that the wil] relied on by the 
deiendant was not >r ‘vei, but dismissed the Suit, holding that 
the plaintiff was not proved to be the heir of Bajrangdas, on 
the following grounds ;— i 
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Plaintiff, defendant No, 1, Bajrangdass and Kausalyadass are not Gos- 
waumees, They are not the disciples of any of the teu Goswamees named 
at p. 434 of the new edition of Steele on Law and Custom of Hiudu Castes. 
They cannot be regarded as Sanyasees, as they are not Brahaming and as 
womeu from Patidar caste like witnesses, Bai Suraj, Bai Chimani (Exts, 117, 
119) are admitted into the fraternity. They are not Vanaprasthas, they 
are not Naishthika Brahmacharees Weapply the term Yatı to Jain or Budh- 
ist mendicants. [hey cannot, therefore, be considered as Yatis, They are 
Bairagees as described on page 103 of Steele on Hindu Law and Custom. 
In the absence of any other evidence of any custom as to succe-sion among 
the Bairagees or Bawas or Badhus to which fraternity plaintiff, delendant 

1 and most of the witnesses belong, the rules of shankar Muth, 

Sco%e rules applicable to Goswami and Saunyasi are applicable to 

Dekkhay also; see Gharpure’s Hindu Law, pp. 177, 178, and 787 of the 

` dition of the-Principles of Hindu Law by Mr. Ghose, 

to the : 

,bprincipies that we deduce from a number of decided cases, and 
the sara works are these :—No Coela has a rignt to succeed to the property 
ana deceased Guru, His right of succession depends upon his nomina. 
dion by the deceased Guru ın his life-time which nomination is generally 
confirmed by the Mahants of the neighbourhood when they assemble to- 
gether to perform the Bandara or tbe funeral obseyuies of the deceased 
Guru, Whena Guru does nob nominate his successor from among the 
Chelas, such a successor is elected and installed by Mahants and principa 
persons of the section; see J, L. R. 1 All. 539; 540, 29 AIl. 109; 14 Cal 
W. N. 210; and L L, R. 11 Bom, 574, Succession is certainly regulated by 
the special custom of the foundation, 9 All, 116, Lhough a precedent 
quoted at page 572 of the second edition of West and Buhler’s 
Hindu Law shows that one of the sect of the Bairagees will be his hew and 
though a Gurubhai was regarded as an heir, and a Guri’s Guru was oon“ 
sidered to be an heir (pp. 574, 575 of West and Buhler’s Hindu Law) still we 
do not tind any instance in which agnatic succession of Uhelas, as for the 
pedigree given in the fourth para of the plaint was even recugnized at 
anytime by any Court of jusuce among Goswamees, Sannyasees, Sadhus 
and Bairagees, there may have been Sprung up a regu ar geuealogy among 
Sanyusees as in the case of ordinary individuals, The idea is, owever, a 
creation of the fancy of the ignorant in these latter days and is not baseu 
on the Smrutis (page 775 of the second edition uf Mr, Ghose’s Hindu Law). 

‘Shese Sadhus think that they have a right ‘to dispose of the properties 
of the temples of which they are the Mahants. Whey ure engaged in 
woruly pursuits, Most of tuem know only how to make thoir signatures in 
Devanagari which they call Shuddha language and speak a dialect which 
is a mixture of Hindi and Gujarati. Tney have no coutrol over their pas” 
gions, and they cannot be called Goswamees, i. e., those who ure thè 
Swamis or the masters of “Go” or passions, They do not seem wo have 
cut otf ali their love fur wordiy things, and they cannot conseyveurly be 
Galled Bairagis or those who have given up ther “Rag” or luve tor 
wordly things. hey do not strive for absolution or annihilation and they 
cannot therefore be called “ Yatis’’ They have not shaken of the tram- 


759 


A. ©. J, 
1914 


—— 
RAMDAS, 
V. 
BALDEYDAS 


280 THE BOMBAY LAW REPORTER. VoL. XVi. 


A. O. J. mels of the six enemies (K Krodha, etc,) and they cannot be called Shuda 
Dhus, or Sadbus. They do not-in short answer. the root meanings of 


1914 Goswamis, Bairagees, Yatis and Sadhus, Though Shastras are ‘admitted 
rad into the paternity of Sannyasees, they cannot ‘be called Sannyasees as they 
Rampas live permanently in towns luke-Dakore -and Nadiad. Though the term 
ve ‘Yati’ is applied to Bairagees (28 Cal, 608) they are not Bairagis in the 
BaupEvpss 


oa strict sense of the word They are not assiduous in the study of theology, 
in retaining the holy science, and in practising its"ordinances, They do not 
seem to know anything about the?tenants of Ramanad or Ramanuj Nimta. 
ditija, Kabir, or Dado, (vide page 572 of the second edition-of West and z: 
Buhlers, Hindu law), ‘They cannot: therefore be regarded as “virtuous? ” 
pupils of their Gurus, l 
Coneeding for the-sake of argument thatthe temple in suit was a depend- 
ent Mahant still the principle of succession is based, upon . fellowship and 
personal association and a stranger, though-of the same order, is excluded 
(I. L, R. 4 Cal. 543). Plaintif cannot therefore? be regarded as heir to the 
deceased Bajrangdass. Tne temple_at Dakore would be guided by its own 
Tules of management (14 Cal. W, N. 211). i 
Plaintiff and defendant No, 1, admittedly belong to-a sect of Vishnavas of 
the Ramanandi“class, Ramanuj belonged to the same class, The principles “\, 
of succession already indicated and those laid down-in-Mohunt Ramji Dass v. 
Lachmanduss, 7 Cal. W. N, 145, apply to plaintiff’s case, These principles 
it must be repeated, do no show that. plaintiff is tho heir of the deceasea 
Bajrangdass, 


The plaintiff appealed to the High Court, 


I, N. Mehta, with N. N. Mehia, for the appellant.—The 
parties are Baitagis or Bawas or Sadhus, The special rule 
of succession applicable to such people is laid down in 
Yajnavalkya’s Smriti, Chap. IV, sec. 8, verse 1 37. I base my 
claim on this text of the Mitakshara and not quite so much 
on custom : Giyana Sambandha Pandara Sannadhi v:~ 
| Kandasami Tambiran G). i om 

Bajrangdas died without a Chela; and in the absence 
of any Chela, the plaintiff, as belonging to the same sect or 
order founded by Bhagvandas, and being one of the descendants 
of the same common preceptor Bhagvandas, has a tight to 
succeed, as an heir to Bhagvandas. It is laid down in the 


Mitakshara ‘thati— arama YARI ata 
ama Tent (viz, “But on failure of these, namely, the 
preceptor and the rest, any one associated in holiness takes 
the goods, even though sons and other natural heirs exist ;” 
Colebrooke’s Mitakshara, p. 555, para 6.) 


hem 





ee Seer, 
(2) (1887) I, L. R. 10 Mad. 375, 384, 
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I submit that, in the absence of a Chela, any one associated 
in holiness takes the goods. Colebrooke’s translation of the 
word © Ekateer.ha” as “ any one associated in holiness,” is not 
a very happy translation. Really “ Ekateertha’’ means “ one 
belonging to the sime sect or order.” It has been so translated 
by Mandlik, at page 84; Gharpure, at page 176; Ghosh, at 
page 787, of his Hindu Law; and by Shamacharan Sirkar in his 
Vyavahara Darpana. The dictionary meaning of the word 
“ Teertha ” is source, origin, or preceptor ( vide V. S. Apte’s 
Dictionary); see also West and Buhler’s Hindu Law, page 502, 

Bhagvandas was the original founder of this order and it 

s he who sent Abheram to take care of the Dakore temple. 

mit, therefore, that in the absence of any special custom, 

we have not allowed, the text of the Mitakshara 

would apply and the plaintiff has a right to. succeed as 
“ Ekateerthi” (vide West and Buhler’s Hindu Law). 


Setlur, with W. K Mehta, for the respondent.—The only 
point argued is, that the passage in the Mitakshara dealing 
with the inheritance of Sanyasis governs this case. We submit 
it does not. Chapter IV, s.8, para 137, dzals with hermits, 
ascetics or sanyasis, and naishthika brahmacharins. These 
orders are not open to those who are not twice-born. The 
sanyas spoken of hereis contined to the twice-born as is 
pointed by the Mitakshara in the third Book on Prayashchitta. 
The baivagis who are parties to this suit admit men of all 
castes and even women into their order. “The law that 
governs them, is customary law as pointed out by West and 
Buhler, page 552 eż seg. In the absence of any special custom, 
the general custom which has been recognized by the 


Courts must govern the case. It is clearly stated by West 


and Buhler. The inheritance goes to the nominee of the 


_Gedeased Guru. In the absence of such nomination it goes to 


the one elected by the Mahants connected with the Muth; 
West and Buhler, page 554 and cases cited in note (ò). 

{The Court intimated that it did not want any further 
argument and delivered the following judgment. ] 


Scorr C. J.—The plaintiff sued to recover possession front 


the rst de'en“ant of certain temple properties at Dakore, 

claiming to be the Pitrai Chela of the deceased Bajrangdas 

who was a Mahant of the Dukore temple. The first de:endant 

disputed his olaim and called upun the plaintiff to prove the 

Claim he asserted’ The parties, it is not disputéd, are 
R 96 
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Bairagis belonging to the sect of Vaishnavas of the Ramanandi 
class. It has been laid down in Ram Dass Byragee v. Gunga 
Dass (1) that in that class of Bairagis, on the demise of the 
superior Math, when there is no Chela to succeed, the heads 
of the Maths ordinanly elect a successor from pupils of some 
other teacher. (Compare replies 39 and 40, relating to. 
Bairagis in Borrodaile’s Caste and Customs in Gujerat). That has 
not been done in the-present case, nor has the.plaintiff proved 
the existence of any special custom relating to the Dakore 


= Math. It is contended on his behalf that Bajrangdas under 


-a hermit, of an ascetic, and ofa student in theology” ategns I 








whom he claims wasa Sanyasi, and that he is entitled by 
virtue of a certain passage in the Mitakshara, Chapter I 
sec, 8, para 2, to succeed to the property of that San 
The passage is as follows :—“ The heir as to the prope 
order (that is, in the reverse order), the preceptor, tħeù 
virtuous pupil, and the spiritual brother belonging to the he 
same hermitage”, and the three following paragraphs make it 
clear that the expression “in the reverse order” means that 

the heir of a student in theology isa preceptor, the heir of an 
ascetic is a virtuous pupil, and the heir of an hermit is 

a spiritual brother belonging to the same hermitage. But as 

I understand the argument which has been addressed to us on 
behalf of the appellant, it is contended that the plaintiff is a 
spiritual brother of the deceased Bajrangdas, but the deceased 
Bajrangdas was not a hermit, and, therefore, that class of heirs 
cannot be resorted to in the present case.’ Putting the posi- 

tion of Bajrangdas at its highest he was a Sanyasi, and, there- 
fore, the declared heir of the Sanyasi under the Mitakshara 
would be a virtuous pupil. But the plaintiff was nota pupi . 
of Bajrangdas, therefore he does not take as his heir accord. 
ingto the Mitakshara. Itis, however, extremely doubtful 
whether the Bairagis can be classed as Sanyasis, because the—_. 
order of Bairagis is not confined to the members of the twice. 
born castes. As to this, refereace may be made to Mitakshara, 
Prayashchitta, Book II, Chapter LV, clause 201, of the Ala- 
habad trauslation. It appears to us, therefore, that both on the 
ground of custom and. on the ground of Hindu law the plaintiff 

has failed to make out his case. We, therefore, affirm the 
decree of the lower Court and dismiss the appeal with costs. 


Appeal dismissed. 





Ta pe (1) (1863) 8:Agra 295. 
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Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Haywar 


VALLI ISE AMANJI 


1914 
v. Con, 
MAHMAD ADAM ASMAL.* September +. 


——_ 


Civil Procedure Code (Act V of 1908), O. VII, 7. 11—-Plaint presented on 
insufficient Court-fee stamp—Court requiring payment in certain time— 

Non-payment—Dismissal of suit—Appeal Court cannot give option tp 

plaintiff to limit his claim to the extent of Court-fees paid—Practice. 











he plaintiffs having brought a suit on an insufficient Court-fee stamp, 
ivena month’s time within which to pay the deficiency, The + 
s failed to pay and asked-for further.time which was not given 
suit was dismissed. The District Judge on appeal was of 
at the discretion:in not giving more time was rightly exercised 
<op~er Court ; but set-aside the order of dismissal of the suit on 
is ra W byl that the order should have been in.the form of rejection of 
E O. VII, r, 11, of the Civil -Procedure Code, and directed 
the plaintiffs should-be given an option: to abandon part of their 
pie and retain only that. part for which they- had paid a sufficient 
Court-fee stamp. If the plaintiffs, in making the option, paid the 
deficient Court-fees, the same was to be accepted, and the suit tried on 
merits, On sppeal :— 

Held, reversing the order and dismissing the suit, that there was no 
law or authority to show that the plaintiffs who;had not properly valued 
his claim or paid a sufficient Court-fee were entitled æt the last moment 
to an option’such as was allowed to them by the District Judge. 


IssAP-Adam and others sued to.recover possession of certain 
lands, a house and four gabhans ( house-sites), The claim was 
valued at Rs. 605 for Court-fee purposes, namely, the lands were 
valued at Rs. 235 and the house and gabhans at Rs. 370, 
The Court-fee was paid on Rs, 605. 

The defendants contended that the claim was inadequately 
valued. The Court referred the question of valuation toa 
Commissioner who valued the house and gadhans at Rs. 1825. 
The Court eventually valued them at Rs. 1440 and asked the 
plaintiffs to pay up the additional Court-fee on or before the 

13th February 1913. 

The deficiency was not: paid. On the 13th February T913, 
the plaintiffs appeared and asked for enlargement of time ‘on 





* Appeal No. 59 of 1913 from order, passed by and remanding the suit 
passed by P, J. Taleyarkhan, Diss to C H. Vakil, First Class Sub- 
trict Judge of Broach, in Appeal ordinate Judge of Broach, in Civil 
No, 15 of 1913, reversing the degree Buit No. 266 of 1931. 
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the ground of their inability to pay. The Court declined 
to extend the time and dismissed the suit. 

On appval, the Di-trict Judze held that the lower Court 
had exeicised a wise discretion in not extending the time, but 
that it had erred in dismissing the suit. The learned Judge 
went on to say:— f 


Order VII, r. 11, of the Civil Procedure Code provides ihat the plaint 
shall be rejected in certain cases. That means the whole plaint, and not 
any particular pertion of it or any particular portion of the claim (I, L. 
29 All. 325), In the present care, however, the relief claimed in respe 
the lands was properly valued. It was only the relief claimed in 
of the houses and sites ihat was under-valued. As however { 
could have been rejected, if at all, only as a whole, the plaintitts 
my opinion, have been given the option either to confine t 
the lands or submit to the rejection of the whole plaint, 
after they had been given this option and had declined t © 
claim to the lands that the plaint should have been rejected, This optio 
they are, in my opinion, entitled to be given now, If, however, while this 
option is given to them they bring the requisite Court-fee into Couri, the 
Court will not bein a position to refuse to receive it, for a plaintiff is 
entitled to make good any deficiency in the Court-fee so long as an order 
rejecting the plaint -has not been made, and such an order in this case can 
only be passed atter the plaintiffs have had the option mentioned above, 
I therefore pass the following order :~- f 

The lower Court’s decree is set aside and the suit remitted to that Court 
being restored to, file and proceeded with as follows :—The plaintiffs should 
be given the option either to confine their claim to the lands or submit to 
the rejection of the whole plaint, If while this option is given them, they 
bring the requisite Court-fee into Court, the same should be ré eived, and 
the trial of the suit on the merits should be proceeded with. case, 
however, they neither pay the Court-fee nor confine the claim to the Tends, 
the whole plaint should be rejected. Ef they do not pay the Court-fee but. 
elect to confine ithe claim to the lands, the plaint should be ordered to be 
amended so as to limit the claim to the lands, and the claim so restricted 
should then be tried and adjudicated. 

















FEA 


Against the order of remand, the defendants appealed to the 
High Court. 


G. N. Thakor, for the appellants —The lower Court having 
held that the first Court hal exercised its discretion wisely in 
rejecting the plaintiffs’ application for-extension of time was 
not justified in reversing the decree. The suit was rightly 
dismissed under s. 10 of the Court Fees Act. 


Ratanlal Ranchhoddas, for the respondents.~ The only 
course left open to the first Court on non-payment of addj- 
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tional Court-fees was to reject the plaint ; see O. VII, r. 11, of the 
Civil Procedure Code. The word “ shall” in the rule means 
“may :” Badri Narain v. Sheo Koer ©); Bhugwandas Bagla 
v. Haji Abu Ahmed). 
The District Judge having in the exercise of discretion, 
vested in him by ss. 148 and 149 of the Civil Procedure Code, 
given the plaintiffs an opportunity of paying the additional 
Court-fee and that Court-fee having, as a matter of fact, been 
ccordingly paid up, this Court should not interfere with the 
cise of that discretion: Kirant Ahmedula v. Subabhat G) ; 
handra v. Balmukund (4). i 













PRC. J.—In this case we are of opinion that the order 
Ke District Judge is wrong and must be reversed. The 
it was bh ught in 1911, and there was a reference to a Com- 
Faissioner in regard to the value of the houses and sites claim- 
ed in the suit for the purposes of Court-fees. The Commis- 
sioner reported unfavourably to the plaintiffs, who, however, 
did not accept the report and obtained a further enquiry by 
S the Court. Ultimately the Court adopted the Commissioner's 

\_ valuation with some modification and directed the plaintiffs, 


tional Court-fee. They were given a month in which to pay 
that Court-fee. They failed to do so. The Court then acting 
under its powers under $. 10 of the Court-fees*Act dismissed 
the suit, The dismissal of the suit was of importance to the 
defendant, because it had only been filed just before the period 
of limitation elapsed for a suit of that nature, and any suit 
filed stibsequently to the order of dismissal would be barred. 
From ‘the order of dismissal an appeal was preferred to the 
District Judge on the ground that the lower Court had mis- 
‘used its discretion in rejecting the plaintiffs’ application for 
further time, that is to say, time beyond the 13th February 
1913. The learned District Judge, however, thought that the 
discretion was wisely used, So then, as far as the exercise of 
discretion goes, both Courts were of the same opinion. The 
learned District Judge, however, thought the order should 
have been in the form of rejection of plaint under O. VII, r. 11, 
and that there was authority contained in Raghubans Puri 
y. Jyotis Swarupa (5) to show that an option should have 


Va they wished to continue the suit, to pay the required addi- 


. (2) (1889) I. L, R. 17 Cal, 512. (4) (2904) 6 Bom, L R.780. 
(2) (1891) I. L. R. 16 Bom, 263. (5) (2907) I, L, R, 29 Alni+= o 
(3) (1883) I. L. R. 8 Bom, 28, ` 
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been’ given to the plaintiffs to abandon part of their claim 

and retain only that part for which they had paid a sufficient 
Court-fee prior to the 13th February 1913. We are of 

opinion that the Allahabad decision referred to does 
not justify the conclusion of the learned Judge,and we are 
not aware of any provision of law or any authority which 
shows that a plaintiff who has not properly valued his claim 
or paid a sufficient Court-fee is entitled at the last moment 
to an option such as was allowed to him by the Distri 





Judge. The plaintiffs have only themselves to thank for 
result of the case in the first Court. The defendantsare ey 
to rely upon the important benefit that they have obt 
through the order of dismissal. 
order of the District Judge and restore that of the first Co 
dismissing the suit with costs. 
The cross-objections 


costs throughout. 
with costs. 


~— 


We, therefore, set aside 


The plaintiffs must pay th 
are also dismissed 


Order set aside. 


Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Hayward. 
BHAVANISHANKAR BHAISHANKAR VYAS 


-n 
THE TALUKDARI SETTLEMENT OFFICER. * 


Civil Procedure Code (Act V of 1908), Sec, 80—Suit against public ae l 


of notice—Act by the officer in public capacity —Issue of notice of summi 
evichon—Talukdari Settlement Oficer—Gujrat Tulukdars Act (Bom. raui 


VI of 1888), Sec, 33 (2) (ec) t—Land Revenue Code (Bom, 


Secs, 79A Tt, 202. 


A notice was served upon the plaintiff by the Talukdari Settlement—_ 


X$ 


Officer to evict him summarily from certain lands under s. 83 (2) (ce ) 


* Second Appeal No. 84 of 1913, 
from the decision of B. C. Kennedy, 
Esq., District Judge of Ahmedabad, 
in Appeal No. 280 of 1911, reversing 
the decree passed by C. N. Mehta, 
Assistant Judge at Abmedabad, in 
Civil Suit No. 29 of 1909, 

J 3a(2). The provisions of the said 
Code when applied to any such 
estate shall. be subject to the follow- 
ing modifications (namely).... (cc) 
to section 7a, clause (a), the words 
“ which he uses or occupies in con- 


- travention of any of the provisions 


of the Gujarat Talukdars’ Act, 1888, 


or ”, shall be added. 

1179 A. Any person unauthorizedly 
occupying, or wrongfully in posses- 
sion of, any land—(a) to the use and 
occupation of which he has ceased 
to be entitled under any of the pro. 
visions of this Act, or (b) of which 
the occupancy right is not transfera. 
ble without previous sanction under 
section 73 A or by virtue of any con. 
dition lawfully annexed to the occu. 
pancy under the provisions of section 


62, 67 or 68, may be summarily’ 


evicted by the Collector, 










vd 


Act of 1879), z9 
i To 
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of the Gujarat Talukdars Act read with s. 79 A ofthe Land Revenue 
Code. The plaintiff sued the officer to restrain him from doing so, 
No notice was given unders. 80 of the Civil Procedure Code, The 
first Court beid that no notice was necessary, as the suit was for an 
injunction in respect of an act to be done inthe future. On appeal:— 

Held, that want of notice under s. 80 of the Civil Procedure Code 
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was fatal to the suit, inasmuch as the service of the notice which led MALUKOANT 
to the suit was the first act inthe process of eviction provided by SETTLEMENI 


s. 202 of the Land Revenue Code, and the suit having been brought to 
restrain the accomplishment of the act of eviction was a suit against a 
public officer in respect of an act purporting to be done by him in his 
official capacity. i 










IT for injunction. ; 
injunction was sought in reference to certain fields which 
d to one Jethibhai, a Talukdar of Dholera. The fields 
‘tgaged with possession by Jethibhai to the plaintiff 
nishankar, on the gth June 1899. 

n the 6th March 1907, the estate of Jethibhai was taken 
t for management by the Talukdari Settlement Officer, 
der s. 28 of the Gujarat Talukdars Act. A notice was pub. 
lished in the Bombay Government Gazetie on the 28th idem, 
calling upon all persons having claims against the Talukdar 
to submit the same in writing to him within six months 
from the date of the notice (s. 29 B). 

The plaintiff did not submit his claim as required by the 
notice. The Talukdari Settlement Officer treated his claim 
as discharged under s. 29 B, cl. 3, of the Act. On the 23rd 
June 1909, he served a notice of eviction on* the plaintiff 
under s. 33 (2) (cc) of the Gujarat Talukdars Act, read 
with s. 79A of the Land Revenue Code. 

On the 31st August 1909, the plaintiff filed the present 
suit against the Talukdari Settlement Officer, for a per- 
nanent injunction restraining the latter from summarily evicting 
iim from the fields. No notice of suit under s. 80 of the Civil 
Proceduce ‘Code was given. 

The Assistant Judge held that the plaintiff hada sufficient 
‘eason for not submitting his claim to the defendant in time; 
and that the claim was still subsisting. He held the suit was 
not bad for want of notice under s, 80 of the Civil Procedure 
Sode; and ordered the defendant to withdraw the notice of 
sviction, entertain the plaintiff’s claim and dispose of it on 
nerits. The grounds were thus expressed :— 

At the outset I shall deal with issue No. $5. This is a suit against-a 
tovernment Oficer and not against Government, and the words qualifying 
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the former are “ in respect of an act purporting to be done”, Accordingly 
by following Ganode Sundary v. Nalim Rajan (I. L.R. 36 Cal. 28, p. 89) 
which was follwed by the Sadi Court, Sind, in First Appeal No. 40 of 
1909 ( Pundoomal v. Koondansing decided on 29th Septomber 1909), I hold 
that in the present case no notice was required, as the suit was only for an 
injunction ın respect of an act to be done hereafter and not an act “purport? 
On appeal, the District Judge did not go into the question 
of notice but held that the plaintiff was debarred by s. 29 of the 
Gujarat Talukdars Act from asserting his right to possession 
under his mortgage which must be deemed to have been fully 
discharged. He, therefore, held that the defendant had 
right to eject the plaintiff; and dismissed the suit. 
The plaintiff appealed to the High Court. 


D; A, Khare, for the appellant. 
N. K. Mehta, for the respondent. ? 







ScoTT C. J.—We do not think it necessary in this case 
call upon the learned pleader who appears for the Talukda 
Settlement Officer in support of the judgment of the lower 
appellate Court, for, although, as at present advised, we think 
that the notification purporting to have been issued under s. 29 
B of the Gujarat Talukdars Act was not a sufficient reference 
to the Talukdar-debtor and his Property to extinguish the 
claim of the plaintiff, if the claim was not submitted under 
that section the plaintiff’s suit must fail because he has not 
given notice as required under $. 80 of the Civil Procedure 
Code. The cause of action in the Present case is the process 
initiated by the Talukdari Settlement Officer’ to enforce the 
eviction of the plaintiff from the property in question. 
Section 79A of the Land Revenue Code Provides that:—Any 
person unauthorisedly occupying, or wrongly in possession of, 
any land, which he uses or occupies in contravention of x 
of the provisions of the Gujarat Talukdars Act of 1888,- may be ~~ 
evicted summarily by the Collector. Then s. 202 of the 
same Code provides that :—'* Whenever it is Provided by this or 
by any other Act...that the Collector may or shall evict any 
person wrongfully in possession of land, such eviction shall be 
made in the following manner :—by serving a notice on the 
person or persons in possession, requiring them...to vacate, and 
if such notice is not obeyed, by Temoving...any person who 
may refuse to vacate.” Therefore, the service of the naticg 
which has led to this suit is the first aot in the 
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process of eviction provided by s. 202 of the Land Revenue 
Code, and the suit being to restrain the accomplishment of the 
act of eviction is a suit against a public officer in respect of 
an act purporting to be done by him in his official capacity, 
and therefore s. 80 of the Civil Procedure Code requires asa 
condition precedent to the institution of the suit a notice 
which has not been given. The suit must, therefore, be 
dismissed. Each party should bear his own costs throughout. 








Suit dismissed. 





. Before Mr, Justice Beaman and Mr. Justice Hayward. 


MADHAVRAO KESHAVRAO 


v. 
SAHEBRAO GANPATRAO. * 


Deed—Construction—Simulianeous execution of sale and re-sale—Mortgage by 
conditional sale, 


On the 7th November 1892, defendants sold their land to plaint- 
jffs’ father for Rs, 300, The plaintiffs’ father executed the same day 
a deed agreeing to re-convey the lands to the defendants if Rs. 300 were 
repaid in five years, From 1895 onwards the defendants remained 
in possession cf the land as tenants of the plaintiffs and paid Rs, 18 
as rent every year. It was found that the price Rs, 300 was inadequate, 
The plaintiffs sued in 1910 to recover possession of the land. The 
defendants contended that the transaction of 1892 amounted to 
mortgage and claimed redemption, ‘The first Court allowed the defend- 
ants’ contention and gave them a redemption decree; but the lower 
appellate Court awarded plaintiffs’ claim holding that the transaction 
of 1892 wasa sale. ‘I'he defendants having appealed :— 

_ Held, reversing the decree of the lower Court, > the real intention 
_ °° of the parties was to effect a mortgage by conditional sale by the 
contemporaneous execution of the two documents of -sale and re-sale, 


SuIT to recover possession of land. 

The land in dispute belonged originally to Madhavrao and 
Raghunath (defendants). They sold the land to Ganpat 
( father of Sahebrao and another, plaintiffs) for Rs. 300, on 
the 7th November 1892. The sale-deed stated :— 

“ Wo Madhav and Raghunath sell to you Ganpat the lands purchased from 
Manickchand and our own landin the same manner inour enjoyment... 


- *Second Appeal No. 329 of 1913, passed by T. R. Kotwal, Sub- 
from the decision of Balak Ram, ordinate Judge at Talegaon, in Ciyi] 
Assistant Judge of Poona, in Appeal Suit No, 66 of 1930. 

No, 260 of 1911, reversing the decree 
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A. O. J. Possession is given to you. .- You should pay assessment and enjoy the 
lands... Khata is in the name of our father Ke havrao, You pay 
1914 assessment init. Consideration about the price of the lands was received 
pee rom you to pay Manickchand from whom we purchased part of the land 
MADHAVRAO gold to you,” , 
TE On the same day, the plaintiffs’ father passed an agreement 
— to defendants to re-convey the land to them on the following + 
condition :— 

“Itis agreed between us that if you both pay Rs. 300 the sale money 
in five years from to-day we shall resell the lands to you and will rais 
no objection, If youdo not pay the money in five years you will 
no right to ask for a re-conveyance and the right will not avail and th 
deed taken is io be considered final: ” 

In 1895, the defendants leased the land from the pla 
as tenants. They continued to pass leases uptil 1907. 
rent reserved was Rs. 50 and the defendants had to p 
assessment which was Rs. 32. In fact, however, the plainti 
paid the assessment. The Khata of the lands :vhich stood in 
name of Keshavrao, defendants’ father, was, subsequent to 1892 
transferred to the ndme of Madhavrao ( defendant No. r ). 

On the 29th January 1910, the plaintiffs sued to recover- 
possession of lands from the defendants relying on the sale- 
deed of 1892. i , 

The defendants contended inżer alia that the agreements of 
sale and re-sale of 1892 should be read together ; that the 
transaction wis a mortgage ; and that they should be allowed 
to redeem. is 

The Court of first instance held that the transaction of 1892 
was not a sale but a mortgage. It allowed the “defendants 
to redeem the mortgage on payment of Rs. 300 ih annual 
instalments of Rs. 40 each. N, 

On appeal, the lower appellate Court held that the transac- 
tion in question was a sale. The decree of the first Court was, 
therefore, reversed and the plaintiffs’ claim was awarded. 

The defendants appealed to the High Court. 











T. R. Desai, for the appellant.—I submit the lower appel- 
late Court erred in construing the transaction as one of sale. 
The Court of first instance rightly interpreted the documents 
and applying the recognized tests came to the conclusion 
that the transaction evidenced by Exhts, 19 and 20 -wasa 
mortgage. The parties are agriculturists, The relation be- 


tween them was that of creditor and debtor, the possession, 


N 
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remained with the vendor though as a tenant, the: amount A. 0. J. 
made payable as rent represented the interest on the consi- — 1914 
deration money. The consideration is inadequate, the price TW 

À fixed being Rs, 300 whereas the income of land is found to be MapHAvRAO 
at least Rs. 75 per year, The observations in decided cases V. 
support my contention. In Jhanda Singh v. Wahid-uddin (1) SAHEBRAO 
Mr, Justice Richards expressed an opinion that where there are 
contemporaneous agreements of the same date, an almost 

“yrresistible presumption arises in favour of the transaction 
being a mortgage. In Wajid Ali Khan v. Shafakat 

Husain (2), which was a case ofthe two agreements being 
of the same date, the Court held that the transaction was a 
mortgage. No-doubt the cases of Bhagwan Sahai v, Bhagwan 
Din (3) and Ghulam Nabi Khan v. Niaz-unnissa (4) are 
against me but they turned on the special words in the docu- 
meht for re-sale, In Balkishen Das v. W. F. Legge(5) the 
Privy Council construed the transaction as a mortgage, In 
our Courts in Maruti v. Balaji (6) Sir Lawrence Jenkins 

- held under similar circumstances that the transaction 
would be a mortgage. The conditions in India differ 
and so English cases afford no guidance on the point. The 
remarks in Alderson v. White (7) are therefore distin- 
guishable. The test is, was there adebt? The amount of 
rent in such usufructuary mortgages represents the interest 
payable: Nagindas v. Kara’). The case is under s. 10A of 
the Dekkhan Agriculturists’ Relief Act and the lower Court 
had to give effect to the policy underlying the provisions of 
the statute,-namely, that relief should be given to-agricultu- 
tists as far as possible and that money lenders may -not 
evade tlie provisions of law by resorting to taking agreements 
ina particular manner so as to escape: redemption. The decree 

as of the Subordinate-Judge should, therefore, be restored. . 


A. B. Gumaste, for the respondent.—I submit the interpreta: 
tion placed by the lower appellate Court is correct, and, even 
if it be otherwise, it is a finding of fact and cannot be disturbed 
in second appeal. The District Judge has no doubt held that 
the parties were relations and that they were agriculturists and 
that the possession was with the vendor. Butit does not appear 


(1) (1911) L. L. R. 33 AIL 585. 2 Bom, L. R. 528, 

(2) (1910) I, L. R. 33 All, 122. (6) (1900) 2 Bom, L. R. 1058, 
(3) (1890) I. L. R, 12 All. 387. - (7) (1858) 2 De Q. & J. 97, 

(4) (1919) I. L. R. 33 All, 337. (8) (1904) 6 Bom, L, R. 63¢, 


(5) @899) I, L, R, 22, All, 149; ` : . 
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A..C. J. that the consideration was quite inadequate. Besides the mere 
1914 fact of the subsequent agreement being of the same date is im: 
=~ -material. I rely on the decisions of the Allahabad High Court 

MapHavrao in Ghulam Nabi Khan v. Niaz-unnissa D, Jhanda Singh v. ; 
ve. Wahid-uddin (2), and Bhagwan Sahai v. -Bhagwan Din (3) ` 

Sarat sh erd'was tio pre-existing debt and so it does not follow that 

‘the present transaction was a mortgage. 


Desai was not heard in reply, d 


HAYWARD J.—The plaintiffs sued as purchasers from the’ 
defendants tò recover possession of the purchased lands which 
.were subsequently leased to the defendants. The defexfdants 
pleaded that the transactions amounted really to a mortgage 
which they were entitled to tedeem, and not to aale and 


subsequent lease owing to a contemporaneous rom 





<a resale. The original Court held in all the circumstances 
that the two documents effected a mortgage and not a sal 
The first appeal Court held on’ a practically similar view of\, 
the circumstances , that the two documents constituted a sale 5. 
with an agreement for a re-sale. l S 
The judgment of the learned Subordinate Judge is not as clear 
as it might have been and consists very largely ofa vain 
repetition of the evideace without any indication of the parti- 
cular bearing of the’evideace quoted upon the issues to be 
determined. But 1t appears that the tollowing material facts . 
were held established. On the 16th of September 1892 a 
telation of defendants sold nis interest in the lands for Rs, 300 
to one Manikchand,. On the 7th of November ‘1892 defend- 
ants bougat out Manikcnand for Rs, 300 raised ‘by \the sale y `~ 
and resale in suit. From 1895 onwards the defendants rèmained 
in possession as tenants’ of their purchaser with’ liability-to i 
pay the assessment amounting to Rs, 32 at a nominal rent of j 
about Rs, 50.. But asa matter of fact the assessment was not 
paid by the tenants but by the purchaser, so that the rent 
actually received was about Rs. 18 only, which would be in- 
terest at 6 per cent. on the purchase money Rs, 300, instead 
of the nominal rent of Rs. 50. There was, subsequént tothe 
sale and resale, a transfer of the names in tavour of defendant 1, 
and not intavour of the purchaser in tne revenue records. 
There was evidence -to show that Rs, 300 was a wholly 


i (1) (1910) I, L.'R, 33 AL, 337. (3) (1890) L. L. R. 12 ALL 387. 
É (2) (1911) Ted. R. 33 All, 585, 4 5 4 
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inadequate price for the lands, Two Kulkarnis stated that a A. O- J. 
fair rent would have been Rs. 75 a year, so that the real value 4944 
of the lands would have been anything fron Rs. 750 to =~ 
Rs. 1,500. It appears that these were the facts up n which the Mspwavrao 
original Court he'd that the real intention of the parties in , 7. 
executing the two documents of sale and resale was to effect “#®SRA0 
a mortgage and not an absolute sale with agreement of resale, Hayward J. 
The first appeal Court appears to have accepted these facts - 
generally, though the learned Judge, without stating definitely 
that he considered Rs. 300 a fair price, cast some doubt upon 
the value of the lands as estimated, On those facts he came 
to the opposite conclusion, namely, that the proper construc- 
tion of the two documents was that they effected an absolute 
sale with an agreement for resale. 
On second appeal to this Court it has-been urged that in 
view of the facts established and the contemporaneous nature 
of the two documents the proper construction would be that 
they constituted conditional sale. We have no doubt in all tne 
circumstances that that is the proper construction and that 
the real intention of the parties was to effect a mortgage by 
conditional sale by the contemporaneous execution of the two 
documents of sale and resale. It was suggested on the other 
side that it was not open to us to speculate on the exact 
relations of the parties in this suit which was inform one 
between a landlord aud tenant, but it appears to us that tne 
teal nature of tue leases as well as of the transactions of sale 
and resale have been called in question in this litigation, and 
that we are bound to consider them in view of the very wide 
terms of s: 10A of the Dekkhan Agriculturists’ Relief Act. 
We must, accordingly, allow this appeal and restore the 
decision of the original Court and reverse that of the appeal 
Court. Each party to bear his own costs of both appeals, 


BEAMAN J.—I concur in the judgment just delivered by 
my learned brother. I have no doubt but that the 
contemporaneous documents of 1892 do constitute what is 
known in this country as a mortgage by conditional sale. 
Neither have 1 the least doubt that that was the intention of 
the parties executing them. - Such mortgages are legislatively 
recognised, and I have only toobserve that inno true 
mortgage of this class will any debt be apparent. It is idle, ° 
therefore, to criticise mortgages by conditional sale by 
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A. O. J. reference to the essential. conditions of a mortgage in the 


1914 


— 


English sense of that word, It only needs to peruse: the judg- 
ments of the Courts relating to ‘these mortgages to observe 


Map#avrso how necessary it isto bear this in mind when the question 


&c. 


1914 


y 


August, 24, 


is whether upon an interpre.ation of documents alone the 
result is a mortgage by conditional sale or an out and out 
sale, 

Appeal allowed. 


Ux Before Sir Basil Scott, Kt., Chief Justice, and Mr. Justice Hayward, | 


NAGINDAS JEKISONDAS 
v. 


NANABHAI DULLABHRAM.* 


Deed, construction of—Sale—Mortgage—Simulianeous documents of sale and 
re-sale, anda lease, « - : 


r 


The plaintiff sold his house to the defendant for Rs.399 on the goth’ 
March 1909; and on the same day he passed another document to 
the defendant, taking the house on hire at Rs, 2-4-0 per month, The 
defendant passed a document to the plaintiff on the same day, agreeing 
that if the plaintiff paid Rs, 399 within three years and if the rent was 
regularly „paid, he (defendant) would resell the house to the plaintiff. 
The.deed also provided that if the house was destroyed by fire within 
three years, the defendant was entitled to recover the umount 
of Rs. 299 and the rent which might be due, from the person or the 
property of the plaintitf. In 1892, the plaintiff sued to redeem :— 

Held, that the three documents read together amounted to a mortgage 
of the house, that is to say, a transfer of the property with the right 
of redemption within a fixed period and an agreement to pay rent in 
lieu of reasonable interest. f 


SUIT to redeem. Sos 
The plaintiff Nanabhai passed a sale-deed of his house te 


Nagindas and others ( defendants ) for Rs. 399, on the 30th © 


March 1900. On the same day, he executed a rent-note in 
favour of defendants agreeing to pay Rs. 2-4-0 every month 


as rent of the house. That very day, the defendants passed 


an agreement to the plaintiff, the material portions of which 
ran thus :— 
1, Ifwithin three years from this day (you pay) Rs. 399 as principal 
and if you pay month by month the rent which accrues due under the rent- 
* Second Appeal No. 720 of 1913, decree passed by N. V. Desai, 
from the decision of M.S, Advani, Subordinate Judge at Surat, in Civil 
District Judge of Surat, in Appeal Suit No. 149 of 1912, 
No, 10 of 1918, confirming the 
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note which you have this day passed tome agreeing to pay Rs. 27 as rent 
every year for the said house, I will re-sell the house to you at your 
expense, whenever you pay Ks, 599 to me withinthree years. 

2. If you fail to pay rent month by month as provided in the rent-note and 
ifthe rent is not paid for three consecutive months, L am not bound by 
this agreement. Iam then at liberty to take possession of the house from 
you and todo what I please with the house, 

8, Ifyouor your heirs and representatives pay the rupees within the 
aforesaid three years, I or my heirs and representatives will accept the 
same, Butif you or your heirs and representatives fail to pay the rupees 
to me within the time aforesaid, this agreement is void at the end.of the 
‘paid period, and atthe end of the period, neither you nor your heirs and 
representatives have any right to the said honse, and Ior my heirs and re 
presentatives are entitled to do whatever we please with the house, 

4. If within the said pericd of three yearsthe said house is destroyed 
by any calamity or vis major, even then Lor my heirs and representatives 
have the right to recover my principal amount Rs, 399 and the rent which 
may be due to me on account, from the person or the property of you or 
your legal representatives or from the land of the sgaid house, or from 
whatever other sourcé I please, 

* * # * x 

6. Ifyou pay the principal sum Rs. 399 and the rent which may be due 
within the aforesaid period, or if you cause any body to make the payment 
I agree to pass a deed of sale in favor of any. person named by you, 


On the 17th June 1912, the plaintiff sued to redeem the 
mortgage, alieging that the transaction of 1900 was a mortgage 
and not a sale. 

The defendants contended that it was a sale out jad out. 

“The lower Courts held that the sale and the agreement 
for re-sale when read together made out a mortgage which the 
plaintiff was entitled to. redeem, They passed the usual 
redemption decree, 

The defendants appealed to the High Court, 


SD. As Khare, and P. D. Bhide, for the appellant—We 
submit the lower Court misconstrued the real nature-.of the 
transaction between the parties evidenced by Exts. 42, 43 and 
44. The parties are not agricul turists and the documents must 
be’ interpreted as they stand in their natural meaning. Ex- 
hibit 42 purports to be a sale out and out and passes posses- 
sion to the purchaser. No doubt there was a contemporaneous 
agreement to re-convey if the amount was re- paid in a parti- 
cular time, But that cannot by itself make the transaction a 
mortgage, The vendor not having re-paid the amount within 
the period fixed, our title became absolute. There are two 
different agreements -nd each must be read by itself. Exhi 
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A. 0. J. bit 44 gave no mutual or reciprocal remedy, to the purchaser, 
1914 hence there was no debt andso no mortgage: vide Lord 
=~  Chancellor’s remarks in Alderson v. White). 1 rely upon 

Naaras the principles laid down in Patel Ranchod v. Bhikhabhai (2) 

v. - and by the Allahabad High Court in Ghulam Nabi Khan v. 

Aa adai Niaz-unnissa (4) and Jhanda Singh v. Wahid-uddin (4), 
The mere fact of a contemporaneous. agreement for re-sale 
without anything else cannot convert the out and out sale 
into a mortgage by conditional sale, 


T. R. Desai, with Ratanlal Ranchhoddas, for the respon- 


dent —We rely on cl. 3 in Ex. 44, and the remarks of 
Richards J. in Jhanda Singh v. Wahid-uddin. (5) 


ScorT C. J.—This was a suit for redemption by the plaintiff 
to recover a house. The question for decision by the lower 
Courts wás whether the transaction with reference to which 
the plaint was instituted was a sale or a mortgage. On the goth ` 
March 1900 three documents were executed. One of them 
purported to be a sale-deed. It recited that the house had 
been given in mortgage with possession to one Jagjiwandas 
Kaliandas in 1897, but the mortgagor had got possession of 
it as a tenant and continued to hold it as a tenant up'to the 
goth March 1900, and that a decree had been obtained by 
the mortgagee in 1900, and Rs. 175 was due. This amount 
had been paid by Ghelabhai Atmaram, the ostensible 
vendee, and the balance of Rs. 224 had been paid in cash 
making altogether Rs. 399, and consequently the house 
having been redeemed from the mortgagee was taken from 
the possession of the mortgagor and given into the possess- 


ion of the ostensible vendee who was made the absol 
owner. : č ` 


Another document executed between the parties at the 
same time was one by which the ostensible vendor said that 
he had taken the house on hire from the vendee at Rs. 2-470 a 
mouth, or Rs. 27 a year, but the vendee might at any time 
demand possession of the house and it was then to be given 
up to him. l ; 

The third contemporaneous document was one by which 
the vendee agreed that, if within three years the vendor 


ge nh ee Ove a a ee 
(1) (1858) 2 De Q. & J. 976 (4) (1911) I. L. R. 33 Al. 585 
(39-(1896) I. L: R. 21 Bom, 7043 (5) (1911) I, L. R, 33 AlL 585. 


(.( 10) L L. R. 38 All, 337. 
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paid Rs. 399 as principal, and paid from month to month 
the rent accruing due under the rent-note passed that 
day for Rs. 27 as rent every year, he would re-sell. 
the house to the vendor at his expense at any time 
within three years. Then there was a clause that, if the 
rent was not paid for three consecutive months, the agree- 
ment for re-sale should not be binding upon the vendee. 
The fourth clause, not following the law of landlord and tenant 
as expressed in s. 108 of the Transfer of Property Act, provided 
that if within three years the house was destroyed by any 
calamity or vis major still the vendee, his heirs and repre- 
sentatives had the right to recover the principal amount of 
Rs. 399, and the rent which might be due, from the person or 
the property of the vendor, or his legal representatives, or 
from the land of the house, or from whatever other source he 
pleased, a provision suggestive of one of the remedies ofa 
mortgagee under s. 68 of the Transfer of Property Act, In 


777 
A. C. J. 
1914 


Seya 
NAGINDAS 
v. 
NANABHAI 


— 


Scott C, J. 


the 6th clause there is again a reference to the principal sum . 


of Rs, 399 and the rent which may be due. 

Now the rent amounts to 63 per cent. upon Rs. 399, and we 
have no difficulty in arriving at the same conclusion as was 
arrived at by the Judges in the two lower Courts that these three 
documents read together amount to a mortgage of the 
house, that is to say, a transfer of the property with the right 
of redemption within a fixed period and an agreement to pay 
rent in lieu of reasonable interest. It does not appear to us 
that the facts in the cases which have been relied upon, such 
as Kapil Deo Singh v. Ram Rikha Singh (1) and Alderson v, 
White (2), are so similar to the facts in this case that we 

yought to arrive at the same conclusion as was arrived at by 

the Courts in those cases, Agreeing as we do with the lower 

ourts we confirm the decree and dismiss the appeal with 
costs, 


Decree confirmed, 





(1) (4910) L. L. R, 33 All, 237. (2)({1858)2 De G. & J. 97. 
g. 98 
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Before Sir Basil Scott, Kt., Chief Justice, and My. Justice Hayward 


SATVAJI BALAJIRAO DESHMUKH 


1914 
a) i i U. 
Seplember 8, SAKHARLAL ATMARAMSHET, * 


Decree ~Haxecution— Payment ordered to be made within six months—Confirmas 
tion of decree by appeal Court—Payment can be made within six months 
of the date of the appellate decree. 


A lower Court.of appeal directed the plaintiff to pay a sum of money 
to defendants within six months of the date of its decree, and that if he-- 
‘failed to do so, he should forfeit his right to recover possession of tho 
‘land in dispute. This decree was confirmed by the High Court on 
` appea’, The plaintiff made the payment within six months from the 
date of the High Court decree, though the period of six months from 
. the first decree had elapsed, The lower Court held that the payment 
not haying been made within six months from the decree of the lower 
Court of appeal, the plaintiff had forfeited his right to recover possess- 
` jon of the land, The plaintiff having appea'ed ;— 
Held, that the plaintiff had complied with the terms of the decree in- 
` asmuch as he had made the payment within six months of the dato . 
of the High Court decree, which confirmed the first decree, ` 


EXECUTION proceedings. 
The decree under execution entitled Satvaji ( plaintiff ) to 


recover possession of the land in dispute ftom Sakharlal and 
others ( defendants ) on certain terms. 

Defendants Nos. 1-6 owned the land, which they mortgaged 
with Sakharlal( defendant No. 7). The defendants Nos. 1-6 
next sold their right, title and interest in the landto the 
plaintiff. l 
` The plaintiff sued to enforce his purchase against the 
defendants Nos. 1-6 and to redeem the mortgage to defend- 


N, 


ant No. 7. ae 

The first Court dismissed the claim. 
On appeal, however, the plaintiff was successful and obtained 

a decree in the following terms :-— 

I set aside the lower Court’s order dismissing the suit and decree that 
on plaintiff-appellant paying defendants 1 to 6 the sum of Bs, 203-8 and. 
` paying all costs his own and defendants t-7 in the suit, within six months 
from to-day, he shall be put ın possession of the property and shall then pay 
defendant No.7 the sum of Rs, 997-3-0 now found to be dueon the mort- 


* Second Appeal No. 169 of 1914, contirming the order passed by K. 
from .the decision of G. R- Datar, V. Mehta, Subordinate Judge at 
Additional Assistant Judge at Murbad, in Darkhast No. 212 


Thana, ig Appeal No. 20 of 1913, of 1912, 


aA 
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gages with future interest at 6 per cent, per annum from ‘he date of recover- A. C. d. 
ing possession to the date of payment of Rs. 633 by annual instalments of 

Rs. 150 payable in February of each year beginning with February 1912. 1914 
If there is a failure to pay any instalment when due defendant No.7 may ea 
apply to the Court for an order under s. 15B (2) Dekkhan Agriculturists’ ` ATVAJI 
Roliof Act. If plaintiff fails to pay the sum due to defendants 1-6 and Betas 
coats within six months from to-day he shall forfeit his right to recover 

possesssion of the land, 


— 


The plaintiff appealed to the High Court against the decree ; 
and the defendants also filed cross-objections to the same. 

he High Court confirmed the decree. 

The plaintiff deposited the amount in Court as directed by 
the debree within six months of the date of the High Court 
decree, though more than six months from the decree passed 
by the lower appellate Court had elapsed. He then sought 
to recover possession of the land, 

The Court of first instance rejected the plaintiffs’ prayer 
on the following grounds :— 

The defendant No. 7 ( who is purchaser of the property from defendants 
1-6) bas put in this application contending that the opponent having not 
complied with the terms of the decree of the District Court within the 
time fixed his right tə recover possession in execution of the decree is 

. forfeited. J think the applicant’s contention is sound, The plaintiff-oppo- 
nent should have deposited the amount within the time fixed in the decree 
of the District Court or applied to the High Court to extend the time fixed 
in the District Court’s decree. The decrce of the High. Court confirming 
the decree of the District Court cannot be interpreted to extend the time 
fixed in the decree of the District Court ; Ramaswanii v. Sundara, I. D, Re 
31 Mad, 28. 

This order was confirmed on appeal by the lower appellate 
Court. - 


- The plaintiff appealed to the High Court, 


SP. D. Bhide, for the appellant—I submit the period of 
six months for payment of the amount should be held to run 
from the date of the High Court decree in Second Appeal 284 
of x911 which confirmed the decree of the District Court at 
Thana.’ The decree of the Thana Court was merged in the 
High Court decree and the High Court decree was the only 
decree in the case that was to be executed. We made pay- 
ment within six months of that date and so the lower Court 
is wrong in refusing to put us in‘possession on the necessary 
payment having been made: Bhagirathibai v. Hari Ravji 
Chiplunkar (1), - . 








(1) (1894) I, L. R. 19 Bom, 318, 


780 THE BOMBAY LAW REPORTER. [ VOL. XVI. 


A, ©. J. . I further submit the original décree was of the nature of a 
“1914 decree wisi and so was not capable of execution tillit was 
T New made absolute. 

Sarvasr T. R. Desai, for the respondent.—I submit the decree of 

v. „the Thana Court was not a decree nisi. It imposed a condi 
SARWARLAT tion on the plaintiff, first to pay arrears of purchase money 
to the defendants 1-6 within six months of its date and 
then having done so, he was to redeem defendant 7, The 

High Court decree confirming the Thana decree cannot per {d 
se extend the period of six months from the date of the 

Thana decree: Ramaswami Kone v. Sundara Kone (1) 
The same principle is applied to pre-emption decrees by the 
Allahabad High Court in Narain Das v. Hazari Lal (2) and 
Chiranji Lal-v. Dharam Singh (3). `The Calcutta High 
Court has taken the same view in Bhola Nath Bhuttacharjee 
v. Kanti Chundra Bhuitacharjee (4). If at all the only 
remedy of the plaintiff would be to apply, if advised, to the 
High Court for review in Second Appeal 284 of 1911 and ask `` 
for extension of time. But he cannot ask the executing Court 
to extend the time at this stage. Section 148 of the new Civil 
Procedure Code cannot apply to this case: Suranjan 
Singh v. Ram Bahal Lal (5). 


ScoTT C. J.—The suit in relation to which the execution 
proceedings now in question have been taken was brought 
by the plaintiffeagainst the first six defendants as vendors who 
denied his title as purchaser and against the 7th defendant 
as mortgagee from the other defendants to enforce his pur- 
chase against the vendors and to redeem the mortgage. 

The original Court dismissed the suit holding that the 
plaintiff's title as purchaser was not established as he had not 
paid the full purchase money and was not ready and wiling 
to perform his contract. The first appeal Court, however, 
reversed the decree of the original Court and passed a ` 
decree that on the plaintiff paying defendants 1 to 6 the sum 
of Rs. 203-1-8 and paying all costs in the suit within six months 
from the date ofthe decreehe should be put in possession 
of the property and should then pay defendant 7 the sum of 
Rs. 997-8-0 found due on the mortgage with further interest 
from the date of recovering possession to date of payment on 

Biais i (1) (1907) I. L, R. 31 Mad, 28 (4) (1897) I. L, B. 25 Oal, 311, 


(2) (1895) I. Le BR,» 28 All-2as, (5) (2920) 12 A. L' J. $20, 
(8) (1896) I, L, R. 18 All, 455, 
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Rs. 633 by annual instalments of Rs. 150 payable in February A. C. J. 
of each year beginning with February 1912 and that if the 4914 
plaintiff failed to pay the sum due to the defendants 1 to 6 ~~ 
and costs within six months from the date of the decree he Sarvasr 
should forfeit his right to recover possession of the land. v > 
None of the parties were satisfied by this decree, The SAKHARTAT 
plaintiff within ninety days filed an appeal to the High Court sSeott C.J. 
and the two sets of defendants filed separate sets of cross- —— 
x objections. The decree was, however, confirmed by the High 
‘Court and the appeal and cross-objections were dismissed. 
Within six months from the date of the High Court decree 
the plaintiff deposited in Court the amount payable by hime 
The defendant No. 7 then put in an objection that the plaintiff 
not having complied with the terms of the decree of the 
first appellate Court his right to recover possession in execu. 
tion was forfeited. 
Both the lower Courts have upheld this objection on 
the authority of Ramaswami Kone v. Sundara Kond: ). 
There is, however, the direct autherity of this Court to 
the contrary: see Wanchand v. Vithu(2) It was there 
said: “ Both parties must be held equally bound or ‘equally 
benefitted by the result of this second appeal, and if the 
original respondents would have become entitled to execute 
the decree of the High Court in case it had reversed the . 
decision of the lower Courts, we do not see any reason which 
prevents the present appellant from claiming his right to exe- 
cute the decree of the High Court in his favour.” These 
observations, which were based upon a similar state of facts, 
are applicable to the present case and the lower Courts should 
have followed that decision. It was in accordance with 
ee reported in Sekhalchand Rikhawdas v. Vel- 
thand Gujar(8),- - 
_ The decision of the Madras High Court followed by the 
lower Courts refers to the judgment of Sir John Edge in ` 
Jaggar Nath Pande v. Jokhu Tewari(4), which was based upon 
the express provisions of s. 214 of the Civil Procedure Code 
applicable in decrees in pre-eption suits, but we. do not 
- understand that judgment as throwing any doubt on the Full 
Bench decision in Muhammad Sulaiman Khan v. Muhammad 
Yar Khan(5) delivered by the same learned Chief Justice and ` 
(i) (907) L L, R, 81 Mad, 28, (4) 0896) I, L. R. 18 All, 228, 
(2) (1894) I. L. R, 19 Bom. 258, (5) (1888) I, L, R, 113 AIl 257, - 
(3) (1893) I. L, R, 18 Bom, 293, 


a 
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A.C. Je, applied in Sakhalchandh Rikhawdas v. Velchand GujarQ)and 
1914, Vanchand v. VithulS) or the Full Bench decision of the 
=~ = Allahabad High Court, Shohrat Singh v. Bridgman(3), explained 

Saivat and adopted in Muhammad Sulaiman Khan v. Muhammad 

Yar Khani). The observations of Banerji J.in Bhola Nath 

Bhuttacharjee v, Kanti Chandra Bhuttacharjee's), referred 

Soott C- J. to in Ramaswami Konev. Sundara Kone(6) and relied on by 

the respondent’s pleader before us, were in a case where the 
decree of the lower Court had been dismissed and n oe 
‘confirmed ; and Banerji J. may have had in mind the possible 
distinction between dismissal and confirmation indicated’ by 
Jenkins C. J in Kailash Chandra Bose vw. Girija Sundari 
Debi. (7). Of the other cases cited for the respondent, Patloji 
v. Ganu(®) was a case where there was no decision on final 
appeal but only a dismissal for non-prosecution in the final 
appeal and similar, therefore, to the decision of the Judicial 
Committee in Abdul Majid v. Jawahir Lal) in which it was 
held that the time for executing a deciee nisi for sale of 
mortgaged property ran from the date of the” -High Court 
decree confirming the ‘decree of the first Court. Aminabi 
v. Sidu (10) was’a case where the decree had been legally 
executed before the appeal and the defendant never applied 
for astay of execution er tendered the money payabie by 
him till after the dismissal of the appeal. . We also think that 
the decision im Raja Bhup Indar Bahadur Singh v. Bijai 
Bahadur Singh (1) is an authority in the appellant’s favour. 
What has to be looked at and interpreted is the decree ‘of the 
final appellate Court, in ihis case the High Court. 

We reverse the decree of the lower Court, set aside the 
defendant’s objection and remand the plaintiffs application 
in execution for disposal according to law. . Ts 


Defendant No. 7 to pay the costs of the objection through- 


u. 
SSR qaRnas 


— 


WV. l 
Decree reversed. 
a ta ee ie i a 
(a) (2893) I. L. R. 18 Bom, 203, _ (7) (1912) I. L- R. 39 Oal. 925, 929, 
<2) (1894) I. L. R. 19 Bom. 258, (8) (1890) 1. L. R. 25 t om. 270. 
. i3) (1882) I. L. R. 4 AIL 376. (9) (1924) I. L. R, 36 All 350. 
í (4; (1888) L L, R. 11 All. 267. (10) (2892) I. L. R. 17 Bom, 547.. 
(5) 1897). L, B, 25 Val, a11. (11) (1900) L, R. 27 I. A, 209, 


6) (1907) 1. L. R. 31 Mad. 28, 2 Bom, L, R. 978, 
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[ On appeal from the High Court of Judicature at Madras, | 
Present : 


"2983 


LORD MOULTON, LORD SUMNER, SIR JOHN EDGE AND : 


MR. AMŁER ALI 


CHIDAMBARAM CHETTIAR 
; v. 
SRINIVASA SASTRIAL.* 


Ț 
Dee of Assigument—Validity of—Assigument for valuable consideration 
vow if made to defeat creditors—Such assignment not valid even in part. 


aes assignment by a debtor is void against his creditors when he 
isin state of insolvency or when the effect of the deed is to leave him 
without the means of paying the depts due by him at the time of the 
assignment. If such 18 the condition of the debtor or the con- 
sequence of his act, to render the deed valid it must be proved that the 
assignment made was on good consideration and bona fide. The 
deed, which though in part for good consideration, is, as regards 
the other part, only any arrangement to defeat cred.turs, is wholly void 
against the creditors and cannot be upheld to the extent to which it 18 


supported by consideration. 


THe facts of the case briefly stated were as follows :— 
One Sami Aiyar obtained a decree in Original Suit No 12 of 
1899 filedin the Court of the Subordinate Judge anda sum 
of over Rs. 14,000 was held in deposit by the Court to the 
credit of the decree-holder Sami Aiyer,-who was lumself in. 
debted to various persons, some of whom obtained money 
decrees against ‘him. On the 28th March 1900, Annamali 

Cretti, one of such decree-holders in Original Suit 93 of 
1899, obtained from Sami Aiyer a deed of assignment, where | 
by the latter purported to assign to. the former his rights 
under the decree in Original Suit No. 12 of 18y9 for the con. 
sideration of Rs. 15,000, which was stated in the deed to 
consist of (1) Rs. 4,390 due to the assignee under his decree 
in Original Suit No. 93 of 1899; (2) Ks. 1,650 or so dus -to 
Lakshmana Chetti; (3) Rs. 1,185 due to K. Srimvas Aiyar; 
(4) a cash payment ot Rs. 7:775 paid to assignor belore tne 

*Reported by J. M, Parikh, (1) (1906) L, L. B. 30 Mad, 6, 

Barrister-at-Law, London, 
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Sub-Registrar. Both Courts in India found that. the amounts 
stated under (1), (2) and (3) were in fact due. But with 
regard to the amount stated under (4) the assignee took it 
back from Sami Aiyar, and on the 3rd April 1900 Annamalj 
Chetti and Sami Aiyar entered into an arrangement, according 


to which the whole amount under (4) was alleged to have. 


een applied in discharge of several debts due by Sami Aiyar. 
Both Courts in India held that this transaction was fictitious : 
and as regards assignment the High Court had “no doubt 
that arrangement effected by the assignment, though partly 
entered into for the purpose of discharging debts really due by 
Sami Aiyar, was also clearly intended to secure a sum of 
over Rs. 7,000 to the assignor himself, or to persons in whom 

. he was interested, but were not his creditors. ” 

The present appellant, claiming through Annamali’ Chetti, 
applied under ss. 232 and 250 of the Code of Civil Procedure, 
1882, to be brought on record as transferee decree-holder, 
but on the objection of the present respondents, who had 
attached the decree in Original Suit No. 12 of 1899 in’ execu- 
tion of decrees against Sami Aiyar, his petition was dismissed , 


_ The appellant thereupon brought Original Suit No. 2 of 1902 


to establish his claimas assignee of the decree, That suit 
was dismissed by the Subordinate J udge on the ground that 
his remedy was by appeal against the order dismissing peti- 
tion in execution proceedings under ss. 232 and 250 of the 
Civil Procedufe Code, and not by a separate suit. The 
appellant then preferred to the High Court two separate 
appeals against the said two orders respectively, but both 
‘those appeals were dismissed by the High Court. The judg- 
ment after stating that “the arrangement. was partly a 


devise intended to defeat Sami Aiyar’s other creditors.” 


concluded as follows :— 


“ In this view, the next question for decision is whether the assignment 
to Annamalai is valid as against the respondeats. 

The property sought to be assigned, not be immovable property, 
8.63 of the Transfer of Property Act has no direct application and we must 
decide the question by a reference to general principles of justice, equity 


` and good conscience, As observed by the Judicial Committee of the Privy 


Council in Gorletie v. Radcliffe (14 M, P, C. C. 136 i- 15, Eng. Rep. af 
page 257), ‘Hach case must depend upon its own circumtances, and in all 
the question is one of fact, whether: the transaction was bona fide, or was 
a contrivance to defraud creditors, It may, however, be stated generally 
that a deed is void against creditors when the debtor isina state of inë 
solvency, or when the effect of the deed is to leave the debtor without the 
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means of paying his present debts, If this isthe condition of the debtor, 
or the consequence of his act, it is not sufficient to render a deed valid 
that it should be made upon good consideration ; for as it is said in Tuyue’s 
Case (3 Co. Rep 80) a goud consideration does not suffice if it be not also 
bona fide,’ Yhis statement of the law is sufficient to support the conclusion 
of the Subordinate Judge, that the assigument was invalid. As, howe er, 
Mr, Krishnasami Iyer, on behalf of the appellant, strongly contended that 
the last paragraph of s, 53 of the Transfer of Property Act, as interpreted 
by this Court in Ramasami Pillai v. Adenaranyana Pillai (I. L. R. 20 
Mad. 465) warrants a different view being taken, we will briefly deal with 
‘his contention, In effect, his contention is that wherever there is any real 
consideration, however small, for the transfer, the question of intention is 
immaterial and the transaction must be held to be one entered into in good 
faitb and therefore not invalid as against creditors either under the Statute 
of 13 Elizabeth, o. 5, or under s. 53 of the Transfer of Property Act, even 
though it was in fact intended to delay or defeat creditors and had the 
intended effect. This contention is, we think, on the face of it, unsustain- 
able for the simple reason that under both enactments good faith as well as 
consideration is made, in terms, an essential condition of the validity of 
“the transfer. This has been pointed out again and again both in the 
decisions of this Court and by the text-writers referred to by Mr, Sivaswami 
lyer in his reply for the respondents, (Corletée v. Radcliffe already cited ; 
Bott v. Smith, 21 Beaven $11; Ln re Johnson, Golden v. Gillam, L. R, 20 
Ch. D. at page £92; Hw parte Chaplin, In re Sinclair L. R. 26 Ch, D. 338 
per Fry L. J.; Smith’s Leading Cases, 11th Edition, Vol. 1, pages16 and 
17; May’s Fraudulent Transfers (May on Fraudulent and Voluntary Dis- 
positions of Property) pages 85; Ranxchhodas Harguvandas v. Chunilal 
Balmukunddas, 5 Bombay Law Reporter, 213,) 

As. rds the passage at page 466 of the case of Rt&masami Pillai v, 
Adinarayw,..3 Pillai (I. L. R, 20 Madras 465) the Judges a; pear to have merely 
intended to repeat the language of Thesiger L, J. in La parte Games (L, R, 12 
Ch, D. 314) which again refers to Allen v. Bonnett (L, R. 5 Ch, App, Cas. 
page 577). In neither of these two cases was the statement intended to give 
en exhaustive explanation of the term bona fide in connection with such 
transactions. In both the Judges were dealing with mortgages, and what 

„Ay said was that, where a mortgage was granted fora sum really due, 
the transaction could not be impeached except upon the ground that 
the transaction, though in form a mortgage, was in truth, a trust in 
favour of the debtor, and thus a mere cloak to secure an advantage to him. 
In effect, they were referring to the condition of things which was dealt with 
by Lord Coke in Twyne’s case (3 Co. Rep, 80) when he said thus: “Ifa man 
be indebted to five several persons in the sums of £20 and bath goods of the 
value of £20., and makes a gift of all his goods‘to one of them in satisfaction 
of his debt, but there is a trust between them that the donee shall deal 
favorably with him in regard of his poor estate, either to permit the donor 
or some other person for him or for his benetit, to use or to have pos:es- 
gion of them, and is contented that he shall pay him his debt when he is 
able, this shall not be called bona fide within the said proviso, for the 
proviso saith on a good consideration and bona tide, so a good consideration 
dotb not suffice if it be not also bona fide ”, 
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It is scarcely necessary to add that there is nothing in the Statue of 
Elizabeth or ins, 53 of the Transfer of Property Act, to prevent a creditor 
giving a preference provided nothing more is done by the transaction either 
with reference to the transferor or transferee so as to injuriously affect the f 
creditors of the former, 

Another argument of Mr. Krishnasami Iyer for the appellant was 
tLas to the extent of the payments made by Annamalai on behalf of Sami 
Tyer’s creditors, the assignment should be held to be good, and the appellant 
should. be allowed to execute the decree as if he were a joint creditor with 
Sami Aiyar, We cannot accede to this argument, ‘he transaction being 
entirely invalid as against the creditors, we cannot allow it to be treate 
as partly valid. It is open to the appellaat to protect himself by discharg!—, d 
ing the claims of Sami Lyer’s other creditors, at whose . instance the transac- {^> 
tion is voidable ”, K 


De Gruyiher, K. C., and Brown, for the appellant, con- Si 
tended that in so faras the creditors were paid off the appel- ~ 
lant should be allowed to stand in the shoes of those creditors, 
even though the Courts below had concurrently foung 
that the assignment was not made bona fide. f 


The respondents did not appear. 
The judgment of their Lordships was delivered by 


Lorp Moutton.—Their Lordships are of opinion that the 
two decisions appealed against are correct; that the High Court 
acted rightly in setting aside the two assignments, the one to 
Annamalai and the other to Chidambaram, and that no valid 
proceedings can therefore be based on either of those assign- 
ments. The question whether any of the parties can establish 
tights based, not on the assignments, but on other grounds, 
such as the actual payment of debts, is a point which was in 
their Lordships’ opinion, not before the Courts below, and is 
not before their Lordships, and on that point therefore they - 
pronounce no opinion. os 

Their Lordships will, therefore, humbly advise His Majesty 
that these appeals should be dismissed. : 
Appeal dismissed. 


Solicitors for the appellant: Chapman, Walker and Shephard 
The respondents did not appear. i 
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( On appeal from the High Court of Judicature at Fort William in Bengal, 
Present: 


LORD MOULTON, LORD SUMNER, LORD PARMOOR,. 
SIR JOHN EDGE AND MR. AMEER ALI. 


SRIMUTTY RANIMONI DASI 
a v. i 


y RADHA PRASAD MULLICK. * 
4 


du Law— Will—Construction—Gift to daughters in equal shares and sha re 


each to her sons on her dcath—Gift to a class—Incapacity of some to take - 


By that donee must be in ewistence at the lestator's death— Tindu 
Wills a (Act XXI of 1870), Sec. 3. 


JA aa by his will directed his executors, on the failure ab initio of 
a prior bequest to an adopted son, “to make over and divide the whole 
of my estate, both real and personal, unto and between my daughters in 
equal shares, to whom andtheir respective sons I give, devise and 
i bequeath the same, but should either of my said daughters die without 
leaving any male issue surviving, but leaving my other daughtor 
her surviving, then in such a case the surviving daughter and her sons 
shall. be: entitled to the share of the deceased daughter, or in the case 
of the death of either daughter leaving sons the share of such daughter 
* is to be paid to such her son or sons share and share alike.” 
In 1904, when the testator’s two daughters, R and P, were both alive, 
. R brought a suit for the construction of the will. In that suit the 
. Privy Council in 1908 held that “in the events ‘that have happened, 
the daughters of the testator, R and P, are entitled to the testator’s 
estate in equal shares for life and with benefit of survivorship between 
themselves.” P died in 1999 leaving her surviving several sons, some 
' of whom were born during the testator’s life-time, while others were 
born after his death. On the question, who became entitled to P’g 
share on her death, the High Court on appeal, beld that the Privy 
Council in making their order intended only to describe the utmost 
_--‘interest that the daughters could take between themselvos in the 
events which up to that time had happened, and had no intention to 
decide the rights of the daughters’ sons in reference toa subsequent 
contingent event, which had now happened in the death of P leaving 
sons; and that the intention of the testator was that the sons ofa 
daughter should take her share on her death; but that though the gift 
to P’ssonsas a class was not void onthe ground that those of such 
sons as were born after the testator’s death could not take under the 
rule of Hindu law that no person not in existence at the time of the 
testator’s death can take under his will, yet in view of that rule of 
Hindu law ands. 3 of the Hindu wills Act, (Act 21 of 1570), only 
those sons of P who were born during the testator’s life-time would 
take Ps share. On appeal tothe Privy Council by R, and J 
was adopted by her as her son in 1909— 


1914 


= 
March 3, 
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P. C. ; Held, that tho judgmont appealed from was correct and was based on 
correct reasons; and that the appeal must be dismissed but without 

iu prejudiee to the vosition of J- if and when the question whether he , 


Satu could take under the will should come before a Court for decision. / 
RIMUTLY : : 
RANON? THE only questions for determination on the appeal arose 


Dast on the construction of the will of one Hari Das Dutt, deceased, 


Bray and of a ju igment and decree passed on the 4th June, 1908, by 
Ppasvp the Privy Council, in Radha Prosad Mullich y. Ranimoni 


— Dassiv), 

The facts relating to this litigation are shortly as follows : 
The said Hari Das Dutt, a Hindu governed by the Bengal 
School of Hindu law, died on the 30th October, 1875, léav- 
ing a will executed on the day of hisdeath and leaving the 
following members of his him surviving, viz :—Surnomoni 
Dasi, his widow, the appellant Ranimoni Dassee and Prem- 
moni Dassee, since deceased, his daughters Radha Prosad 
Mullick, since deceased, the respondent Kasi Prosad Mullick’ | 
and Jyoti Prosad Mullick, since decéased, his grandsons by his ° “ 
daughter Premmoni Dasi. Ranimoni Dasi was married to œ 
Rama Kant Sen and was childless. - 

Hari Das Dutt appointed the said Surmoni Dasi, his father 
Madhusudan Dutt, and his uncle Dwarkanath Dutt, executrix 
and executors of his will and gave them directions and autho- 
rity to adopt a son to him. On the 2oth December, 1875, 
Surnomoni Dasi and Dwarkanath Das took out probate of the 
said will frem the said High Court, ; : 

Under the powers contained in the will, Surnomoni on the 
gth August 1876, adopted the said Jyoti Prosad Mullick, son 
of Premmoni Dasi, as a son to Hari Das Dutt, but he died 
intestate and unmarried, on the 9th January, 1881. On the 
oth February, 1881, Surnomoni then adopted one Amrito. Lall 
Dutt as a son, who on the rst August, 1894, instituted -a suit~__~ 
against Surnomoni and others for the construction of the will 
of Hari Das Dutt, and for administration of his estate. The 
said suit terminated by a decision of the Privy Council, dated 
the 2nd May, 1900, in which it was held that the power of adop- 
tion contained in the said will was invalid and incapable of 
execution under the Hindu law: see Amrito Lal’ v. Surnomo- 
ye (2). On the 2nd November, 1900, Ranimoni with her 
husband, Rama Kanta Sen, adopted the respondent Jugul 
Kissore Sen as their son. 








(1) (1908) L. R, 35 I, A. 118, 10 Bom. I. R. 604, | 
(2) (1900) L. R. 27 I. A. 118,2 Bom. L, R. 446, 
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Surnomoni died on the 14th August, igoq. On the rgth 
December 1904, Ranimoni’Dasi instituted the present suit in 
\ the High Court at Calcutta, against Premmoni Dasi, her sons 


789 
P. C 


ISLE 
ed 


` Radha Prosad Mullick, the respondent Kasi Prosad Mullick, Seraurey 
and the respondents Peary Lall Mullick and Behary Lal} Bax'moyr 


Mullick, both of whom had been born after the death of 
the said Hari Das Dutt and the respondent Jugal Kis- 
sore Sen for the construction of the said will, and the adminis- 
ration of the estate of the testator, and she claimed inter 
dia, that in the events which had happened, there heing no 
pted son, she and the said Premmoni were each entitled 
the said will absolutely to a moiety of the said estate. 
lause in the will upon which construction was sought 
ows i— ' 














none of such adopted sons survive my said wife or in case 


aving & BON Or sons, I desire and direct my executors after the death of my 

said wife or the death of such son after her, but under the age of eighteen 

years without leaving son or sons, to make over and divide the whole of my 

- estate, both real and personal, unto and between my daughters in equal 
shares to whom and their respective sons I give, devise and bequeath the 
same. “eat should either of my said daughters die without leaving any male 
issues 1° “sing but leaving my other daughter her surviving, then and in 
such yin css gureiving daughter and her sons shall be entitled to the 
share of the deceased daughter, ,or in case of death of either daughter 
leaving sons, the share of such daughter is to be paid tọ such her gon of 
sons share and share alike,” . 


This suit also went to the Privy Council. The judgments 
of the Courts in India are reported in Radka Prasad Mullick 
y. Ranee Mani Dassee (2). : f 


On the 14th May, 1908, the Privy Council delivered judg- - 


__Ment in the appeal arising from the suit. It was held that 
~~ on the true construction of the will the plaintiff and Prem- 
moni Dasi, the daughters, were entitled to the testator’s 
estate for life in equal shares with benefit of survivorship 
between themselves. The decree of the High Court dated 
the 23rd April, 1906, against which the appeal was brought, 
was varied by substituting for the words contained therein 
“are each absolutely entitled toa moiety or half-part of the 
estate of the testator including the additions and accretions 
thereto” the words “ are in the events that have happened 
entitled to the estate of the testator including the additions 


iving my said wife and dying under the said age without - 
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and accretions thereto in equal share for life and with benefit . 
of survivorship between themselves’; In other respects the | 


., decree of thè High Court which gave liberty to apply:was , Jf 


affirmed. Fora report of the judgment of the Privy Council 
see Radha-.Prosad y. Ranimoni Dassi (2), . 

On the 8th May, 1909, the said Premmoni Dasi died, 
leaving the said Radha Prosad Mullick and the respondents 
Kasi Prosad Mullick, Peary Lall Mullick, and Behary Lall 
Mullick her sons, her surviving. 

On the 17th February, 1910, the said Radha Prosad 
Mullick, under the liberty to apply contained in the decy 
of the High Court, dated 23rd April, 1996, institute 
present proceedings by presenting a petition to t 
Court, praying inter alia, that this suit may be fu 
ceeded with ih order that the issues and questio; 
remaining undetermined may be determined and d Ley 
by a further decree or otherwise; that to this end th ait 
may. be set down for further hearing ; that all necessary he 
proper orders and directions may be made and given for the 
purposes aforesaid, and that the rights of the parties to and ' 
in the moiety of the estate of the said Hari Das Dutt, the 
income of which was payable to the said Premmoni during 
her life, may be determined in this suit. i 
-On the 4th March, 1910, Mr. Justice Fletcher delivered ` 
judgment and made an order dismissing the said applica. - 
tion with costs, He held that the question raised by the 
application was concluded by the judgment and decree of the 
Privy Council dated 14th May, 1908, on the ground that jt ~~ 
had decided that the said daughters Ranimoni and Premmoni 
had a life estate with benefit of survivorship between them- 
selves, and that even though the said Premmoni had died ~~ 
leaving sons, under the terms of the said judgment and decree 
her interest in the moiety passed to the plaintiff Ranimon; 
for life. . 

Radha Prosad Mullick appealed; and on the 
a Divisional Bench of the High Court deli 
reversed the judgment and decree of the lower Court, and, 
decreed the appeal. It was held that this Board by its said 
judgment and decree of the 14th May, 1908, had expressly 
refrained ffom deciding or affecting the Tights of sons in 
reference to a subsequent event which might or Might not 











Ist August, IgI0, . 
vered judgment, 


° (1) (1908) L, R. 35 I A. 118, 10 Bom, L, R. 604, 
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happen, that the benefit of survivorship to which this Board 
had referred was the right thereto provided by the will itself, 
the terms of which were then being construed, and not other- 


99% 
o. 
1914 


ap 


wise, and that in the events which had since occurred viz., the Srmurry 
death of Premmoni leaving sons on the true construction of RANIMONI 


‘the will of the said testator, there was no right of survivorship 
in the said Ranimoni, but that the moiety which had been 
-Premmoni’s for life passed to the said Radha Prosad Mullick, 
ths respondent Kasi Prosad Mullick and the representatives 

yoti Prosad Mullick, and not to the respondents Peary 
Í Mullick and Behary Lall Mullick, the sons born after the 
-of the testator. The material part of the judgment 
llows :— l 


I turn to the order in Council and there I find it declared that 
“aro in the events that have happened entitled to the estate 
ator—in equal shares for life and with benefit of survivor- 
hemselves.” It may be that these words, standing alone and 
the surrounding circumstances, have the force that. hes been 
Shem by the learned Judge but to appreciate their real 
: ‘puegard must be bad to the factsto which they relate and to the 
opiaioh-dn which they were founded. Now it is stated by their Lordships 
almost at the outset of their opinion that the only question raised on the 
appeal was as to the nature of the estate which in the events which had 
happened the testator’s daughters took under the will. And at this point 

_it is important to bear in mind what those events were, and also that the 

.. High Court had determined that the daughters each took a half share in 
tne testator’s estate absolutely, but expreseed the viety that it would be 
premature to decide whether that gift was defeasible in the event of either 

daughter dying without male issue, and they expressly left the question 
open until it was ascertained what the events were. Their Lordships o 
the Privy Council, while dissenting from the view that. the daughters 

_took absolute interests went on, to describe the utmost interest that they 
did and could take in the events which up to that time had happened as 

- between themselves and apart from any subsequent disturbing event, 

l As I read the opinion and order in Council there was no intention to 
decide the rights of sons in reference to a subsequent event which might 
or might not happen, and this would accord with what I understand to 
be the practice in ordinary cases. But now a fresh event has happened, 
for, Premmoni has died leaving sons, and this, as it seems to me, takes tho 
case outside the purview of the order in Council so that the effect of the 
will under the altered circumstances has to be considered. 

Now the will contemplates two events and the provision applicable in the 
evont that has happened is in these terms: “In the case of the death of 
either daughter leaving sons the share of such daughter is to be paid to such 
her son or sonsshare and share alike,” and in connection with this provision 

„the opening words of the gift have to be borne in mind, Though this 
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P. ©. part of the clause has not been specifically construed by their Lordship 
of the Privy Council they have indicated their view as to what the -testator 


1914 meant, and have stated. that according to the true construction of the wil! 2 
- the intention of the testator was to create in favour of his daughter an i 
pele: estate for life with a remainder over to their sons. It seems probable that 


Dasr the word remainder was not used with the special significance that attaches 
v. to it in English real property law, but was borrowed from the language of the 
Rapga High Court (see L. L. R. 33 Cal. at Pp. 947, 965)-to emphasize the contract 
Prasap between the view taken by the High Court and the Privy Council. 
pern Accepting this then as the intention of the testator is there any lega 






death two sons were born to Premmoni, the defendants Peary Lal 
Behary Lal and that of her sons living at the testator’s death Jyoti 


The method of incorporation has been the subject of ju 
and even an inadversion, but the canon of construction to į 
been thus defined by Lord Esher in the case In re Wood's 
Ch. D. at p. 615 :— If a subsequent Act brings into itself J% f 
some of the clause of a former Act, the légal effect of thate, Sog Ry. 1 
been held, is to write those sections into the new Act jus, © Coy, 8 t 
been actually written in jt with the pen, or printed in it, ter, a, Yep D 
you have those clauses in the later Act, you’ have no occassion 49, = \ a 
the former Act at all,” ‘This then is the rule by which the Court, l 
be guided, oe h ; 

Section 85 of the Succession Act Provides that ' where a bequest is made na 
to a class of persons under a general description only, no one to whom the wa 
words of the description are not in their ordinary sense applicable shall 

. take the legacy.” 

By seotion 98 it is provided that “ where a bequest is made simply toa 
decribed class of persons, the thing bequeathed shall go only to such as 
shall be alive at the testator’ death,” 

These two sections are in Ch. 11 and they deal with 
Wills—Ch, 12, howover, is concerned witha 

and by section ioo it is provided :— 

“ Where a bequest is made to a person not in existence at the time of 
the testator’s death, subject toa prior bequest contained in the will, the 
later bequest shall bo void, unless it comprises the whole of the remaining 
interest of the testator in the thing bequeated, Section 101 formulates the 

rule against perpetuity with which we have nothing to do, while 8.108 239 *~ 
provides that “if a bequest is made to a class of persons, with regard to 
“some of whom it is inoperative by reason of the rules contained in the two 
i last preceding -sections or either of them; such bequests shall be wholly 
void,” z 
Section 3 ofthe Hindu Wills Act, 1870, 
tious of the Suécoesion Act incorporate 









a 





o 


the construction of- - 
different topic, void bequest’? - 


is by way ofa proviso to the por- 
d by s, 2and itis thereby provided 
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that nothing in the Act contained shall authorise any Hindu, Jain, Sikh 
or Budhist to create in property any interest which he could not have 
created before the first day of September 1870, Whether this provision 
has regard only to the nature of the interest or extends also to the capacity 
of the person in whose favour the interest is expressed to be created has 
been a matter of considerable discussion. If the narrower view be adopted 
nothing in the shape of repugnancy would arise on the construction of the 
Act, but this cannot be said of the wider view ; indeed its adoption involves 
to an appreciable extent the nullifying of that which has been incorpo- 
rated. But to discuss the respective merits of these rival constructions 
ould profit nothing, for the point is covered by authority binding on us 
going back as far as 1882 when it was decided by the Court of appeal 
ing the judgment of Wilson J. as he then was, that the proviso I 
d controls both the quantity and quality of the interest created 
















langamonjori Dabee v. Sonamoni Dabee, I. L. R, 8 Cal, 687). 
n Cally Nath Naugh Chowdhry’s case reported at page 379 of 
e expressed an opinion to the same effect. 
n, as I must, this as the true meaning of s. 3 I will now 
ts effect is in the circumstances of this case. 
o the son or sons of Premmoni share and share alike but 
a09 of it is deferred until a time later than the death of the 
9 esim o ay TOABON of the prior bequest to their mother, so that under 
$ a98 the property at their mother’s death would go to such of thè 
¿jns as should be then alive and to the representatives of any of the sons 
who had died since the death of the testator. According to this the 
property would go in tive equal shares to Radha Prosad, Kashi Prosad,. 
Peary Lall, Behary Lall and the representatives of Jyoti Prosad. But 
this result must be controlled by the proviso in s. 3 of the Hindu 
Wills Act and the rule of Hindu law that a bequest to a person not in exis- 
tence at the time of the testator’s death is void so that the saving provision 
in s, loo cannot be applied. . , 
The result then is that Peary Lal and Behary Lal cannot take. What 
then is the effect of this P : 
On behalf of Ranimoni it is contended that as some of the class cannot 
ake, the whole gift is void andin support of this Leake v. Robinsons, 2 
Merivale, 363, has been cited. But this contention proceeds on a misapplica. 
tion of this case and a misconception of the true nature of a gift to a olass, 
In Leake v. Robinson the gift toa class failed because the class could 
not be ascertained within the period allowed by the rule against perpetu- 
ities, ‘Che gift here in no way offends that rule: its only fault is that the 
class of legatees includes some who were not in existence at the date of the 
testator’s death and were thus under a personal incapacity. And the differ. 
ence is obvious, In a gift to a class the testator looks to the body as a 
whole rather than -to the members constituting that body ( Kingsbury v., 
Walter, L. R. 1901 A, O. at p. 192 ) and the class is in a sense personified 
But if that class cannot be ascertained until a time beyond that permitted 
by the rule againat perpetuity there is no class to which the gift can legally 
be made, But if as here the fault is, not that the class cannot be ascertajn= 
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ed within the period permitted by law, but that certain members of the 
class are incapable of taking different considerations apply. Now according 
to s. 98 sons living at the death of the testator would take and the 
provision in favour of the representatives of deceased sons shows that the 
sons would take vested interests. Apart from the rule against gifts to 
unborn persons the class thus taking would be liable to enlargement with a 
corresponding divestment of vested shares, 

But where that rule applies there can be no divestment, for a vested 
interest cannot be divested by a person incapable of taking. 

The incapacity therefore of some members of the class does not invalid- 
ate the gift under the Succession Act which in this respect seems to be i 
harmony with the current of English authority on this point, e.g. Dou set 
Sweet, Amb. 175, Young v. Davies, 2 Dr. & Sm., 167; Shaw v. MeMa 
Dr, & War. 481; and Fell v. Biddulph, L. R. 10 O, P. 701. 

This view of 8,98 and its effect is borne out by the genergé 
of the Succession Aot. Chapter 12 is headed ** Of void beques 
indicates the ground on which a gift to a class is void : they 
those set forth in gs.100 and 101, But the gift here c 
not offend-the rule against perpetuity contained in section 
question is whether. it comes within’ s. 101. I do not t 















this gift in reversion to sons would be good as it comprises,¥, 
the remaining interest of the testator in the thing bequeath % r, ao “tet 
to the unborn sons would therefore have been valid. ` a o %, 
It is the rule of Hindu law in combination with the interpra, Q Xat 
has been placed on s. 3 of the Hindu Wills Act that avoidRy, S, Et, 
so that it cannot be said that the bequest to a class is inoperatiw’ ath 
regard to some of that class by reason of the rule contained in a. o 
And so the ground gf avoidance on which the gift to Premmoni’s sons us 
a classis open to attack is not one for which provision is made by the Act, 
The result then is that the gift to the class is good, butreading s. 3 
of the Hindu‘Wills Act in the sense that has been ascribed to it the 
afterborn sons Peary Lal and Behary Lal cannot take so that those now 
entitled to participate are Radha Prosad, Kasi Prosad and the representa- 
tives of Jyoti Prosad, and between them the property bequeathed will be 
divided in three equal shares.” NL : 






Ranimoni Dasi and her adopted son Jugul Kissore Sen 
appealed to His Mejesty in Council. 


Sir Robert Finlay, K. C., and K. Brown, for the appellants, 
contended that the true construction of the Order in Council 
was that the testator’s daughters, Ranimoni Dasi and Prem- 
moni -Dasi, took the estate jointly with the right to survivor- 
ship, and consequently on the death of Premmoni Dasi her 
share passed to the appellant Ranimoni Dasi, and that the 
High Court was wrong in holding that no grandson of the 
testator born or adopted after the testator’s death in 1875 
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could take under his will. Reference was made to Radha 
F Prosad Mullick v. Ranimoni Dassi() and Mayne on Hindu 
} ‚Law and Usage, 7th ed., p. 762. 


i De Gruyther, K. C., and Dunne, for some of the respon- 
dents, and Ross K.C., and O’Gorman, for the rest of the 
respondents, were not heard. 















The judgment of their Lordships was delivered by 


Lorp MourLron.—Their Lordships have had an oppor- 
ity of considering the judgment of the Court below on the 
ion as to whether on the death of the elder daughter 
male issue the estate passed over for life to the young- 
iter, and they are of opinion that it is correct, and 
n correct reasons. They will, therefore, humbly 
ajesty to dismiss this appeal. 
d to the contention of the appellants that the 
ong in holding that no grandchildren of the tes- 
r adopted, after the death of the testator on 3oth 
p 5 could take under his will, their Lordships will 
‘advise His Majesty to make. any order except that the 
present advice is not to prejudice the position of the second 
appellant if and when such question comes before a Court for 


decision. 
The costs of all parties as between solicitor and client will 
come out of the estate. ° 


Appeal dismissed. 
Solicitors for the appellants: Z, ZL. Wilson & Co. 


ove, Solicitors for the respondents: Watkins & Huntos and 


aave ¥ ~ bash, Phillips, Walters & Williams. 
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[ On appeal from the High Court of Judicature at Fort William in Bengal.] 
: \ 
Present : 


fi inl haha z ` 

LORD-DUNEDIN,: LORDŽMOULTON, SIR JOHN EDGE ` AND i 

anne ee L Ea ia Pm maree v f 
MR. AMEER ALI. 


1914 BIJRAJ NOPANI 
May 11. v. 
SREEMUTTY PURA SUNDARY DASSEE,* 










Vendor and Purchaser—Conveyance ‘by executor as benssicial owner—Bry 
fide purchaser for value—" All: estate right and title” of ven 
Interpretation of deed. i 


Certain vendors as ¡beneficial owners executed a deed: pu 
sell and convey certain property, which was part of a test 
to a bona fide purchaser for value,: One of the vendors wa, 
sole surviving executor who alone was competent as exe 
property, but he did not purport to convey in that 
vendors granted, sold, and conveyed the property toipur 
with “all the estate right, title, interest,"claim and dema 
of the vendors unto’and upon” the property sold, 

Held, that all. the vendors conveyed all-the title and‘, p 0 
possessed in the property, and that undoubtedly inclndeu-,, 790039, 
title which one of them possessed as executor and. consequently {ieé——~ 
purchasers acquired a good title; and that it was. not proper to infer 
from indications in the deed and in-the conduct of the parties that the 
intention was that only the beneficial interest? possessed by the vendors 
should be conveyed since: that inference was to contradict the deed 
itself, 





t 


THE facts of the case are given in their Lordships’ 
ment and also in Pura Sundari Dasi vy. Bijraj Nopani (2), 

' The suit was brought by the respondent against the appel- 

lant for a declaration of her title to an undivided į half shy 

in a house in Calcutta, and for recovery of possession thereof oc 
from the appellant. ; to 

The property in suit formed part of the estate of a testator 

and was by certain persons as beneficial Owners sold to the 
appellants, who were bona fide purchasers for value. One of 
the vendors was the sole surviving executor of the testator 

who alone was competent to sell the property, but he did iot 
purport to convey itas executor. The deed of conveyance 
however, stated that the vendors sold .and conveyed the we 


a Dace ior Me Dec: EL ee 
* Reported by J, M. Parikh, Bar- (1) (1910) I. L. R.37 Cal. 36 
ristér-at-Law. `~ Oe ee Re SOR Se em Pee ee Oe, 


judg- 
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perty together with “all the estate right, title interest, P. C. 
claim and demand whatsoever of the vendors ” therein. | 1914 
Stephen J., who tried the suit, dismissed it. He wasof =~ 
opinion that the sole executor must be taken to have acted as Busras 
executor, and that the conveyance passed to the purchasers Norayr 
his interest as executor. one A 
That decision was reversed on appeal and the suit was Sunpary 
Necreed. The learned Judges (Jenkins C. J., and Woodroffe Dassi5 
T\ were of opinion that the deed and the conduct of the ` 
Hes indicated that the intention was that only the bene- 
Lo interest passed by the vendors should be conveyed. 
ab sntwlefendant-appellants appealed, 


$ a jattMert Finlay, K. C. and B. Dube, for the appellants :— 
3s was? sis terms conveys ‘all estate rights, title &c.”. of 
gavise soe that includes the title of the- sole executor 
yh A h he does not purport to convey as executor: 
. gout ae ao V Surja Coomar Goswami (1); and Pro- 
+ aio yotninistration Act ( V of 1881 ), s. 90. It was not 
juuissible to the High Court to infer from the conduct 
“of the parties and the language of the deed that the vendors 
intended to convey as beneficial owners only. But even if 
such considerations were permissible, they do support the 
conclusion arrived at by the High Court. 


De Gruyther, K. C., and Dunne, for the respondent :—The 
executorship had come to an end and the executor had no 
title as such. He did not purport toconvey the property as 
executor. The executor had assented -to the legacy to Kat- 
yani, who was a specific legatee, and the property thereupon 
became vested in her: Probate and Administration Act (V of 
1881), s. 112, The executor had therefore no title to the 

__- property. All the vendors conveyed as beneficial .owners 
and their interest as beneficiaries only passed to the purcha- 
sers. But the vendors had admittedly no title as owners, 


The judgment of their Lordships was delivered by 


Lorp MovuLTon.—This is an appeal in a suit ‘brought by 
the respondent against the appellants for a declaration of her 
title to an equal undivided half part or share in a certain 
house and premises known as 8, Sobharam Bysack’s Street 
Calcutta, and for recovery of the premises from the appel- y 
lants, in whose possession they were at the commencement 


a) (4891) Le Le R, 19 Cal, 26, 





r 


798 THE BOMBAY LAW REPORTER. ([VOL. xvi. 


P. ©. of the suit, with an inquiry as to mesne profits. The facts 
1914 Of the case, so far as they are material, are not now in dispute 
—~ and are as follows :— 

Burgas The house and premises originally belonged to Prem- 

Novant’ chand Bysack, who died on the 13th June 1886, leaving a 
Poa will dated 25th October 1884. By his will the said testator 

Sunparzs devised and bequeathed the said house and premises “t 

Dassts his daughter Katyani Dassee and her heirs absolutely,” su 

Lord ject to two charges of 20 rupees per month, payable to two ~ 

Moulton. his daughters-in-law and their children as and for per’ 

specified in the will. He appointed as.executors Shan ` 

Nath Byzack (the husband of his daughter Katyani Da >~ 55 — 
and two of hersons, Hemendra Nath Bysack and „Raik OY 
Bysack. On application for probate of this will, the exei 
tors found that a caveat had been entered by some of the 
relations of the deceased testator, who alleged that the will 
was a forgery. Thisled toa suit, where, after’ a prolonged». . 
inquiry, the Court on the 16th May 1887, pronounced the — 
will to be genuine and granted probate of it, and directed ~ 
that the costs of the executors should be paid out of the 
testator’s estate. 

It would appear that the executors had no funds in hand 
out of which they could meet the costs of this litigation, and 
they therefore mortgaged the property fora sum of Rs, 3,950 
to Dwarka Nath Dutt, who had been their attorney in the 
probate suit, in order to secure the payment of his costs, 
which amounted to Rs. 3,400, the balance, Rs. 550, being 
treated as a loanto them. Katyani Dassee was made a 
party to the mortgage bond apparently to put on record her 
wish that no portion ofthe estate should be sold to defray 
these costs. The term of the mortgage was ten years. 

Shambhoo Nath Bysack died in 1889, and Ratanlal Bysack`~-- 
died in 1891, leaving his brother Hemendra Nath Bysack sole 
surviving executor. In 1891 Katyani Dassee also died, leav- 
ing four sons and two unmarried daughters, of which the 
respondent was one. 

In 1900 the heirs of Dwarka Nath Dutt, who had died in 
the meanwhile, instituted a suit against Hemendra Nath 
Bysack as sole surviving executor for sale of the property un- 
der their mortgage, and at the same time the two annuitants 
brought suits against him for arrears of their annuities. To 
meet these demands it was determined to sell the property, 
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and accordingly by a deed dated the 12th of December 1900 
the property was sold to the appellant Bijraj Nopani, one of 
the appellants, and Dowlatram, since deceased, The other 
appellants are sued as the executors of his last will and 
testament, one of them being Bijraj Nopani himself. It is 
on the interpretation of this deed of conveyance that the 
question now in issue depends, and in order to make clear 

\the contentions of the two parties it is necessary to explain 
‘ts form and to state how the dispute has arisen before dis- 
cussing the construction of the deed. 

The deed is made between Hemendra Nath Bysack and his 
two surviving brothers of the first part, Baroda Sundary 
Dassee, qne of the annuitants of the second part, and Bijraj 
and Dowlatram of the third part. It recites that the property 
originally belonged to Prem Chand Bysack, that he devised 
it to his daughter Katyani Dassee and her heirs absolutely, 
subject to a charge for annuities of Rs. 20 per month, to 
Baroda Sundary Dassee and Sonamoni Dassee respectively, 
and that he appointed Shambhoo Nath Bysack, Hemendra 
Nath Bysack, and Ratanlal Bysack executors of such will. 
It then recites the obtaining of probate of the will after suit. 
It then recites the death of Katyani Dassee on the 8th day of 
April 1891, leaving five sons and three daughters, and the 
death of two of the sons unmarried, and also death of 
Shambhoo Nath Bysack on 9th January 1899. ° 

There next comes a recital that Hemendra Nath Bysack 
on the 4th day of September 1900 obtained an order whereby 
it was referred to the Registrar of the High Court to enquire 
whether there was any necessity for the sale of the said house, 
and what provision should be made to secure the payment of 
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he legacies mentioned in the said will out of the rents and 


profits of the house. It next recites that— 


“ tho said Hemendra Nath Bysack, thesole surviving executor of the said 
will, has since paid all the debts, liabilities, and legacies mentioned in tbe 
gaid will,” 


‘Then follows a recital that Sonamoni Dassee has filed a suit 
against the said Hemendra Nath Bysack for, amongst other 
things, a declaration of her rights under the said will, and that 
the vendors have taken upon themselyes the responsibility of 
entering satisfaction in the said suit, as also of satisfying the 
claims of any of their sisters, and that therefore the petition 
will not be proceeded with. There next comes a recital that 
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the vendors have agreed with the purchasers that Rs. 10,000 
shall remain with the purchasers as security for the annuity 
to Sonamoni Dassee, and that the other annuitant has been 
paid off by a sum of Rs. 708 in full satisfaction of her claim 
against the property. as 
Here the recitals terminate and the indenture goes on to 
witness that the vendors have sold the property to the 


purchasers for Rs. 35,000, of which Rs. 10,000 are to be /N 


retained by them as security as aforesaid. The vendors grant,” 


sell, and convey the property to the purchasers in ordinaty 
form, together with “all the estate right, title interest, claim, 
and demand whatsoever of the vendors unto and upon the 
said messuage, land, hereditaments, and premises and every 
part thereof, and also all deeds, papers, and writings solely 
relating to the said premises or any part thereof now in the 
custody of the vendors or which they can procure without 
suit.” 

Then follows a covenant in the following words :— 

«The vendors do for themselves and himself, their and his heirs and 
representatives do, and each of them doth hereby covenant with the 
purchasers, their heirs, representatives, and assigns in manner following, 
that is to say, that the vendors at the time of sealing and delivery of these 
presents are lawfully, rightfully, and absolutely possessed of and in the said 
messuage, land, and hereditaments hereinbefore granted and conveyed as ` 
an estate equivalent to feesimple in possession, free from encumbrances, - 
and that the vend6rs now have in themselves full power and absolute right, 
title, and authority by these presents to grant and convey the said messuage 
land, hereditaments, and premises unto, and to the use and behoof of the 
purchasers, their heirs, representatives, and assigns from time to time.” 


Finally there is a’ covenant to indemnify the purchasers 
against any loss at the suit of the annuitant, Sonamoni Dassee, 
or the three sisters (of whom the respondent is one), which 
may be incurred by them by or by reason of the defect, if any, 
in the title of the vendors to the property. 

The appellants paid the purchase money and took possession 
of the property under the conveyance, and remained in posses- 
sion until the 22nd June 1897, when the respondent brought 
the present suit, claiming that she was entitled to one-half 
share in the said house, because as she and her sister Kanak 
Manguri Dassee were unmarried daughters they were entitled 
to share equally her property, inasmuch as it was stridhan. 
She claimed that she was not bound by the said sale. 

i „The respondent’s claim to a moiety of her mother’s stvidhan 
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ts admitted to be good in law, so that the only question in the 
suit is whether the conveyance was valid. Itis plain that at 
the date of this conveyance the property was still in the hands 
of the sole surviving executor, Hemendra Nath Bysack, and 
therefore he was competent as executor to sell it to the appel- 
lants, who were dona fide purchasers for value. But the re- 
N spondent contends that although Hemendra Nath Bysack was 


TNS 


in a position validly to convey it to the appellants as such 
s eroontoi, and did purport to convey it, he did not effectively 
o so, because the deed shows that he intended only to convey 
2 oneal owner of the property, being under the impres- 
sion that he and his two brothers, the co-vendors, were benefi- 
cially entitled to it as heirs to their mother, and being ignorant 
or forgetful of the tight of the sisters to inherit in preference 
to them, \It ison this ground alone that the High Court 
decided in favour of the respondent, reversing the decision of 
the Judge of the Court below, who had held that Hemendra 
Nath Bysack had by the deed conveyed all the right and title 
he possessed in every capacity, including that ef sole surviving 
executor of the will of Prem Chand Bysack. 

Their Lordships are of opinion that the judgment of the 
Judge of First Instance was right and ought to have been 
affirmed by the Court of Appeal. In the first place the deed 
itself gives abundant evidence that the position of Hemendra 
Nath Bysack as sole surviviag executor was viewed as material 


by the parties to the conveyance, inasmuch @s there are careful . 


recitals as to the original appointment of executors and as to 
the death of his co-executors. His position as sole surviving 
executor could have no bearing on the conveyance if it were 
not that it affected, or might affect, his title to convey. But 
ae in the absence of such direct evidence that the convey- 
ance was by him in his capacity as executor as well as benefi- 
cial owner ( if and to the exent that he was such owner ), the 
deed makes it clear that all the vendors convey all the title and 
right that they possessed in the property, and that would 
undoubtedly include the right and title which one of them 
possessed as executor. That this would be the ordinary rule 
is admitted by the Judges of the Court of appeal, who base their 
judgment on what they consider to be indications in the deed 
and ia the conduct of the parties that the intention was that only 
the beneficial interest possessed by the vendors should be con- 
veyed. Their Lordships are of opinion that this would be to 
contradict the deed itself; and moreover they are of opinion 
R 101 l $ 
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that the matters referred to would not support the conclusion 
drawn thereform by the Judges ofthe High Court even if it 
was permissible to permit such considerations to affect the in- 
terpretation of the deed. 

Ifthe deed be considered from the point of view of the . 
appellants who were the purchasers and who were not other- 
wise concerned with the property orits history, the transac- 
tion as well as the deed which carries it out, become perfectly 
clear and intelligible. The property was by the will charged 
with two annuities, and in order that the executor might 
procure the funds necessary to pay the costs of the past litiga- 
tion tlie property was under mortgage. This mortgage was 
being called in and the sale was to enable the mortgage 
money to be raised. The purchasers naturally desired a clear 
title free from entanglements. They therefore required that 
the mortgage should be paid offand the annuitants settled 
with or security given against their claims. For both these 
purposes it was necessary that Hemendra Nath Bysack as 
executor should be a party to the deed, because the original 
mortgage was effected by him for the purpose of securing the 
costs for which he was of course liable, and on his discharging 
the indebtedness as to costs he would become entitled to 
claim for the same as against the estate including the house in 
question. Moreover, it is abundantly clear from the executor’s 
accounts and from all the facts appearingin the record that 
the house still formed part of the undivided estate and that 
therefore he would be liable to pay the annuitants the amount ` 
of their annuities from time to time, as he had been doing for 
years past. The purchasers would not be likely to trouble 
themselves as to the question of whether or not the property 
would ultimately go to the sons or daughters, but would 
take care that all the persons in whom title could in any 
wise exist should join in the conveyance, and that they should 
be guaranteed against claims from those who did not do so. 
This is what the deed shows to have been done, and it would 
beeutirely contrary to settled principles of law as well as most 
unjust to bona fide purchasers if the Courts were to allow its 
plain legal interpretation to be affected by speculations as to 
what particular rights. existing in the various vendors were 
present to the minds of some or all of the parties to the con» 
veyance at the date of its execution. The deed states plainly 
that whatever right or title the vendors possess is to go to 


` support the conveyance, and it is a settled rule that the 
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meaning ofa deed is to be decided by the language used in- 
terpreted in its“natural sense. From ‘this’ wholesome rule 
their Lordships see no reason for departing in the present case. 

Their Lordships will therefore humbly advise His Majesty 
that this appeal should be allowed andthat the judgment of 
the Court of appeal should be set aside, with costs, and the 
judgment of the Judge of first instance restored. The re- 
spondents will pay the-costs of this appeal. 
N ' Appeal allowed 
‘Solicitors for the appellants ;' Barrow, Rojers & Nevill. 
Solicitors for'the respondant ; §Burton, Geates & Hart. 
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[ On appeal from the High Court of Judicature at Fort William in Bengal. ] 


eee =} 
Present: 
Lorp DUNEDIN, Lorp MouLton, SIR JOHN EDGE AND 
MR. AMEER ALI. 


`P, C. E. PAUL 
V 
WILLIAM ROBSON. 


Easemeni—Ancient light—Prescription—-Measura of right—Infringement~ 
Nuisance. 


Ld 
The owner of a dominant tenement does not obtain by his easement 
aright to all the light he has enjoyed during the period of prescription, 
He obtains aright to so much “of it as will suffice for the ordinrry pur- 
poses of inhabitancyj or business according-to the ordinary notions of 
.. mankind having regard to-the locality:and surroundings, 
> ‘There ig no- infringement of! the -easement “acquired by -ancient-lights 
unless that which is done amounts to a nuisance. : 


The appellants’sued the respondents claiming that the 
latter had, by the erection of their new building, interfered 
with the enjoyment-’of light. and air through twenty seven 
windows or openings of their house, and that the respondent 
had thereby prevented light and air from entering through those 
windows or openings in such a.manner as to cause nuisance, in- 
asmuch as the amount of such light and air enjoyed had been 
reduced below the measure required for the ordinary purposes 
of-inhabitancy or business of the appellants’-buildings accord- 
ing to-the ordinary nótions:of mankind. 
` __, *Reported by J. M, Parikh, Bar-at-Law, London, E 
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Mr. Justice Stephens, who tried the case, held that the 
light coming to. the appellants’ premises from the east had 
been obstructed by the respondents’ new building, but 


found that, as far as the ground and middle floors of the. ` 


appellants’ premises were concerned, a sufficient quantity of 
the light which they formeriy enjoyed was left for the pur- 
poses of carrying on the business of a shop or the business of 
an office there, and held generally that the appellants had ~ 
failed to prove that the respondents had prevented the 
access of light to their premises to a greater extent than the 
respondents had aright to do. As regards air he held that 
the appellants had failed to prove the creation of nuisance by 
the obstruction complained of. He accordingly dismissed the 
suit. : 

On appeal a Divisional Bench of the High Court held that 
the appellants “have not proved that their premises have 
been materially affected or injured, or that there has been a 
sensible deprivation of light and air, sufficient to render the 
occupation of the premises uncomfortable, or to prevent their 
being used for purposes as beneficially as before.” In the 
result the appeal was dismissed. For a full statement of the 
facts of the case and a report of the judgment appealed from 
see Paul v. Robson). 


Upjohn, K.C., Hudson, K. C., and Vernon, for the ap- 
pellants. 

De Gruyther, K. C. and Dunne, for the respondents, 
took a preliminary objection as to the competency of 
the appeal. They submitted that the Courts below had con- 
currently found that the appellants had failed to prove that 
the obstruction complained of amounted toa nuisance, and i 
that the reasons given by the appellants in their case, to 
which alone they must be confi.ed, did not show that there 
was any substantial question of law involved in the case. 
They referred to Sajjad Husain v. Wazir Ali Khan(2); 
Karuppanan. Servai v. Srinivasan Chetti(3); and s. 110 of the 
Code of Civil Procedure, 1908. 

Upjohn, K. C, and Hudson, K. C., submitted that the 
Court below had applied the wrong test and consequently the 
findings based on that test could not be binding on the Board. 


Pp ee EN eS 
(2) (2911) I, L. R. 39 Cal. 59., (3) (1901) L. R., 29 I. A, 38, 4 Bom, 
(2) (1922) L, Re 39 I. A, 156, L. R, 248. 
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They took the view that if there was sufficient light for the 
ordinary purposes of inhabitancy and business, there was no 
nuisance. But the proper test was to determine the quantity 
of light that existed both before and after the obstruction, 
and say whether the light left was sufficient for the purposes 
of the business as beneficially as before. 


{Lorp DUNEDIN referred to Higgins v. BetisQ) which . 


\ decides that the test suggested is not the true one. ] 


The usefulness of each ought to have been considered 
separately, and it was not enough to say that the house was 
a large one and that there was sufficient light left to enable 
the ajMbellants to use it for ordinary purposes: Kine v. Jolly(2), 
Griffith X, Richard Clay & Sons, Limited (3), and Jolly v. Kine(4) 
which seémed to adopt the opinions of Lord Macnaghten 
and Lord Lindley in Colls v. Home and Colonial Stores Limit- 
ed (5) that in dealing with cases of this class regard should he 
had to the extent of previous enjoyment of light. 


` The Judgment of their Lordships was delivered by 


Lorp MovuLton.—The action in which the present appeal 
is brought is an action in which the appellants sued the 
respondents for infringement of certain rights of light possessed 
by them in connection with premises known as 7, Esplanade, 
East, Calcutta, of which they owned the, freehold. The 
respondents had erected a building known as 8, Esplanade, 
East, Calcutta, lying to the east of the appellants’ premises, 
and so situated that the western walls of the respondents’ 
buildings were parallel to and ata distance of 17 feet from 
the eastern wall of the appellants’ building. The ground 
on which the respondents’ building , was erected had for more 
than twenty years previously been occupied by much lower 
puildings, and it is conceded that the appellants had acquired 
rights of light thereby for the windows on the east side of 
their premises. The new buildings of the respondents greatly 
exceed in height the former buildings upon the site and 
decreased the amount of light coming to the eastern windows 
of the appellants, and it is in respect of this interference with 
the access of light to their windows that the appellants 
prought the action. 


(a) [1905] 2 Ch, 210, (4) [1907] A. C. 1. 
(2) [1905] 1 Ch, 480, 481. (5) [1904] A. O. 179. 
(3) [1912] 2 Ch. 291, 298. . 
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P. ©. The action came on for trial with witnesses before the Hon. 
1914 Mr. Justice Stephen, sitting as a Judge of the High Court of 
~~ Judicature at Fort William in Bengal, in its ordinary civil 
Pavt jurisdiction, and on the 29th day of March 1911 he gave 

ee judgment dismissing the action. An appeal was brought a 
from that judgment to the High Court of Judicatute at Fort 


— 


i aa William in Bengal in its appellate jurisdiction, and on the 1st 
== day of August r911 judgment was delivered by that Court 
| dismissing the appeal. It is from this judgment that the 
present appeal is brought. 

Both in. the Court of First Instance and in the Court of 
appeal the facts of the case are dealt with in detail, arg clear 
findings are given on all relevant points of fact. Their 
Lordships can find no material difference between the views 
taken by the two Courts on these points of fact, though the 
expressions used may not be in all cases identical, Their 
Lordships therefore would feel justified in holding, if it were 
necessary, that this is a case of concurrent findings of fact, ` 
But in truth the grounds of appeal do not relate to these 
findings of fact, but to the question whether the Cou rts below 
have taken the proper view of the legal rights of the appellants, 
and whether, accordingly, the test which ‘they applied as to 
whether those rights had been infringed was the correct one. 
This is a pure question of law, and it was admitted by 
counsel for the appellants that it practically turns upon the 

- interpretation to be given to the well-known decision of the 
House of Lords in the case of Colls v. Home and Colonial Sto- 
ves, Limited G), when considered in connection vith Bg te 
decision of the’ House of Lords in folly v. Kine (2). 

Their Lordships do not consider that it is either necessary_ 
or profitable to go into the history of the divergent views in 
respect of the nature and extent of rights of light aquired by 
prescription that prevailed in the Courts prior to the decision 
in Colls’s case. It suffices to say that one stream of authorities 

gave countenance to the view that by the enjoyment of light . 

„for a period of 20 years, there could be acquired an indefeasi- 

ple sight to the enjoyment of a like amount of light in the 

future. The conflicting stream of authorities countenanced 
the view that nothing constituted an infringement of rights of 
ary light which did not amount to an actionable nuisance, so that 
the amplitude of previous enjoyment was no measure of the 
rights acquired thereby. This conflict of views was fully 


(2) [2904] A, 0. 179 . (2) (2907) A, Q 
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recognised by the noble Lords who took part in the decision 
of Coll’s case, and there can be no doubt that it was their 
intention to decide between them, and to lay down the law in 
such a manner as to prevent uncertainty in the future. 

Mr. Justice Stephen takes as expressing the law laid down 
by this decision the following quotation from the opinion of 
Lord Davey in that case :— 

«*Tho owner . . of the dominant tenement is entitled to the uninter- 
gates access through his ancient windows of a quantity of light the measu- 
r of which is what is required for the ordinary purposes of inhabitancy or 

business of the tenement according to the ordinary notions of mankind . . 
‘Poe single question in these cases is still what it was in the days of 
Lord Hardwicke and Lord Eldon--whether the obstruction complained of 
is a nuisance ” ? 
- And the Court of appeal although they do not so directly 
pase their judgment on the above passage in Lord Davey’s 
opinion, appear to their Lordships to have substantially taken 
the same test. But in their Lordships’ opinion it is not neces* 
sary to examine minutely the verbal differences between the 
expressions used in the Court of appeal and by the Judge of 
first instance. They accept in full the finding in fact of the 
Judge of first instance, and they are of opinion that he has 
consistently applied to them the legal test above formulated. 
The only question therefore is whether it accurately formulates 
the law on the subject. 

It is evident on reading the opinion of Lord’Davey that he 
intended the passage to be a precise formulation of the rights 
of a dominant tenement in respect of ancient lights, and his 
opinion was formally accepted by Lord Robertson who also 
took part in the decision. The opinion of the Lord Chancellor 
ia that case is equally clear on the essential points that the 
easement acquired by ancient lights is not measured by the 
amount of light enjoyed during the period of prescription, and 
that there is no infringement unless that which is done amounts 
to anuisance. It has been suggested that a different view is 
to be found in the opinions of Lord Macnaghten and Lord 
Lindley, but although there are passages in these opinions 
which might if they stood alone indicate that those noble 
Lords considered that to some extent the amount of light enjoy- 
ed inthe past might influence the right acquired for the 
future, there is no reason to think there was any intention on 

„the part of those noble Lords to differ from the conclusions of 
their colleagues. It must be taken therefore that the House 
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of Lords adopted the formulation of the law given by Lord 


. Davey as above mentioned. 


But if any doubt remained on the point it is in their 
Lordships’ opinion set at rest by a consideration of the 
subsequent decision of the House of Lords in the case 
of Jolly v. Kine). In that case Mr. Justice Kekewick had 
found as a fact that the obstruction amounted toa nuisance, 
but in the course of his judgment said that the room, affected 
was “ still a well-lighted room.” He gave judgment for the 
plaintiff. On appeal to the Court of Appcal there was,a 
division of opinion among the judges. Romer L.I. Held 
that under the decision in Cod/s’s case the finding that}it was 
still a well-lighted room was fatal to the plaintiffs’ claim. 
Vaughan Williams and Cozens Hardy L.JJ. held to the con- 
trary. On appeal to the House of Lords their Lordships were 
equally divided and accordingly the appeal was dismissed. But 
this division ‘of opinion was not due to any doubt as to the 


‘law to be applied. The Lord Chancellor gives his opinion on 


the law as laid down in ColJs’s. case in the fellowing words :— 

“The right of the owner or occupier of a dominant tenement to light 
is based upon the principle stated by Lord Hardwicke in 1752, in Kish. 
mongers’ Co. v. East India Co.(2) that he isnot to be molested by what 


, Would be equivalent toa nuisance, He does not obtain by his easement a 


right to allthe light he has enjoyed, He obtains a right to so much of it 
as will suffice for the ordinary purposes of inhabitancy or business accord- 
ing to the ordinary notions of mankind, having regard to the locality and 
surroundings. That is the basis on which the decision of this House 
proceeded, 

Lord James of Hereford concurred in the judgment deliver- 
ed by the Lord Chancellor. 


These were the judgments of the two noble Lords who 
were in favour of dismissing the appeal. On the other hand 
Lord Robertson was of opinion that the appeal should be 
allowed and in his opinion says :— 

“I adhere, as Í did in Colls’s case, to the definition given by Lord Davey 
(in entire accordance with the judgments of the other noble and learned 
Lords). According to that definition the quantity of light to which right 
is acquired in twenty years is ‘ what is required for the ordinary purposes 
of inhabitancy or business of the tenemont, according to the ordinary 
notions of mankind,’” 


Lord Atkinson, who was the other member of the Court, 


was also in favour of allowing the appeal, and referring to the 
decision in Cod/s’s case, he says :— 


TDA Cn (2) (9752) a Dick a6a, 


Gi 
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“It would appear to me that that case established the principle that there 
must be an invasion of the legal right of the owner of the dominant tene- 
mont sufficient to amount to a nuisance in order to give himaright of 
action, and that aslong ashe receives through the windows of his dwelling- 
house, or in the case ofa particular room in his dwelling-house, through 
the windows of that room, an amount of light which, to use the words of 
James, L.J., in Kelk v. Pearson (1) is * sufficient according to the ordinary 
notions of mankind for the comfortable use and enjoyment’ of his 

XV dwelling-house, or of the room in it, as the case may be, no nuisance has, 
regards him, been created,and nolegal wrong has been inflicted upon 
hii,” i 

And although he does not expressly repeat the well-known 
passage'from Lord Davey’s opinion in Col/s’s case he shows 
by the language which he uses that he thoroughly agrees 
with it, and says that to him it appears to be of general ap- 
plication. 

In the judgment of the House of Lords in Jolly v. Kaine (2), 
there is therefore an authoritative exposition of the decision 
in Colls’s case, and it is established that the law as formu- 
lated by Lord Davey is the law laid down by that decision. 
It is somewhat remarkable therefore: that counsel for the 
appellants should have sought to treat the decision in Jolly v. 
Kine as throwing some doubt upon the interpretation of 
the decision in Co//s’s case, operating, if such an expression 

' could be used, to weaken it in the direction of directing that 
regard should be had to the extent of previous enjoyment of 
light, The only explanation of such a view is that the 
appeal was in the end dismissed, inasmuch as the House was 
equally divided. But this wasin no way due to any differ- 
ence of opinion as to the law, but to the fact that the Lord 
Chancellor felt himself entitled to disregard the. finding 


@ that the room was “still a well-lighted room” in the 


sense which those words would naturally convey and to 
hold them as meaning that it would have been considered 
to be well-lighted “according to the standard of a crowd- 
ed city.” His Lordship was led to this conclusion by passa- 
ges in the evidence and the context of Mr. Justice Kekewich’s 
judgment. It was on this ground alone that he was in favour 
of dismissing the appeal, and therefore the actual result in that 
case has no bearing on its effect as an authoritative explanation 
of the law laid down in Col/s’s case. ; 
ee 
(1) (1871) L, BR: 6 Ch. 809, (2) (1907) A, O. 1, ° 
R 102 : å 
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P. O. Their Lordships are, therefore, of opinion that.the learned 
1914 Judge at the trial took the proper test as to whether or not 
— there had been an infringement of the rights of the appellants, 
Paus and that he applied it correctly to the facts of the case. They ; 

v. are, therefore, of opinion that his judgment was right and that 

BORON the Court of appeal was right in affirming it, and they will , 

Lord humbly advise His Majesty that the present appeal should be / 


Houlton: dismissed with costs. j 


Appeal dismissed. 3 
Solicitors for the appellants: Westbury, Preston & Starridi, 
Solicitors for the respondents : Watkins & Hunter.. ° 





(On Appeal from the High Court of Judicature for the North-Western 
; Provinces, Allahabad.) 


Present : 


‘LoRD MOULTON, LORD PARKER OF WADDINGTON, SIR 
JouN EDGE AND MR. AMEER ALI. 


1914 SHEO SHANKAR RAM 


~~ v.. i 
May 12. MUSAMMAT JADDO KUNWAR. 


Hindu law—Joint Mitakshara Sanily—Foreclosure suit—Parties interested ` 
in the mortgaged properties—Managing member as representing the joint i 
family—Trangfer of Property Aci (Act IV of 1882), Sec. 85 


Where two persons, who had acquired interests in certain mortgaged 
properties in their own name but in fact on behalf of ‘the joint Hindu 
family of which they were the managing members, were made parties 
to the foreclosure action by the mortgagee as parties interested 
in the mortgaged properties’ and the foreclosure decree was made 
against them :— i : DN 

Held, that the managing members so effectively represented all `~ 
other members of the family that the family asa whole was bound hy 
the foreclosure decree, unless it was established that the managing 
members did not act in every way in the interests of the family ; and 
that as the mortgagee had no notice of the interest of the other 
members of the joint family, s, 85 of the Transfer of Property Act, 
1882, did not apply. i 


Two lots of properties were.mortgaged to the first respons 
dent under two separate mortgages. Two persons, Hira Ram 
and Dhundha Ram, acquired certain interests in the properties 
comprised in each of those mortgages, in thier own name, but 

A * Reported by J,.M. Parikh, Barrister-at-Law, London. 
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in: fact on behalf of the joint Mitakshara family of which they P. O. 
were the managing members. The mortgagee brought fore- 4944 
closure suits to which Hira Ram and Dhundha Ram were made —_ 


parties as persons interested in the mortgaged properties; Saxo 


and obtained foreclosure decrees, which were subsequently SHANKAR 
made absolute. Thereafter the appellants, who were the Taso 


\, other members .of -the joint family, brought the suit against Kunwar 
the mortgagee for redemption of the mortgages on the ground — 
that they were-interested in. the properties comprised therein 
and‘as they were not joined as parties to the foreclosiire 
suits, they-were not -bound;by the decrees madejin such suits. 
The Subordinate Judge found that the mortgagee had no 
notice of the interest of the appellants, but he held that the 
appellants were entitled to redeem their own properties only 
and not the entire-properties comprised:in the two;mortgages. 
On appeal-the High Court,also.-found that the-mortgagee ‘had 
no-notice of the: appellants’ interest and held-that Hira Ram 
and Dhundha fRam, as managing members,"represented the 
whole family in the foreclosure-suits, and that the appellants 
were bound by- the decrees made therein,* The suit was 
accordingly: dismissed. For aireport of the case see’ Jaddo 
Kunwar v. SheowShankar Ram (). 

» The appellants-thereupon-appealed to His Majesty in‘Coun- 
cil. 
De Gruyther K. C., and Dube, for the appellants, sub- 
` mitted that the appellants were interested in the: mortgaged 
properties and the decrees made in the foreclosure suits were 
not' binding on them as the respondent-mortgagee did not 
make them parties to the suits as required by the Transfer of 
~Prdperty Act, 1882, s- 85, which says that ‘ All persons -inter- 
3 Asted in the moitgaged.property must be joined ‘as ‘parties to 
` a foreclosure’suit.’ 
Reference was made to Kishen Parshad v. Har Narain 
Singh (2). f 
(Sir Jonn EpGE.—Section 85 does not apply as the Courts 
in India have held that the mortgagee had-no notice of the 
interests of the appellants.) 
Sir H. Erle Richards, E. C., and Lowndes, for the first 
respondent, were not heard. p 
The judgment of their Lordships was delivered by - 


{ 





(a) (a910).L, L, R, 33 All. 73. (2) (1921) L. B,.28 I. A, 45; 13 Bom, L. R, 35% 


Q 
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P. O. Lorp MouLTON.—This is an appeal from a judgment 
1914 and decree of the High Court of Judicature of the North- 
=~ Western Provinces, Allahabad, which reversed a decree of 
Smzo the Court of the Subordinate Judge of Ghazipur. The matter 

SHANKAR in issue is whether the plaintiffs or some of them are entitled 
J oe to redeem the mortgaged properties in suit, or whether they 

Kunwar are bound by certain foreclosure decrees dated the 27th of i 
= March 1895, which were followed by orders absolute dated / 

the 3rdof April 1897, upon which possession was taken in ge 

August 1897. - 

So far as is necessary to make clear the question in issue, 

the facts of the case are as follows. The first and principal 
respondent, Musammat Jaddo Kunwar, was the mortgagee of 
certain properties under a mortgage dated the 16th Septem- ‘ 

ber 1887, and of certain other properties by a mortgage of 

6th January 1891. In 1895 she brought suits to foreclose 

those mortgages. But in the interval, Hira Ram and 
Dhundha Ram, members of a joint Hindoo family, had 
acquired interest in the mortgaged properties partly by pur- 

chase and partly by obtaining a usufructuary mortgage. Both 

these interests were of course subordinate to the mortgage to 
Musammat Jaddo Kunwar. Although Hira Ram and Dhundha 

Ram acquired these interests in their own name, they were in 

fact acquired by them on behalf of the joint family although 

the respondent Musammat Jaddo Kunwar had no notice of 
this fact at any time material to the question inthis action. _ 

Hira Ram and Dhundha Ram were made parties to the 

. foreclosure actions by Musammat Jaddo- Kunwar as parties 
interested in the mortgaged properties, and the foreclosure 
* decrees were pronounced against them. They did not make 

any attempt to avail themselves of their right to redeem, sq s 
that the order absolute was pronounced against them. They 
were at the time of acquiring the properties and also at all 

material times in the foreclosure suits the managers of the 

joint family and they acted as such, both in acquiring the 
properties and in abstaining from redeeming them. The 
appellants, the plaintiffs in this suit, are other members of 
the joint family, and they claim that they were, as such mem- 
bers, interested in the mortgaged properties at the time of 
the foreclosure suits, and that they ought to have been joined 
therein as parties, and that inasmuch as they were not so 
joined thé foreclosure decrees do not bind them, and they 
are entitled now toredeem. The Subordinate Judge | found 
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in their favour on this point of principle but held that they were P. C. 

entitled to redeem their own properties only and not the entire 1914 

properties comprised in the said mortgages. On appealto ~~ 

the High Court of Judicature it.was'held that they. were-bound Saro 

by the foreclosure decrees on the ground ‘that the joint family ` SHANKAR 

was effectively represented in the suit, and that in such case j v: 

the Court is not bound to-set aside thé execution proceedings Kowar 

where substantial justice has heen done merely because every — 
Nexisting member of the family -was:not formally a party to Eet 

the suit — 

There seems to be no doubt upon the Indian decisions ( from 

which their Lordships see no reason to dissent) that there are 

occasions including foreclosure actions when the managers of 

a joint Hindoo family so effectively represent all other 

members of the family that the family as a whole is bound. 

It is quite clear from the facts of this case and the findings of 

the Courts upon them that this is a case where this principle 

ought to be applied. There is not the slightest ground for 

suggesting that the managers of the joint family did not act 

in every way inthe interests of the family itself, and no ` 

question arises under s. 85 of the Transfer of Property 

Act, 1882, because the mortgagee had no notice of the 

plaintiffs’ interests. Their Lordships have, therefore, no 

hesitation in deciding that there is no reason for interfering 

in the decision of the High Court. They will, therefore, 

humbly advise His Majesty that this appeal should be 

dismissed, and that the appellants should pay the costs. 


Appeal dismissed. 
Attorneys for the appellants: Douglas Grant. 
i cies for the first respondent : T. L. Wilson & Co. 
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[ On Appeal from the High Court of Judicature at Fort William in Bengal. ] 
Present : 


Lorp MOYLTON, LORD PARKER OF WADDINGTON, 
SIR JOHN EDGE AND Mr. AMEER ALI. 


RAGHUNATH DAS 
v. 
SUNDAR DAS KHETRI. 


smnolvenoy SEMA Gt Insolvency Aci, 1848, (11 & 12 Vict. Ch. 21)—Vesting 
Order—Attachment by judgment creditor previous to vesting ordey—Pri- 
ority of Oficial Assignee over attaching creditor—A ttachment, effect 
of—Execution Proceedings —Sale—Validity—Proper proceedings to bind 
the Official Assignee—Code of Civil Proceedure (Act XIV of .1882)— 
Secs. 32,248, 372—Indian Insolvency Act, 1848, Sec. 49, stay of execution 
proceedings under. 


Where an order vesting the property of an insolvent in the Official 
Assignee is made by the Court having jurisdiction in the insolvency 
under the Indian Insolvency Act, 1848, (11 & 12 Vict. c. 21) such pro- 
perty becomes vested in the Official Assignee from the date of the 
Order, even when it has been attached in execution of a money decree, 

nd zn order directing the sale of it has been passed. 

‘Sarkies v. Mussumat Bundho Baee (1) approved. 

Attachment in execution of a money decree followed by an order for 
sale does not confer on the judgment-creditor any charge on the land 
attached, : 

An attachment prevents and avoids any private alienation, but does 
not invalidate an alienation by operation of law such as is affected by a 

` vesting order under the Indian Insolvency Act, 1848, and an order 
for sale, though it binds the parties, docs not confer any title, 

In execution of their decree the respondents as judgment creditors 
attached and obtained an order for sale of a colliery of which the Judg- 
ment debtors were the lesees. Subsequently in the insolvency of 
judgment debtors an order vesting the colliery in the Official Assignee 
was made under the Indian Insolvency Act, 1848, on September 8, 
1904, On September 12, 1904, the Judge in execution proceedings 
stayed the sale until further orders, and the respondents then applied 
for and obtained an order for the issue and service on the Official Assi- 
gneeof a notice calling upon him to show cause why he should not be 
substituted in the suit for the judgment debtors; and the Official 
Assignee, though duly served, took no notice of it. On the expiry of 
the time fixed by the notice for cause to be shown the respondents 
without further notice to the Official Assignee, applied for and ob- 
tained an order not only substituting the Official Assignee as a party 
in the place of the jadgment debtors, but directing the sale to proceed, 


* Reported by J. M. Parikh, (1) (1869) 1 N. W. P, H. O., R. 172 (A, 0.) 
Baristter-at-Law, London. - . 
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and the sale took place, andthe respondents, having obtained leave 
to bid became purchasers and obtained the usual certificate which re- 
ferred to the right, title and interest of the judgment debtors as the 
property sold. : 

The appellant claimed title to the colliery under the Official As- 
signee :— lc 

Held, that the sale was altogether irregular and inoperative and 
the execution could not proceed until the Official Assignee had been 
properly brought before the Court and an order binding on him had been 

X obtained by obtaining an order for the issue of, and serving him witha 

S notice under s. 248 of the Code of Civil Procedure, 1882; that the 
“notice served on the Official Assignee was not a proper notice under 
séction 248, but assuming that it wasa proper notice ,preliminary-to 
adding him as a party under s. 32 of the Code, in order to bind’him as 
a party added under that section he had, after being added, to be served 
with a summons to appear and answer ; and that no such summons having 
been served or no order to carry on proceedings having been obtained 
under s. 372 of the Code, the sale was not binding on the Official As- 
signee, 

Quaere—W hether sections 32 and 3872 ‘of the Code of Civil Procedure, 

_ 1882, were applicable after the final decree. 

Goodall v. The Mussoorie Bank, Limited (1) referred to, Malkarjun bin 
Shidramappa Pasare v. Narhari bin Shivappa (2) distinguished. Gopal 
Chunder Cahtterjee v. Gunamoni Dasi (3) approved. 

Held, also, that the judgment debtcrs had at the time of the sale no 
right, title or interest which could be sold to or vested in a purchaser, 
and consequently the, respondents acquired no title to the property. 

Held, further, that if the judgment debt was included in the schedule 
filed by the insolvents under the Indian Insolvengy Act, 1848, the exe- 
cuting Court was bound to stay the sale under s. 4 ther eof. 


On 1st December 1899, the defendants-respondents granted 

a pottah of coal lands to Atual Nath Chatterji and Rajendra 
Nath Chatterji at an annual jama, the lessees were two of 
four~brothers. The four brothers who were members ofa 
` joint family, became heavily indebted to several creditors. 
On the the 6th December 1903, the present defendants filed 
a suit against their lessees for rent under the pottah and, on 
the 23rd June 1904, obtained a decree against them. The 
other two brothers were parties to that suit as pro forma 
defendants. On the 13th July 1904, the defendants applied 
for execution of their decree by attachment of the immoveable 
properties belonging to the judgment-debtors. The lease-hold 
property was accordingly attached, and the sth September 
1904 was fixed for the sale. On that day, the judgment 


T) (1887) L. L. R. 10 All. 97. 2 Bom, L, R. 927. . 
(2) (1900) L. R. 27 I, A. 216; (3) (1892) I, L. R. 20 Cal. 370, 
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P. . debtors Nos. 1 and 2 applied for time to enable them to raise 
a money by sale of the attached property, and the sale was 
=~ accordingly adjourned until roth September. On the 8th Sep- , 

Raguunary tember, all four brothers filed their petition in the Court for É 
Das the relief of insolvent debtors at Calcutta, and on the same 
g v: day the Court made the usual vesting order under s. 7 of the 

UNDER Das . 

Kuzrrr Indian Insolvency Act, 1848. Fe 
— On 30th September 1904, the defendants applied to the/ 

Subordinate Judge of Burdwan to substitute the Official 
Assignee in the place of the judgment debtors in the execution 
proceedings under their decree, On 23rd November notice was 
ordered to issue to the Official Assignee to show cause why he 
should not be substituted in the place of the judgment debtors 
and it was made returnable on 22nd December 1904. On the 
. loth January 1905, the Subordinate Judge, finding that Mr. 
Miller, the Official Assignee, had been duly served with the 
notice, ordered that he be substituted in the place of the 
judgment debtors, and the 6th March 1905 was fixed for the 
sale of the attached property. On that day the property was 
sold and purchased by the defendants, the decree-holders, On 
18th April 1905, the sale was confirmed and on the 14th 
June 1905, an order was made for delivery of possession to 
the defendants as purchasers, and they accordingly took 
‘possesion under it. Meanwhile, on the 23rd May 1905, the 
Official Assignee applied to the Insolvency Court and obtained 
‘an order that he should be at liberty to sell either by public 
auction or private contract.to the best purchaser the proper- 
ties of the insolvents including the lease-hold premises in ques. 
tion, He did not, as a matter of fact, sell at that; time but, on 
the 24th March, 1908, he sold the premises now in question to 
Hormusji Pestanji Banker alias Billimoria, a Parsi gentleman. ~ 
of Assansole. On-the 24th June 1908, three months later, 
Banker sold the property to the present plaintiffs, who on 16th 
July 1908 instituted the present suit to recover possession of 
the property from the purchasers at the sale. 
The Subordinate Judge decreed the suit. He found that 
the notice was. not served on the Official Assignee and held 
that the plaintiffs acquired a good title, The material part of 
the judgment was às follows. 
. “Tt ig however urged that the Official Assignee had no right to sell the 
property, if having been already sold in execution of the decree of defend- 
` ants Nos 1 and 2. Ido not think this contention is correct, The Official 
Assignee has under the Insolvency Acta right to sell any property which 


* 
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has become vested in him. The property in suit became vested in him 
before the defendants Nos, 1 and 2 brought the same to sale, The Official 
Assignee had a right to sell the property. It was contended that defend- 
ants Nos, 1 and 2 having attached the property and obtained an order for 
the sale thereof before the vesting order they had acquired a charge over 
the property which would entitle them to sell the property in preference 
to the Official Assignee, The learned pleader for the defendants relied 
on I. Ls B.6 Cal. p.148 in support of his contention; but I do not think 
the rulingis anauthority for the general proposition put forward by him. 
e also relied on I. L.R. 23 All, ‘p. 467. 1 do not think that case too is 
licable. Ido not thinkit is correct law that a creditor who attaches a 
property and gets an order for sale in respect thereof before the property 
is era in the Official Assignee has a charge over the property which 
gives himhpriority over the Official Assignee and deprives the latter of 
the right to\sell the same whichis given by the Insolvency Act. The 
object of the Insolvency Act is thatall creditors should share equally un- 
less any of thony bas a charge. The learned pleader for the defendants 
contends that the attachmont and order for sale amount to such a charge, 
_ But I think s. 295 of the Old Civil Procedure Code shows that it is 
not so, Under this section if a creditor attaches and gets an order for sale 
and then another creditor applies for execution: before the actual 
‘sale the former has no precedence over the latter. Section 295 above 
quoted is, therefore, an effective answer to the contention put forward 
by the learned pleader forthe defendants. I. L. R. 15 Cal. p,202 at 
p.210 and I, L. R. 30 Cal. p. 639 at p. 640 are authorities against the defend- 
ants’ contention. I hold that the defendants Nos. 1 and 2 did uot acquire 
a charge on the property before the same became invested in the Oflicia 
Assignee, That being so there can be no doubt that the further execution o 
. the decree by defendants Nos. 1 and 2 and the eventual gale of the proper 
ty were not valid and the same could not prevent the Official Assignee 
from selling the property under his general powers under the Insolvency 
Act. The rulings reported in 1 N. W.P. p. 172, I. L. R. 26 Mad. p, 
673, 29 Bom, 40$ and 29 Cal, 428 show that the Official Assignee has 
the right to the property in such circumetances. Tho sale by the Official 
Assignee to Hormusjee Pestonji was therefore valid and is entitled to 
priority over the defendants’ purchase. 


On appeal the High Court dismissed the suit. It ( Chitty 
and Teunon J J.) found that “the notice for the substitution 
was duly served on the Official Assignee ” and that the sale 

was binding on him for the following reasons :— 


“The next question is what was the effect of the sale in execution ag 
against the Official Assignee. It was argued for the appellants (1) that the 
Official Assignee was bound by the execution proceedings and by the sale 
which took place as we have stated ; (2) that the leasehold interest did not 
vest in the Official Assignee because he did not take possession ; and (8) thag 
the decree being one for rent, the decree-holders were entitled ta sell the 
leasehold interest of the insolvents and to give a good title, 

(1) With regard to the first question, it must beconceded that the order 
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for substitusing the Official Assignee in place of the judgment-debtors in { 
the execution proceedings was incorrect (see the case of A. B. Miller v. 
Budh Singh Dudhuria, I. L. R. 18 Cal. 43). But the Official Assignee having 
been added and having taken no exception to the procedure, the sale must s 
be regarded as having taken place in his presence and as binding upon him, / 
The fact that a person who was not representative of the judgment 
debtors was brought up on the record as such representative would not 
effect the validity of the sale: see Malkarjun v. Narahari, I. L. R. 25, 
Bom, 337. The Official Assignee having taken no steps to have that sal 
set aside in the manner provided by law, the sale must be taken to be go 

as against him, 

(2) We cannot accept the second contention raised by the learned 
pleader for the appellants that the property had not vested in the Official 
Assignee, It is true that, in case of leasehold property the Official 
Assignee has the right to elect whether or not he will accept the property 
under the vesting order. If he does so, there is no question that his 
acceptance relates back to the date of the vesting order (see Abdul Razak 
v. J. G. Kernan, I. L. B. 22 Bom. 617), That was the coverse case and 
the question here was whether the Official Assignee could be made liable 
for the rent of the leasehold property. It was held that, inasmuch as he 
had taken possession, he must he regarded as having elected to take over 
the property, Herc, he paid no rent, nor did he take actual possession ; 
but the property did vest in him by the vesting order, and, that he regards 
it as having vestcd in him is made plain by the application which he mado 
to the Insolvency Court, on the 23rd May 1905, for leave to sell the 
property, He could not sell it unless it was vested in him, That being so 
we must hold that the sale was effective as against the Official Assigneo 
and also against the plaintiffs who claim through him, The plaintiffs are 
in fact, ing dilemma. If the property had not been vested in ihe Official 
Assignee it was sold away before the Official Assignee acquired any title to - 
it; if it had vested in him and we think that it had, it was sold in hig 
presence and the sale was binding on him. 

It is not necessary, under these circumstances, to discuss the third point 
raised by the learned pleader for the appellants that, the decree being 
a decree for rent, it gave the defendants a first charge on the property, 
But we may say that we cannot understand how that cculd be the case 
with regard to a decree of this kind which was for rent of coal lands and 
not agricultural lands, 

The appeal must be allowed and the plaintiffs’ suit dismissed with 
costs in both Courts,” 


The plaintiffs-appellants, thereupon, appealed to His Majesty 
{n Council. 


De Gruyther, K. Ca, and A. M, Dunne, fot the appellants,» 
Attachment in execution of a money decree followed by an 
order for sale does not create a charge upon the property 
attached in fayour of the attaching creditor: Frederick 
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? : 
Peacock vw. Madan Gopal); Jitmand v. Ramchand(2); and P. O. 
Kristnasawmy Mudaliar v. Official Assignee of Madras (3), 1914 
-Under the vesting order the property vested in tha =~ 
Official Assignee free from any charge in favour of respondents, RAGHUNATH. 
and the appellants, who claim under the Official Assignee, Das 
havea good and valid title. After the vesting order was Suncur 
mzde there was no right, title and interest left in the judgment Das 
=m in respect of the property, and consequently the respond- Knerr 
3 who have purchased only the right, title and interest of -7 
the judgment debtors, have got nothing by their purchase. 
The name of the Official Assignee was substituted in place of 
that of the judgment debtors, but as no notice of subsequent 
proceedings in execution was: served on him, he is not bound 
by the sale. Moreover, what was sold was the right, title and 
interest of the judgment debtors and not that of the Official 
Assignee, whose interest the Court had no power to sell. Re- 
ference was also made to In re Hunt Monnet & Co. v. Bholagir 
Mangir (4); Goodall v. The Mussoorie Bank, Limited (5) 
Collector of Muzaffarnagar v. Husaini Begam (6); Indian 
Insolvency Act, 1848, 8S. 7 and 49; and Code of Civil 
Procedure, 1882, ss. 370 and 372, 291, 316 and 287. 


Dube, for ths resp yndents.—The Official Assignee had notice 
of the execution proceedings and the order for sale, and he was 
made a party to those proceedings. He is, therefore, bound 
by the sale. 

His remedy was to object to the sale under s. 244 of the Code 
of Civil Procedure, 1882, and not to bring a separate suit + 
Punchanun Bundofadhya v. Rabia Bibi “; and Prosunno 
Coomar Sanyal v. Kasi Das Sanyal (8). Again, the sale 
could not be set aside after one year from date thereof: Mal- 
karjun bin Shidramappa Pasare v. Narhari bin Shivappa ©, 
and Indian Limitation Act, 1877, Sch. 2, Art. 12. It 
is contended that the Official Assignee had no notice of the 
sale, but it must be presumed that the Court had duly issued 
such notice and that it was duly served: Bimola Soonduree 
Dassee v. Kalee Kishen Mojoomdar(°). 

[MR. AMEER ALr.—[Is there any authority for the proposi- 
tion that even ifa notice under s. 248 is not served, the sale 


(1)(1902) L L. R. 29 Cal. 428. (6) (895) I. L, R, 18 All, 86. 

(2) (1905) I. L. R. 29 Bom. 405. (7) (2890) I. L. R, 17 Cal. 712. 

(3) (1903)I. L. R. 26 Mad. 678. (8)(1892) L. R. 19 I. A. 166, ° 

(4) (1864) 1, B. H. C. R. 251, (9) (1900) L. R,27 I A.216; 2 Bom, 
(5) (1837) L. Le Ry 10 All. 97, (to) (1874) 22 W. R. 5. CL, R. 997, 
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4 


P. © is valid: see Gopal Chunder Chatterjee v. Gunamoni Dasi { i 
1914 The judgment of their Lordships was delivered by 


aw 


gas ional Lorp PARKER.—The action in which this appeal arises 


J is an action for the recovery.of a leasehold colliery. The 
Sunpez plaintiffs (the present appellants), claimed title to the . 
Das property under the Official Assignee in the insolvency of, , 
mone the lessees, The order vesting the property in such Official 
Assignee was made under the Insolvent Debtors ( India ) Aét, 
1848, onthe 8th September 1904. At the date of this drder 
the colliery had been attached in execution case No.“303 of 
1904, in which the lessees were the judgment debtors and the 
defendants ( the present respondents ) were the judgment cre- 
ditors, and an order had heen obtained for the sale of the inter- 
est therein of the judgment debtors. Counsel for the respond- 
ents admitted that attachment in execution of a money decree 
followed by such an order for sale does not confer on the judg- 
ment creditor any charge on the land (see Sarkies v. Musstt« 
mat Bandho Baee(2)). An attachment prevents and avoids any . 
private alienation, but does not invalidate an alienation by 
operation of law such as is effected by a vesting. order under 
‘the Act of 1848, and an order for sale, though it binds the 
parties, does not confer title. 
It follows that under the order of the 8th September 1904, 
the property vested in the Official Assignee free from any . 
charge in favour of the judgment creditors. The Official As- 
signee in due course, by order of the Court „having jurisdiction 
in the insolvency, sold the property, and the appellants derive 
title through the purchaser. Their title is thus prima facie a 
good and valid title, but it is disputed by the ‘respondents 
under the following circumstances, 
On the 12th September 190, the Judge in the execution pro- 
-ceedings stayed the sale therein directed until further order. 
This was the proper and indeed the only thing he could doy 
for the judgment debtors had no longer any interest which 
could be sold. Further, if, as was no doubt the case, the 
judgment debt was included in the schedule filed by the insol- 
vents under the Act, their Lordships are of opinion that he 
was bound to stay the sale under s. 49 of the Act. At any 
tate the executor could not proceed until the Official Assignee 
had been properly brought before the Court, and an order 


~ 








(1)(£892) I. L. R. 20 Cal, 270, (2) (1869) 1 N, W. P, H. C, R. 172 (A.0,) 
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binding on him had been obtained. In their Lordships’ opinion P OC." 

this could only be done by obtaining an order for the issue 4944 

of, and by serving him with a notice under s. 248 of the Civil Ww 

Code of 1882, which was the Code then in force. It Riguunata 

was suggested in argument that he might have been made Das 

a party to the proceedings either under s. 32 or under hee 

s. 372 of the Code, but even if these sections are appli- Das 

cable after final decree, as to which there is considerable Kauurar 
oubt (see Goodall v. The Mussoorie Bank, Limited Q))no Tog 

proceedings seem to have been taken thereunder. What the Parke 

judgment creditors did was this: they applied to the Judge 

in the execution case for an order, and on the 3oth Septem- 

ber 1904, ° ‘and again on the third November, obtained an 

order for the issue and service on the Official Assignee ofa 

notice calling upon him to show cause why he should not be 

substituted in the suit for the judgment debtors. This was. 

not a proper notice under the 248th section. A notice under 

that section should have called upon the Official Assignee to 

show cause why the decree should not be executed against 

him. Had the Official Assignee been served with such a 

notice, it is at least probable that he would, as in their Lord. 

ships’ opinion he certainly could, have shewn good cause why 

the decree should not be executed, the property having under 

the Act and vesting order been transferred to him for the 

benefit of the creditors of the insolvent generally. It is 

possible that the notice might be upheld asa proper notice 

preliminary to adding the Official Assignee asa party under 

the 32nd section, if that section were applicable, but in order e 

to bind a party added under the 32nd section, he has, after 

being added, to be served with a summons to appear and 

answer, and it isnot suggested that any such summons was 

served. Similarly, itis not suggested that any order to carry 

on proceedings was obtained under the 372nd section. 
Having obtained leave in that behalf the respondents 

proceeded to serve the notice in question, and their Lord- 

ships will assume that the notice was duly served on’ the 

Official Assignee. The Official Assignee took no notice of it, 

possibly because he had no objection to being substituted as 

a party, and expected to be served with notice of any further 

application against him. There isno evidence that he knew 

that an order. for sale had been already made. Thetime 

fixed by the notice for cause to be shown having’ expired, 

(1) (1887) I, L. Rs 20 All, 97, . : 
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P. C. the respondents, without further notice to the Official Assign- 
1914 ee, applied for and obtained an order not only substituting 
=~ the Official Assignee as a party in the place of the judgment 

RAGHUNATH debtors but directing the sale to proceed. The sale accord- 
pee ingly proceeded. There had to be afresh sale proclamation 
Suxpze by reasonof the 291st section of the Code. Such proclamation 
Das is not in evidence, but their Lordships must presume in 
Kuntar default of evidence to the contrary that the property 
Lord offered for sale was the property ordered to be sold, that 
Parker ig to say the right and interest of the judgment debtors 
in the colliery. At the sale the respondents (the judgment 
creditors ), having obtained leave to bid, became the 
purchasers. The sale was confirmed by the Court on 
the 8th April 1905, and on the 25th April 1905 the 
respondents obtained the usual certificate which refers to the 
right, title, and interest of the judgment debtors as the pro- 
perty sold. Their Lordships are of opinion that this sale 
was altogether irregular and inoperative. In the first place 
the property having passed: to the Official Assignee it was 
“wrong to allow the sale to proceed at all. The judgment 
creditors had nocharge on the land, and the Court could not 
properly give them such a charge at the expense of the other 
creditors of the insolvents. In the second place no proper 
steps had been taken to bring the Official Assignee before the 
Court and obtain ‘an order binding on him, and accordingly 
he was not bound by anything which was done. In the third 
place the judgment debtors had at the time of the sale no 
right, title, or interest which could be sold to or vested ina 
purchaser, and consequently the respondents acquired no title 

to the property. 

Their Lordships’ attention was called in this connection to 
the case of Malkarjun bin Shidramappa Pasare v. Narhari 
bin Shivappa), but in their opinion there is nothing in that 
case which has any bearing upon the present appeal. As 
laid down in Gopal Chunder Chatterjee v. Gunamoni Dasi(?), 
a notice under s. 248 of the Code is necessary in order that 
the Court should obtain jurisdiction to sell property by way 
of execution as against the legal representative of a deceased 
judgment debtor. In the case in 27 Indian Appeals, such a 

is notice had been served, and the Court had determined, as it 
had powes to do for the purpose of the execution proceedings, 
that the party served with the notice wasin fact the legal 

(3) (1900) L. R. 27 I. A. 236, (2) (2892) I. L, B, 20 Gal. 37o, 








- = 
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j representative. It had therefore ideni to sell, though P. O. 
the decision as to who was the legal representative was 1914 
erroneous. ‘There being jurisdiction to sell, and the pur- =~ 

~ chasers having no notice of any irregularity, the sale held RAGHUNATH 
good unless or until it were set aside by appropriate proceed- ae 
ings for the purpose. The present case is of a wholly Bence 

_ different eharacter. No proper notice was served under the Das: 
` section, and the respondents had full notice of, and indeed Kuurar 
7A were responsible for, the irregularities of the procedure Zopa 
adopted. ` - Parker 
he respondents suggested that with regard to certain ~~ 
machinery which was included in the sale of the colliery by 
the Official Assignee, and which was also sought to be recover 
ed in this action, the statute of limitations was a good 
defence. This point does not appear to have been taken at 
any time prior to the hearing before their Lordships’ Board. 
It was not one of the issues settled by the Court on the action, 
nor did the respondents mention it among their grounds of 
appeal from the decision of the Subordinate Judge. Their 
Lordships consider that it involves an inquiry as to the nature 
of the machinery to which it is said to be applicable, and 
that it is therefore too late to raise it. 
Their Lordships will humbly advise His Majesty that the 
appeal ought to be allowed and the decree of the High Court 
of the 4th June rgr2 set aside with costs, here and below, 
and that the judgment of the Subordinate’ Judge of Burdwan 
of the 8th September 1909 ought to be restored. 
Appeal allowed. e 
Solicitors for the appellants: W. W. Box & Co, 
Solicitors for the respondents: Barrow, Roger and Nevill. 
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i Present: 


LORD SHAW, LORD MOULTON SIR JOHN EDGE AND 
MR. AMEER ALI. 


MAHA PRASAD SINGH 
i v 


RAMANI MOHAN SINGH. 
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SURENDRA MOHAN SINGH a 
‘ V. ai 
MAHA PRASAD SINGH, 


RAMANI MOHAN SINGH S 


i v. 
MAHA PRASAD SINGH. * 


Sonthas Parganas—Jurisdiction—Sonthal Parganas Settlement Regulation, 


1872 ( Reg. 3 of 1872), Secs. 5 and 6—Sonthal Parganas Act, ( XXXVII 
of 1855 ), Sec, 2— Bengal Civil Courts Act, (VI of 1871 )—Bengal United 
Previnces and Assam Civil Courts Act ( XII of 1887 ),—Sonthal Parganas 


Justice. Regulation, 1893 ( Reg, 5 of 1898 J, See, 9—Crdinary Civil Courts— 


Settlement Offcers—Courts of Officers appointed by the Lieutenant 
Governor—Mortgage suit in Bhagalpur—Court—Court having jurisdiction 
in the Sonthal Parganas—Lands in suit partly settled and also partly 
outside Sonthal Parganas—Compound AInterest—Usury—Consent of parties 
as to jurisdiction--Practice, p 


The words of exclusion of the jurisdiction of the District Judge or 
& Subordinate Judge ins., 9 of the Sonthal Paragnas Justice Regula- 
tion (Reg. 5 of 1893) refer tos. 5 of the Sonthal Parganas Settle. 
ment Regulation ( Reg. 3 of 1872) which gives the Settlement Officers 
or, Officers, appointed by the Lieutenant-Governor of Bengal under 
s. 2 of the Sonthal Parganas Act (XXXVII of 1855 ) exclusive jurisdic, 
tion in respect of suits relating to land in Sonthal Parganas, the 
settlement of which has not been finished and duly notified. That 
exclusive jurisdiction of such officers was in existence on the 20th June 
1904 and consequently at that date no suit could be in any Court estab- 
lished under the Bengal Civil Courts Act (VI of 1871) or under the 
Act which has takenits place, namely, the Bengul United Provinces 
and Assam Civil Courts Act (XII of 1887) in regard to any land, or 
any interest in or arising out of any land, or for the rents or-profit of any 
land, but such suits must have been brought before Settlement Officers 
mentioned in Reg. 3 of 1872, -or Courts of Officers appointed by the 
Lieutenant-Governor of Bengal under s. 2 of the Sonthal Parganas 
Act, 1855, and the Sonthal’ Parganas Justice Regulation, 1893, 





* Reported by J. M. Parikh, Barrisier-at-Law, London, 
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part 2, so long as the land bad not been settled and the settlement P. C. 
declared bya notification in the Calcutta Gazette to have been com- 


pleted and concluded, es 
The provisions relating to usury in s.6 of the Senthal Farganas MAHA 
Settlement Regulaticn of 1872 applies to all Courts having jurisdiction ppagap 
in Sonthal Parganas and acting under and by virtue of such jurisdic  SrygH 
tion. The words ‘All Courts having jurisdiction in the Sontha] Us 
Parganas ” in that sectiondo not mean merely Courts locally situated RAMANI 


in the Sonthal Parganas, and dealing with matters purely local. That Monan 
roan is not one of procedure but of substance, and so faras the l Sincu 

Courts having jurisdiction within the Sonthal Parganas are concerned po 

it places all contractual stipulations as to compound interestin a 

position of non-enforceability, and limits statutably the total interest 

which can be decreed on any loan or debt, 


Their Lordships could not decline to entertain a question of jurisdic” 
tion of the Court which depended on no disputed facts, although’ it was 


not specifically raised on the appeal, as it necessarily presented itself 
in the argument, 


On the 20th June 1904 a mortgagee instituted a suit in the Court of 
the Subordinate Judge at Bhagalpur to enforce a mortgage bond, dated 
the 21st December 1896, and secured on lands, the greater portion of 
which was situated in the Sonthal Parganas, wherein the mortgagors 
resided, and the remainder within the local jurisdiction of the Court at 
Bhagalpur. The bond which was executed at Bhagalpur, contained a 
stipulation that the mortgagee might enforce it in the Bhagalpur Court, 
and provided that the interest was to be ai the rate of 74 per cent, per 
annum with annual rests, It appeared that although portions of the 
mortgaged lands in the Sonthal Parganas had beep settled, and notifi- 
cation had been duly made that such settlement had been completed, 
at the date prior to the institution of the suit, other portions were not 
so settled.. The Courts in India decreed the suit :— 


Held. (1) that the suit came within the provisions of s. 5 of the Sonthal 
Parganas Settlement Regulation, 1872, which was binding on any Court 
having jurisdiction in the Sonthal Parganas in the exercise of such 
jurisdiction ; that the Court of the Subordinate Judge at Bhagalpur 
was such a Court and had therefore no jurisdiction to entertain the 
suit, and that the suit must be dismissed, 


(2) That the stipulation as tothe enforcement (f the bond in the 
Bhagalpur Court was ineffective as that Court had no jurisdiction to 


entertain the suit, and the parties could not give it ihe necessary 
jurigdiction by consent. 


(8) That apart from the question of jurisdiction the Court ‘of the 
Subordinate Judge at Bhagalpur would be bound to give full force 
and effect to the provisions of-s, 6 of the Sonthal Parganas Settlement 
Regulation 1872, and therefore to have refused to decree any compound e 
interest arising from any intermediate adjustment of- interest, or an 


amount of total interest exceeding the principal of the original debt or 
loan, : s 


p 104 EEP 


e 
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Quaere, whether the decision in Sorbojit Roy v, Gonesh Prosad Misser 
(1) is right. 


THREE consolidated appeals: The first from a judgment 
and decree, dated 3rd of April 1907, of the High Court of 
Judicature at Fort William in Bengal, on appeal from a 
judgment and decree of the Subordinate Judge of Bhagalpur 
dated 12th February 1906; second from a judgment and ,⁄ 
decree of the said High Court, dated 5th December 1907, ox 


‘appeal from a judgment and order of the said Subordinate 


Judge dated 19th August 1907; the third from a judgment 
and decree of the said High Court, dated 18th of December 
1908, on appeal from a judgment and decree of the said 
Subordinate Judge-dated 6th August 1908. 

For the purpose of this report it is not necesssary to refer to 
the facts in the last two appeals which were brought by the 
mortgagee. The facts of the first appeal brought by mortga- 
gors were as follows :— l 

On the 21st December: 1896, a mortgage for Rs. 350,000 
with interest at the rate of 7} per cent. per annum with - 
annual rests was executed by the then adult members of a 
Hindu joint family, governed by the Mitakshara School of Hindu 
law, consisting of the appellants in the above mentioned first 
appeal, in favour of Rai Suraj Narain Singh Bahadur, since 
deceased, father of the-respondents in that appeal. 

- The said mortgage was the last of various transactions of 
the same character, ranging over a period of about fourteen 
years, made between the members of the said joint family and 
the said mortgagee. The ‘properties mortgaged consisted of 
interests in lands, the greater portion of which was situated 
in the district of the Sonthal Parganas and the remainder in 
that of Bhagalpur. The mortgage which was executed in 
Bhagalpur specifically stated and provided that the prin- 
cipal interest, and compound interest due on account of the 
loan should be repaid at Bhagalpur, that the loan had 
been taken at Bhagalpur, and that the said mortga- 
gee would be at liberty to institute a suit in the Court of the 
District of Bhagalpur for the realization of the amount due 
upon the mortgage by the sale of the mortgaged properties. 


On the zoth June 1904 the present suit was instituted by the 
respondents as the heirs and legal representatives of the mort- 


gagee, in the Court of the Subordinate Judge of Bhagalpur, 
E (2) (1884) I, L, R, 10 Cal, 761, 
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for the recovery of the amount due on the mortgage in respect P. O. 
of principal, interest, compound interest, and costs by sale of 4914. 
the said mortgaged properties against the mortgagors who =~ ` 
were resident in the Sonthal Parganas, and others who were Mana 


interested in the lands mortgaged, pine 
On the pleadings the Subordinate Judge fixed ten issues of y 

which only the following are now material :— RAMANI 

son Whether this Court has jurisdiction to try the suit? ape 


(6) Are the plaintiffs precluded from claiming compound interest or in- 
teregt exceeding the amount of principal advanced, under Regulation 3 of 
1872, 

The Subordinate Judgs decided both those issues in favour 
of the mortgagees-plaintiffs and decreed the suit. His judg- 
ment on those points was as follows :— 


1st Issue. It is admitted that a portion of the mortgaged properties is 
situated within the local jurisdiction of this Court (see the affidavit of the 
witness Marahaj Dubey of the defendants in the High Court dated the 
8th August 1904 and ‘the evidence of defendant’s witness No. 1, Keshi Lal, 
and the paragraph 16 of the bond in suit), And therefore under section 19 
of the Civil Procedure Code this Court has jurisdiction to try this suit. 
Moreover the defendants in paragraph 16 of the bond in suit stipulated 
that this Court would have jurisdiction to try the suit. The Honourable 
High Court practically decided in the motion that was made by the defen- 
dants for a transfer of this case to the Sonthal Parganas that this Court 
had jurisdiction to try the suit (see the report in1 Calcutta Law Journal, 
Page 6). I therefore find this issue in favour of the plaintiffs. 

6th Issue-—It has been contended on behalf of the defendants that 
notwithstanding any stipulation obtained in bcnd 1, consent of parties 
cannot give jurisdiction to a Court; if this Court had jutisdiction to try . 
this suit, that jurisdiction has been conferred by section 19 of 
the Civil Procedure Code, as a small portion of the property hypothe- 
cated by the bond ı is situated within the jurisdiction of this Court, 
which jurisdictiou is neither local-.nor pecuniary; hence it has been 
contended that this Court has concurrent jurisdiction to try the 
suit with a Court at Sonthal Parganas, and, therefore, this Court must 
be considered asa Court * having jurisdiction in the Sonthal Parganas ” 
within the meaning of s,60f Rez. 3 of 1872,(B. ©.) and as a consequence, 
this Court cannot give compound interest or interest exceeding the ‘ 
principal amount mentioned inthe bond. But no authority has been cited 
for this proposition. Sections 19 and 223, Civil Procedure Code, give 
jurisdiction to this Court, but these two sections do not give this Court any 
“jurisdiction in the Sonthal Parganas ” but only to the particular case. It 
was held in 9 Calcutta-weekly Notes, p. 18, that the law of the place where 
the contract was made would govern the rights or the parties, Indian Law 
Report 8 Cal, 337 P. C. and Indian Law Report 17 Mad. 262 also lay down 
the same principle. The.very fact of thestipulation in paragraph 16 of the 
bond 1 that the suit upon the bond would be instituted in Bhagatpur and 
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the defendants would have no right to object toit, indicates the intention 
of the parties that they would not be governed by the Sonthal Parganas 
law, and it was one of the conditions upon which the money was advanced, 
and it is admitted that the bond 1 was executed at Bhagalpur. Hence Lam 
of an oninion, that plaintiffs. are entitled to get the interest claimed and 
should not be governed by Reg.3 of 1872 (B. C.) which extends to the 
whole of the Sonthal Parganas (sees, 2) and that section also says that 
this Reg. shall be read with Act XXXVII of 1855; this explains the words 
“ All Courts having jurisdiction in the Sonthal Parganas” in g, 6 and it 
does not mean any Court in the Regulation District having under s. 19, Civi 
Procedure Code, concurrent jurisdiction to try the suit and sell properties 
situated in the Sonthal Parganas, 

In construing a statute the words used should be taken in their accep- 
ted senge. I therefore find this issue also against the defendants, ” 


On appeal the question of jurisdiction was not raised in 
the High Court, which affirmed the decision of the Court . 


below on the 6th issue for the following reasons :— 


“Mr. Eardley Norton argues that, when, in section 6 of Regulation 2 
of 1872 itis laid down that all courts having jurisdiction in the Sonthal 
Parganas shall observe the following rules, and therin certain restrictions 
are provided against usury, which the Subordinate Judge in this suit 
has not given effect to. The Subordinate Judge himself says that, in 
his opinion, the provisions of s. 6 of Regulation 3 of 1872 donot apply to 
Courts exercising jurisdiction whithin the Sonthal Parganas under s. 19,- 
Civil Procedure Code, Hethinks that these words relate only to to the 


_ Courts of the Sonthal Parganas exercising jurisdiction within their terri- 


torial limits; andit would appear to us that the Subordinate Judge’s 
view upon this matter is correct. We are relieved of the necessity of 
discussing this question at any great length because it was decided by 
this Court in Regular Appeal No. 457 of 1902 in a -judgment dated the 
16th December 1993, to which one of the members of this Bench was 
party. [nihat judgment occurs the following passage. ‘The appellants’s 
fifth plea is founded on the terms of s, 6 of the Settlement Regulation 3 
of 1872, according to which ‘no. Court having jurisdiction in the Sonthal 
Paraganas can decree compound interest arising from any intermediate 
adjustment of account or a larger amount of interest than the original 
debt.’ But the words ‘ Court having jurisdiction in the Sonthal Parganas’, 
occuring in the section must,in our opinion, refer to a Court in the Son- 
thal Parganas ande instituted under the Regulation, They cannot include 
a Court. such as that of the Subordinate Judge of Bhagalpur when daal- 
ing with a suit, the cause of action in which has arisen within his jurisdic- 
tion and not inthe Sonthal Parganas, and which has only jurisdiction in 
the Sonthal Parganasin the sense that it has power to order the sale of 
some of the mortgaged proparty which issifuated in that district”, 
Thecases have been cited by the learned pleader for the appellant 
namely Dungaram Marwary v. Rajkishore Deo (I. L, R.18 Cal. 133) and 
Shama Charan Misser v. Chunt Lal Marwari (I. L. R. 26 Cal. 238), They do 
not appear to be in point, or to throw any light upon the question now 


rc 
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under discussion. There is certainly nothing in them which in any way P., ©. 
conflicts with the view expressed above. 


Mr. Eardiey Norton has cited another case, namely, that of Maseyk v. 1914 
Steel & Co, (I. L.R, 14 Cal. 661). But it does not appear to us that ame 
this case in any way supports his contention. We accordingly see no Mana 
reason to dissent from the view taken -by the Court in the judgment eck 
above cited. Moreover, our attention has been called to the fact that in v. 


the mortgage bond on which the plaintiff now sues the defendants expressly RAMANI 
y 
l declared that the loan had been taken at Bhagalpur and that the plaintiff was tMOouHAN 


‘3 


Sntitled to institute a suit in Bhagalpur for the realization of the amount Siren 
dues, It appears that all the loans taken by the defendant from the plaint- —- 
iff were taken at Bhagalpur ; and there was a further stipulation that interest 
should be paid at Bhagalpur. We tharefore think that the suit was pro- 
perly instituted at Bhagalpur and that, for the reasons above given, the 
Court at Bhagalpur was not restricted in awarding interest, by the provi- 
gions of s. 6 of Reg. 3 of 1872”. 


There were appeals to His Majesty in Council. 


. Lowndes, for the mortgagors.—By a notification, dated the 
roth August 1867, in the Calcutta Gazette the Code of Civil 
Procedure, 1839 (Act XIV of 1859 ) was made applicable to 
the Sonthal Parganas under powers given ins. 385 of the Code 
in that behalf. But s. 5 of Reg. 3 of 1872.takes all suits rela- 
ting to lands &c. out of the jurisdiction of the ordinary Courts 
in the Sonthal Parganas. Such suits must be brought before 
the settlement officer or the officers appointed under s. 2 of Act 
XXXVI, 1855. It follows, therefore, that the Court of Bhagalpur 
could have no jurisdiction to entertain such suits, The repeal- 
ing Codes, Act x of 1877 and Act XIV of 1882, do not apply 
to the Sonthal Parganas : see ss. I & 3 of both Codes, which 
do not give the Government power to extend them to the 
schedule Districts, which include the Sonthal Parganas: see 

-Act XIV of 1874 Reg. 5 of 1893 makes the Code of Civil Proce- 
dure applicable to suits of Rs. 1000 and over ; see ss. 9 and ro. 
But these sections do not apply to suits mentioned in s. 5 of 
Reg. 3 of 1872. Unless it is shown that the lands mortgaged 
are settled and that the settlement has been declared by a 
notification in the Calcutta Gazette to have been completed 
and concluded, the suit could only lie under s. 5 of Reg. 3 of 
1872 pefore the Settlement Officers or officers appointed under 

s. 2 of Act XXXVII of 1855. The decision in Sorbojit Roy ve ` 
Gonesh Prosad Misser (2) does not consider the effect of s. 5 e 
of Reg.13 of 1872 on the notification of August 19, 1867, and 
relates to the right of appeal. That case is, therefore, not an 

(1) (1884) I. L. R. 10 Cal. 761. s 


\ 
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authority on the question whether this suit lies in the Bhaga- 
pur Court. Reference was also made to Ram Ratan v. ‘Lalta 
Prasad (©). For enactments in force in the Sonthal Parganas 


see the Bengal Code, 3rd edn., p. 242 et seg. No notification in /' 


the Calcutta Gazette as required bys. 5 of Reg. 3 of 1872 has’ 
appeared in respect of all the mortgaged lands and consequent- 


ly the Court at Bhagalpur had no jurisdiction to entertain the ° 


suit, which ought to be dismissed. Reference was also made / 
to Act XXXVII of 1855, preamble and ss. 1, 2 and 3; Reg. 3 
of 1872, ss. 3, 9, and 26; Reg. 5 of 1893, ss. 7 and 8; Reg. 3 of 
1899 and Dungaram Marwary v. Rajkishore Deo (2). 

Section 6 of Reg. 3 of 1872 relating to usury is not merely a 
matter of procedure. It involves a question of principle and is 
therefore binding on the Bhagalpur Court, which ought not to 
have granted compound interest as in this case it is a Court 
having jurisdiction in the Sonthal Parganas: see Maseyk v. 
Steel & Co. (3), 


Sir Robert Finlay K. C., De Gruyther K. C., and Dunne, 
for the mortgagees.—Before 1855 the Sonthal Parganas were 
subject to the ordinary law and procedure. But Act XXXVII 
of 1855 put limitations on suits in which the value did not 
exceed Rs. 1,000 and set up special Courts for such suits. 
Regulation 3 of 1872 leavesin general terms the application 
of the ordinary law and procedure to all suits over Rs. 1,000: 
see the preambfe and ss. 2 and 3. Section 5 applies only when 
the settlement is pending, and the special jurisdiction thereby 
created related to questions of title to land and not to suits 
to enforce a mortgage. The sole object was to give the Settle- 
ment Officers supreme power to decide who shall be entered 
as owners of land in the record of rights, The settlement 
was completed and s.5 of Reg. 3 of 1872 has no application : 
see Imperial Gazetteer of India, Vol. 22, title Sonthal 
Parganas. Code of Civil Procedure applies to suits involving 
Rs. 1,000 and over brought in the Courts of the District 
Judge and Subordinate Judge : see Reg. 5 of 1893, ss. 9 and Io, 
Reference was also made to Act XIV of 1874, ss. 1 and 5, Reg. 5 
of 1893, the preambleand sections in chapters rand 3; Reg. 3 
of 1872, SS. 2, 14, 17, 18, e¢ seg. and 26; Act XXXVII of 1855, 
‘S. 2; Act VII of 1871, s. 12 and Act XII of 1887. 

The lands mortgaged are situated in two districts, the 

(a) (2895) I: L. B. 17 All. 483. ~ (a) (1887) I. L. R. 14 Cal, 661 ab 
(2) (1890) I. L, R, 18 Cal. 133. p. 666 et seg, : i 


4 
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Sonthal Parganas and Bhagalpur, and the suit could be 
` brought in either of them: Code of Civil Procedure, 1882, 
s. 19. Moreover, the Courts in the two districts are subject to 
i the same High Court ands. 23 of the Code would apply. 
If the suit could not be brought in the Court of Bhagalpur, 
it could not be brought in any Court in the Sonthal Parganas, 
_ and the question would arise whether there is any Court in 
\ India where it could be brought. It is submitted that the 
Court at Bhagalpur had jurisdiction to entertain the suit: 
Sorbojit Roy v. Gonesh Prosad Misser (1). The case in 
Ram Ratan v. Lalita Prasad ‘2) was distinguished. Reference 
was also made to Act XIV of 1882, ss. 16 and 17. The case 
of Ram Chandra Marwari v. Rant Keshobati Kumari (3) 
shows that a case like the present one is ordinarily 
brought in the ordinary civil Court, where ordinary law is 
applied. 

The mortgage bond clearly shows the intention of the 
parties that they would be governed by the law and 
procedure in force in Bhagalpur. The mortgagor cannot now 
say that the Bhagalpur Court has no jurisdiction. The point 

_raised should be decided according to the intention of the 
contracting parties: Hamlyn & Co. v. Talisker Distillery (4. 
' The point of jurisdiction is a new point and inquiries 
should be made as to whether settlement ofall the lands in suit 
has been completed and notifications appeared in the Calcutta 
Gazette. It is, therefore, submitted that the mortgagor should 
not be allowed to raise it at this stage: Owners of Ship 
“ Tasmania” v. Smith (5); Owners of S. S. “ Pleiaaes” v. Page 
(Master) and Owners of S. S. Jane” (©); and Safford and 
‘Wheeler’s Privy Council Practice, p. 852. 

The claim is for money lent, and if the mortgagor does 
not pay to sell security. As regards the first claim the 


Bhagalpur Court has jurisdiction as the money :was to be 
repaid at Bhagalpur and the cause of action arose there as the 


mortgagor broke the contract there: Vaughan v. Weldon (7) 
and Code of Civil Procedure, 1882, ss. 16, 17,and 18. That 
Court has also jurisdiction in respect of the lands in the 
Sonthal Parganas under s. 19 of the Code. 

Section 6 of Reg. 3 of 1872 merely relates in procedure and 





(a) (4884) I. L, R. 10 Cal, 761. (4) [2894] A. C, 202, 
2) (1895) I, L. R. 17 All, 483. (5) (1890) 15 App. Cas, 22% 225. 
(3) (19099 L. R. 36 Ie A. 855 11 (6) [1891] A. Q. 259, 263, 


Bom\ L. Re 765 ( 7) (2874) Lo R. 10 0. P47. | 
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P. © does not apply to Courts situate outside the Sonthal Parganas. 
The intention of the Legislature is to confine the section to - 
1914 Courts exercising jurisdiction in the Sonthal Parganas, The ; 
=z Words “ having jurisdiction ” refer to local Courts in Sonthal 7 
E Parganas. The Court at Bhagalpur in passing the decree does . 
Smex ‘Not exercise jurisdiction in the Sonthal Parganas, 
v. The decision in Maseyk v. Steel & Co. (O) is wrong. 


A 
RawayI = [Mr. AMIR ALI relerred to Gopi Mohan Roy v. pera) N 


poa Nundun Sen (2).] 


— Lowndes referred to Shurroop Chunder Gooho v. Ameeréun- 
nissa Khatoon (3). 

The Court at Bhagalpur only passes the decree, which is 
sent on to a Court in Sonthal Parganas. The section in 
question is confined to a Court in the Sonthal Parganas 
making a decree, and has nothing to do with the execution 
ofa decree made by another Court. It is therefore sub- 
mitted that the decree passed by the Bhagalpur Court is 
right and that it could be executed by a Court in the Sonthal 
Parganas. 

Regulation 3 of 1872 is not an Act of thegLegislature, It is 
issued by the Lieutenant-Governor in his executive capacity 
and can have no operation outside the Sonthal Parganas. ` 
The Lieutenant-Governor has. no power to control the 
provisions of s. 19 of the Code of Civil Procedure, 1882; if the 
Regulation is intended to have any force outside the Sonthal 
Parganas, it is ultra vires. . 


Lowndes, in reply.—If the Civil Procedure Code, 1882, does 
not apply, s. 19 thereof cannot give jurisdiction to the 
Bh agalpur Court. On the other hand if that Code does apply, 
8.35 of Reg. 3 of 1872 excludes its application to suits 
inentioned in that section, which is not confined to suitsin `~ 
settlement and includes a suit like the present one. The 
result is that the Code does not apply in this case. 

Regulation 3 of 1872 was passed under powers ‘conferred 
by s. 1 of 33 & 34 Vic. c. 3, and therefore it has the same 
validity as any Act passed by the Legislature. ` 


The judgment of their Lordships was delivered by | 


a Lorn MouLton.—lIn this case their Lordships have to deal 
with three consolidated appeals from decrees of the High 


(1). (1887) I. L. R, 14 Cal. 661. (3) (1882) I. L. R. 8 Cal, 703. 
\2)d1891) I. L. R.19-Cal, 18. ; 
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a mortgage suit filed in the Court of the Subordinate Judge a 1914 
Bhagalpur in Bengal. The first and principal appeal is from Cw 
‘\the decree of the Subordinate Judge enforcing the mortgage, Mama 
which was affirmed on appeal by the High Court, Prasan 
Subsequently to ‘making that decree the Subordinate Judge ie 
~^ made two orders varying the same, both of which were On Rawayt 
appeal set aside by the High Court. From these two orders Momaw 
ofthe High Court appeals have been brought by the respond- SIN@# 


— 


ents tq the main appeal, and they constitute the second and Lord 
third of the consolidated appeals. M oulton 

The mortgage bond, to enforce which the action was 
originally brought, was a bond for Rs. 3)50,000, dated the 21S, 
December 1896, in favour of Babu Suraj Narayan Singh, the 
father of the principal respondent, and secured on lands 
situated in the Sonthal Parganas and elsewhere, The mort. 
gagors were members of a joint Hindoo family. Inasmuch 
as no question arises in this appeal as to the parties to the 
present action being the proper parties, it will be convenient 
to call the appellants in the principal appeal the mortgagor 
and the respondents the mortgagees. 

The bond sued on was the last of a series of bonds for 
ncreasing amounts. The total of the principal amounts 
advanced was, according to the statements in the plaint 
Rs, 2,85,903-1-9. But the total claim of the mortgagees at 
the date of suit was Rs. 5,36,038-11-10, the balance being 
made up of interest which was charged according to the 
provisions of the different bonds, the rate under the bond in 
suit being 74 per cent. per annum with annual rests, By far 
the greater portion of the mortgaged properties was situated 
in the district of the Sonthal Parganas, and the mortgagors 
resided in that district. The remainder of the mortgaged 
property was situated within the local jurisdiction of the 
Bhigalpur Court. x 

The bond in suit was executed at Bhagalpur and contained 
a stipulation that the mortgagees might enforce it in the 
Bhagalpur Court. 

The suit was commenced on June 20th, 1904. The plaint 
shows that it was an ordinary suit to enforce a mortgage. 

Written statements of defence were put in by various : 
defendants and various issues were raised and decided by the 
Subordinate Judge at the trial. Most of these relate to 
matters no longer in dispute. The only issues that remain 

B 105 ` 


) Court of Judicature at Fort William in Bengal, arising out o, P. O. 
‘ 
\ 
N, 


a a \ 


$34 THE BOMBAY LAW REPORTER. VOL. XVI, | 


P, ©. for their Lordships’ decision in this appeal turn on the fact ( 
1886 that the mortgagors reside and the chief part of the property ; 
=~  issituatein the Sonthal Parganas, so thatitis not necessary’ / 
Mana further to refer to the other issues. ra 
Prasad The judgment of the Subordinate Judge, which is dated’ 
an February rath, 1906, was in favour of the mortgagees on all 
Ramanı issues, On the appeal to the High Court the argument seems ~ 
Moman to have been confined to the sixth issue, which was in the 
Sivan following terms :— 
Lord “ Are the plaintiffs precluded from claiming compound interest, or 


m oulton interest exceeding the amount of the principal advanced under the Regula. 
= tion III of 1872,” 


The High Court found in favour of the mortgagees on this 

issue, and from that decision the present appeal is brought, 
- But in the hearing before the Subordinate J udge an issue was 

raised as to the jurisdiction of the Court of Bhagalpur to 
entertain the suit, and this point has again been raised: in the 
argument before their Lordships, Seeing that itis a question 
of jurisdiction, and.depends on no disputed facts, their 
Lordships are of opinion that they cannot decline to entertain 
it, although it is not specifically raised on the appeal, more 
especially as it necessarily presented itself in the argument. 

The position of the Sonthal Parganas is very peculiar , 
They are under separate and special legislation, which differs 
widely from the legislation applicable to the rest of Bengal. 
The Lieutenant-Governor of Bengal has the power to vary 
that legislation from time to time by notifications published in 
the Calcutta Gazette, under and according to provisions 
appearing in the regulations relating to the district as will 
presently be more particularly referred to, At the hearing of 
the appeal it was found that the documents in the record did 
not adequately inform their Lordships of the relevant notifica- 

tions which had thus appeared in the Calcutta Gazette, and 

accordingly, it was arranged that the parties should supple- 
ment the record by putting in copies of such notifications as 
they thought material. These were furnished to their 
Lordships in December last, and they affect to an important 
degree the matters in issue, and more Particularly those that 
turn upon the settlement of the lands to which the mortgage 
bond relates. 

In order to make clear the legal questions that arise in this 
appeal,’it 1s necessary to explain the nature and sequence of 
the legislation relating to the Sonthal Parganas, 
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The special legislation for the Sonthal Parganas commences P, O. 


` by an Act of the Governor-General of India in Council, No. 1914 
XXXVII of 1855, which was passed on December 22nd, 1855: ~ 


\ Its full title is :— Mana 
á : = p PrasaD 
An Act to remove from operation of the General Laws and Regulations SINCH 
certain districts inhabited by the Sonthals and others and tv place the same = 
Borne the superintendence of an officer to be specially appointed for that RAMANI 


purpose,” MoBHay 
“Ehe preamble of the Act recites that the General Regulations Swen 
and \Acts of Government then in force in the Presidency of Lord 
Bengal were not adapted to the uncivilised race of people Houlton 
called Sonthals, and it was, therelore, deemed expedient to 
remove from the operation of such laws certain districts. It 
then proceeded to enact by clause 1, as follows :— 
“The districts described in the Schedule to this Act are hereby removed 
from the operation of the General Regulations of the Bengal Code and of 
the Laws passed by the Governor-General of India in Council except so 
far as is horeinafter provided and no law which thall hereatter be passed 
by the Governor-General of India in Council shall be deemed to extend 1° 
apy part of the said districts unless the same shall be specially named 
therein.” 


. This-is subject to a proviso which is not material to this case. 

The Act then proceeds to carry out its main object by the 
following enactment :— , 

‘The said district shall be placed under the superinbondence and juris“ 
diction of an officer or officers to be appointed in that behalf by the Lieu- 
tenant-Governor of Bengal: . . . . The administration of civil and 
criminal justice + eè » . are hereby vested in the officer or office: so 
appointed,” 

This language is perfectly general in its character, and under 
it the whole administration of civil ju.tice became vested in 
the officer or officers so ‘appointed. But there follows a 
proviso to which frequent relerence was made in the argument. 
It reads as follows :— . 

# Yrovided that all civil suits in which the matter in dispute shall exceed 
the value of Rs, 1,000 shall be tried and determined according to the General 
Laws tud Regulations in the same manner as if this Act had not beet 
passed,” 

The interpretation of this provision is a matter of great 
difficulty. Two rival interpretations naturally suggest them- 
selves. The one is that the officers exercising the jurisdiction 
shall do so in accordance with the general laws and regulations, 
so that the rights of the parties are unaffected by -the 
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P. ©. provision, although tliey are to be pronounced upon by a 
i914 different judicial tribunal. The other is that not only the laws 
ew that-govern rights, but also the procedure to enforce those 
Mana rights is to remain unchanged. Now it must be observed that ,” 

PaasaD this is a proviso and not an exception, and accordingly, taken : 
gs in connection with the general language of the previous portion 

Rawanr Of the clause, the former of these two interpretations is the 

Momay one that commends itself to their Lordships, so that it must ~ 
Swor be construed as providing that the special officer or officers shal 
Lord try such suits, but that in trying and determining them they 

Moulton shail observe the general laws and regulations obtaining in 

Bengal, which but for the Act would have applied equally in 
` Sonthal Parganas, It would seem, however, that the other 
view has been taken in India: Sorbdojit Roy v. Gonesh Prosad : 
Misser Q). Subsequent legislation bas, however, rendered it 
unnecessary, so far as the decision in this case is concerned, 
to decide what would be the state of things if this regulation 
were still in force unmodilied by any other statutory 
enactments. ‘ 
The territorial definition of the Sonthal Parganas was origi- 
nally to be found in the schedule to this Act ; but, by Act X 
of 1857, a new schedule was substituted therefore. - The judg- 
ment of the High Court finds that two-thirds of the mortgaged 
properties are situated within the district described in that 
schedule, and it yoúld seem that this estimate may be assum- 
ed to be approximately correct for the purposes of this appeal. 
The next Act in chronological order to which it is necessary 
. to refer is the Code of Civil Procedure of 1859, ' The Sonthal 
Parganas are not specially named in that Act, and therefore it 
did not prima facie apply to them; but,. nevertheless, we 
must have regard to the language of section 385 of that Act, 
which reads as follows :— 

“This Act shall not take effect in any part of the territories not 
aubject to the General Regulations of Bengal, -Madras and Bombay, 
until the same shall be extended thereto by che Governor-General of 
India in Council or by the Local Government to which such territory 
is subordinate and notified in the Gazette.” i 

Although the words “Sonthal Parganas” do not appear 
in this section the district talls under the description nere 
appearing. Accordingly, we fiud that by a notification on’ 
August igth, 1867, the Code of Civil Procedure ot 1859 as 
amended'by the Code of Civil Procedure, 1861, was applied 


é (3) (1884) I, L. R. 10 Cal 761, i 


} i Eai: 
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to the Sonthal Parganas subject to certain provisions, restric- P. ©. 
tions and exceptions which are notrelevant to the matters 4914 
of this suit. ~ 
no [tis not necessary to decide what was the precise effect Mama 
’. of this notitication. It can hardly have been intended that ee 
it should apply to the Courts held by the officers appointed is 
by the Lieutenant-Governor of Bengal in those suits in which Rawant 
they were not to try and determine the case. according to the Mogan 
~ general laws and regulations prevailing in Bengal. But with Sinan : 
S regard to civil suits in which the matter in dispute exceeded Lord. 
the value of Rs. 1,000, it would seem to have settled the Houlton 
doubt as to whether they were cognizable by ordinary civil 
Courts duly established with jurisdiction within the -Sonthal 
Parganas, because it will be found that the fact that such 
jurisdiction exists in such Courts is recognised in subsequent 
legislation. 
In the year 1872 a new Regulation was passed for the 
Sonthal Parganas. It is entitled the Sonthal Parganas Settle- 
ment Regulation, and by clause 2 it is directed to be read 
with Act XXXVII of 1855 and Act X of 1857 before referred 
to. Clause 3 reads as follows :— 
“ Sabject to the provisions of this Regulation, the Regulations and 
Acts mentioned in the schedule annexed to this Regulation, or such 
portions of them as are unrepealed, shall bedeemed to be in force in the 
Sonthal Parganas, No other Regulations or Acts shall be deemed to be 
in force in the Sonthal Parganas, except so far as regards the trial and 
determination of the civil suits mentioned in section 2, Act XXXVII 
~ of 1855, in which the matter in dispute exceeds the value of Rs. 1,000, 
when such suits are tried in the Courts established under Act VI -of 
1871,” 
lt further provides that the Lieutenant-Governor of Bengal 
may by notification in the Calcutta Gazette add to or take - 
away from the list in the schedule. 
To arrive at the true meaning and effect of these provisions 
it is necessary to bear in mind that at the date of this Regula- 
tion the Code of Civil Procedure 1859 as amended by the Code 
of Civil Procedure, 1861, applied to the Sonthal Parganas by 
virtue of the notification of August 19th, 1867, But the 
schedule to the Regulation does not contain the Civil 
Procedure Codes of 1859 and 1861, nor have they ever been 
_ added to the above list by any notification of the Lieutenant- 
‘Governor of Bengal as above described. It foilows that these 
Civil Procedure Codes were thereafter applicable in the 
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Sonthal Parganas only so far as concerns the trial and 
determination of civil suits in which the matter in dispute 
exceeded the value of Rs. 1,000 when such suits were tried 
inthe Courts established under Act VI of 1871. So faras 
such suits were concerned there is nothing in this clause 
of the Sonthal Parganas Settlement Regulation to alter the 
effect of the Notification of August rgth, 1867, which applied 
to them the Civil Procedure Code of 1859 as amended in 1861. 

Act VI of 1871 is known as the Bengal Civil Courts Act, . 
1871. Itis not in the scheduled list. But it was passed at a 
date when the Code of Civil Procedure, 1859, as amended by 
the Code of Civil Procedure, 1861, was in force in the $onthal 
Parganas, and it would seem as though the wide provisions of 
the clauses in those Codes giving jurisdiction to civil Courts 
must be taken to have given to the Government power to 
appoint Judges under it within the Sonthal Parganas, inasmuch 
as 8. 4 of the Sonthal Parganas Regulation, 1872, provides as 
follows :— 


“The Lieutenant-Governor of: Bengal may, by notification in the Calcut+ 
ta Gazette, invest any competent officer in the Sonthal Parganas with the 
powers of any Civil Court established under Act VI of 1871, and may exclude 
the whole or any part of the said Parganas from the jurisdiction of any 
of the Courts established under the said Act now having jurisdiction 
thérein.” 


But while it is evident that the Government by this section 
left it to the Lieutenant-Governor of Bengal to decide in future 
whether Courts established under the Bengal Civil Courts 
Act, 1871, should retain jurisdiction within the Sonthal Parga’ 
nas, it had already made up its mind that such should not be 
the casé with suits relating to lands pending the completion 
of the settlement which they proposed forthwith to make of 
all the lands situated in the Sonthal Parganas. This is made 
‘clear by section 5, which reads as follows ;— 


“Tili such time as a settlement of the whole or any part of the Sonthal 
Parganas shail be made under the rules hereinafter Provided, and tho said 
settlement shall be declared by a notification in the Calcutta Gazette to 
have been completed and concluded, no suit shall lie in any Court established ` 
under the said Act VI of 2871 in regard to any land, or any interest in op 
arising out of any land, or for the rent or profits of any land, or regarding 
any village-headship or other office connected with the land, except as 
hereinafter provided ; but such suits shall be heard and determined hy tha 
officers appointed by the Lieutenant-Governor of Bengal under Section 2 of : 
the said Act XXXVII of 1855, or by the Settlement Officers hereinaftey 


i | 
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mentioned, accordin as the said Lieutengnt-Governor shall from time to P, C. 
time direct,” i 


ee OAA 


< 1914 
Then follows a proviso by which the officer empowered to s 


try a suit may transfer it to a Court established under the Mama 
said Act, and thereby give to the Court jurisdiction to try it, PRASAD 
, + No question, however, under this proviso, arises in the present Riran 


V. 
Case, i ae RAMANI 
i The critical question in this suit isas to whether clause 5 exclu- Momax - 


ivil Courts Act, 1871, suits relating to land where the value org 
of the matter in dispute is more than Rs. 1,000. Their Lord- Moulton ` 


NG from the jurisdiction of Courts established under the Bengal Swan 


ships are of opinion that to this question only one answer can 
be given. The language of the section is so wide and so peremp- 
tory that it gives to the officers therein mentioned sole and 
exclusive jurisdiction in all suits in regard to any land, or any 
interest in or arising out of any land, or forthe rent or profits 
of any land. To make the meaning clearer and to render the 
language more emphatic, it is expressed both in the positive 
and in the negative form. On the one hand it provides that 
t no suit shall lie in any Court established under the said Act 
VI of 1871 in regard to any land, &c.,” and on the other hand 
it provides that such “ suits shall be heard and determined by 
the officers &c.” It is impossible not to give to such language 
the full effect of creating an exclusive jurisdiction. It follows, 
therefore, that no action relating to land in the Sonthal 
Parganas can be brought otherwise than before such officers 
so long as s. 5 is in force with respect to the district in which 
that land is situated. There is no difficulty in comprehending 
the motives for such legislation. The section shows that a 
settlement of the lands was in contemplation, and evidently 
the aim of the provision was to prevent any clash of jurisdiction 
between different Courts in matters relating to land until 
such time as the Government proclaimed the settlement to 
be completed—a very intelligible policy when it is considered 
that on the results of such suits between individuals might 
depend the entries which must be made in the settlement 
records, 

The object of the regulation being thus to throw the whole 
of the jurisdiction in suits relating to land into special Courts 
established in and for the Sonthal Parganas, and provision ; 
being made for extending that exclusive jurisdiction to all 
suits, one has to consider the meaning and effect of section 6, 
which is the section upon which the rights of the- parties in 
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the present suit depend. That section, so far as is material, 


_ reads as follows :— 


“ All Courts having jurisdiction in the Sonthal Parganag shall observe 
the following rules relating to usury, namely :— 


(a)... . no compound interest arising from any intermediate adjust» 
ment of interest shall be decreed ; 


“(b) the total interest decreed on any loan or debt shall never exceed 
one-fourth of the principal sum, if the period be not more than 
one year, and shall notia any other case exceed the principal of 
the original debt or Joan,’ 2D 

The respondents sought to establish that the phrase “all 
Courts having jurisdiction in the Sonthal Parganas ” meant 
Courts locally situated in the Synthal Parganas, and dealing 
with matters purely local. Their Lordships cannot accept 
this interpretation. The words -are definite and precise, and 
must be applied in their natural signification. It was urged 
that, taken literally, they would apply to everything done by 
a Co art having jurisdiction in the Southal Parganas, whether 
the matter related to those districts or not, inasmuch as the 
language used makes the application of the enactment depend 
on the Court and not on the matter in dispute. But this is to 
ignore the fact that the Regulation is only applicable to the 
Sonthal Parganas, and that, therefore, it would not apply to 
Courts having jurisdiction wider than these local limits when 
such Courts were dealing with matters relating solely to 
other parts of India. The enactment, therefore, applies to 
Courts having jurisdiction in the Sonthal Parganas, and 
acting under and by virtue of such jurisdiction. 

The importance of the section is very great. Itisa pro- 
tective section clearly dictated by the fundamental considera- 
tion to which reference has already been made, and which 
led to the onthal Parganas being put under separate and 
sp cial legislation, namely, that— 

* The General Regulations and Acts of Government now in force in the 
Presidency of Bengal are not adapted to the uncivilised race of people called 
Sonthals, and itis, therefore, expedient to remove from the operations of 
such laws” 

the districts known as the Sonthal Parganas, 

The provision, therefore, is not one of procedure but of 
substance, and so far as the Courts having jurisdiction within 


we 


the Sonthal Parganas are concerned it places all contractual ` 


stipulations as to compound interest in a position of non- 
enforceability, and limits statutably the total interest which 
can be decreed ‘on any loan or dopt: The application ọf 
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these provisions to the facts of the present case will be con- P. C. 
sidered later. l 1914 
. The next Act in chronological sequence to which reference «~ 
~ was made in the argument is Act XIV of 1874, known as the Rawayt 
Scheduled Districts Act, 1874. This isan Act for the purpose Moan 
of removing doubts as to what Acts or Regulations are in force piga 
in parts of British India, which have never been brought Lord 
within or have from time to time been removed from the oper- panies: 
‘Nation of the general Acts and Regulations and the jurisdiction 
of the ordinary Courts of Judicature. These parts of British 
India are termed in the Act “ Schedule Districts.” They are 
all set out in the first Schedule to the Act, and amongst them 
are to be found the Sonthal Parganas. The scheme of the Act 
is peculiar, It is expressly made to apply to all parts of 
British India other than the Scheduled Districts. But it is 
provided that it shall come into force in any scheduled district 
upon the issue of a notification under s. 3 of the Act with 
regard to such district. In such case the local Government 
may with the previous sanction of the Governor-General in 
Council by notification in the Gazette of India, and also in the 
local Gazette declare (among other things) what enactments 
are actually in force in any of the scheduled districts, and every 
such notification shall be binding on all Courts of law. During 
the argument counsel for the parties were not in agreement as 
to whether any notification under this Act had been issued 
applying to the Sonthal Parganas; but, from the subsequent 
information supplied to their Lordships, it would appear that 
no such notification has been issued, and therefore that the 
provisions of the Scheduled Districts Act, 1874, have never 
been applied to them. It is, therefore, unnecessary to discuss 
further the provisions of this enactment, 
| The next Act which requires to be noticed is the Civil Pro- 
cedure Code, 1877. It repeals Act VIII of 1859 and Act XXIII 
of 1861, which constituted the then existing Code of Civil Pro- 
cedure. Section 1 reads as follows :— 
“ This Act may be cited as‘ The Code of Civil Procedure’ and it shall 
come into force on the first day of October 1877, 
“This section and section 3 extend to the whole of British India. The 
other sections extend to the whole of British India except the scheduled 
districts as defined in Act No. XIV of 1874.” 
` The relevant part of s. 3 reads as follows :— 


“The enactments specified in the First Schedule hereto annexed are hereby 
repealed to the extent mentioned in the third column of the same schedule, 
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But when in any Act, regulation or notification passed or issued prior te 
the day on which this Code comes into force reference is made to Act VIII 
of 1859, Act XXIII of 1871 or ‘The Code of Civil Procedure’ or to any 
other Act hereby repealed, such reference shall so far as may be practicable 
be read as applying to this Code or the corresponding part thereof,” 


The effect of these sections is to make the notification of i 
1867 relative to the application of the then existing Codes of 
Civil Procedure to the Sonthal Parganas read as though it 


l 


rd 
eo 


applied to the Civil-Procedure Code, 1877. But it will S 


remembered that such application had been restricted by th 
Sonthal Parganas Regulation of 1872 to suits brought for 
amounts above Rs. 1,000 in Courts established under Act VI of 
1871. The combined effect of these provisions must be-to 
make the Civil Procedure Code of 1877 apply in the Sonthal 
Parganas only to suits so brought. i 

The next Act is the Civil Procedure Code of 1882. In 
everything that is material to the present appeal this is 
identical with the Civil Procedure Code, 1877. It took the 
place of that Act in the Sonthal Parganas to the extent that 
such Act was in force therein, that is to say, for suits brought 
for amounts above Rs. 1,009 in Courts established under 
Act VI of 1871. - 

We now come to Regulation 5 of 1893, the short title of 
which is the Sonthal Parganas Justice Regulation, 1893. It 
made important changes in the administration of civil justice 
in the Sonthal ‘Parganas. By seetion 5 it added to the two 
classes of special Courts theretofore existing in the Sonthal 
Parganas, named the Courts ‘of settlement officers and the 
Courts of officers appointed by the Lieutenant-Governor of 


‘Bengal under s. 2 of the Regulation of 1855, a third class, 


namely Courts established under Act XII of 1887, known as 
the Bengal United Provinces and Assam Civil Courts Act, 
1887, which is an Act which has taken the place of Act VI of 
1871 (which has been repealed), ard all references to the 
last-mentioned Act must now be read as referring to it. 

These definite provisions entirely remove the difficulties as 
to the jurisdiction within the Sonthal Parganas of Courts 
appointed under the Bengal United Provinces and Assam 
Civil Courts Act, 1887, or its predecessor, the Bengal Civil 
Courts Act, 1871. It remains to see what suits are put within 
the cognizance of these Courts. By s. 9 the jurisdiction 
of a Judge of one of these Courts extends to— 


m Suits of which the value exceeds Rs. 1,000-and which are not excluded 
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from his cognizance by the Sonthal Parganas Settlement Regalation, or 
any other law for the time being in force.” 


Their Lordships are clearly of opinion that these words of 
exclusion refer to s. 5 of the Regulation of 1872, which 
excluded from the cognizance of any such Court suits relating 
to land, the settlement of which had not been finished and 
duly notified, and placed them exclusively in the hands of 
settlement officers or officers appointed by the Lieutenant- 
Governor of Bengal under s, 2 of the Regulation of 1855. 
“This exclusive jurisdiction is therefore maintained, ahd suits 
in Yegard to land, which is not in districts that have been 
notified as being completely settled, are not within the 
cognizance ofthe ordinary Courts, no matter what may be 
the value of the matter in dispute. It is not necessary for 
the purpose of this appeal to examine further into the juris- 
diction of Courts established under these provisions, because 
the Court of Bhagalpur, in which the present action was 
brought, is not one of such Courts, 

The result of this examination of the Acts and Regulations 
applicable to the Sonthal Parganas is that at the date when 
this suit was commenced no suit could lie in any Court 
established under Act VI of 1871, or under the Act which has 
taken its place, namely, the Bengal United Provinces and 
Assam Civil Courts Act, 1887, in regard to any land or any 
interest in or arising out of any land, or for the rent or profits 
of any land, but such suits must have been brought before 
Settlement Officers, or Courts of officers appointed by the 
Lieutenant-Governor of Bengal under s. 2 of the Sonthal 
Parganas Act, 1855, and the Sonthal Parganas- Justice 
Regulation Act, 1893, Part 2, so long as the Tand had not been 
settled and the settlement declared bya notification in the 
‘Calcutta Gazette to have been completed and concluded, 
And, further, that whatever be the Court that has jurisdiction 
to decide cases within the Sonthal Parganas, and is exercising 
that jurisdiction, it must observe the two rules relating to 
usury above referred to. 

It is necessary therefore to ascertain what was the exact 
position (so far as settlement is concerned) of the land 
included in the mortgage bond at the date of the commence- 
ment of the action in which the present appeal is brougat, 
namely, June 20th, 1904. The. information supplied to their 
Lordships by the parties, as to the notifications appearing in 
-the Calcutta Gazette show conclusively that, although por- 
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P. ©. tions of the lands mortgaged had been settled, and notifica- 
1914 tion had been duly made that such settlement had been com- 
~~ pleted, at dates prior to the institution of the suit,. other 
Mama portions were not so settled. It is clear, therefore, that the 

PrasaD suit came within the provisions of s.5 of the Sonthal / 
Src Parganas Settlement Regulation, 1872, relating to the éx- 

R E clusive jurisdiction of officers appointed by the Lieutenant- 

Momay Governor of Bengal, or by settlement officers, inasmuch as 

“Swen it related to land which had not been settled, or the settle- 

Long ‘ment of which had not been declared by a notification in the ~ 

Moulton, Calcutta Gazette to have been completed and concluded. 
— The Court of Bhagalpur had therefore no jurisdiction to 

entertain the suit, and this appeal must be allowed. oa 
Reliance was placed by counsel for the respondent on the 
stipulation in the bond that the mortgagees might enforce it 
in the Court of Bhagalpur. Their Lordships are of opinion 
that this bas no effect. That Court had no jurisdiction to 
entertain the suit which, beyond question, was a suit in 
regard to land in the Sonthal Parganas, and that being so the 
parties could not give it the necessary jurisdiction by consent. 
To do so would be-to nullify the express prohibition of 
s. 5 of the Sonthal Parganas Regulation, 1872, which 
was binding on any Court having jurisdiction in the Sontha 
Parganas in the exercise of such jurisdiction. j . - 
Their Lordships are also of opinion that, apart from the 
question of jurisdiction, any Court dealing with the subject 
matter of the suit would be bound to give full force and effect 
to the provisions of s. 6 of the Sonthal Parganas Settle- 
ment Regulation, 1872, relating to usury, and therefore to 
have refused to decree any compound interest arising from 
any intermediate adjustment ofinterest, or an amount of total 
interest exceeding the principal of the original debt or loan. 
Their Lordships will, therefore, humbly advise His Majesty 
that this appeal should be allowed, and the action dismissed 
with costs in both Courts. The respondents must pay the 
costs of this appeal. The two subsidiary appeals fall with 
the dismissal of the action, and the costs connected with 
them will form part of the costs of the whole proceedings, 
which the respondents must bear. 
First appeal allowed and the other two dismissed. 
` Solicitors for the mortgagors: T. L. Wilson-& Co. ` 
Solicitors for the mortgagees: Morgan, Price & Co.--..--— 
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(On appeal from the High Court of Judicature at Fort 
Present : 


’- LORD MOULTON, LORD PARKER OF WADDINGTON, SIR 
Joun EDGE AND MR. AMEER ALI, 


JALANDHAR THAKUR 


= 1914 
, ~~ 
JHARULA DAS.* May, 26 


Lode of Civil Procedure (Act XIV of 1882), Sec. 244— Suit to set aside a decree 
~and order for sale in execution thereof on ihe ground of fraud—Shebait— 
Res judicata—Shebait’s right as suck to sur; lus offer ings—Succession of 
Hindu widow to Shebaitship—Alienation by widow of surplus offerings— 
Suit to declare alienation invalid and not binding on those entitled to 
succeed the widow as Shebait—Recsipt of surplus offerings by a person 
incapable of becoming Shebait, effect of —Limitation—Indian Limitation 
Act (Act IX of 1908), Sch, 1, Art. 124, 


Section 244 of the Code of Civil Procedure, 1882, (Act XIV of 1882), 
does not apply to a suit brought to set aside a decree and the order of 
gale made in execution thereof on the ground that they had been 
obtained by fraud. 


On the death of a Shebsit of a temple, who was entitled to receive as 
auch Shebait a certain share of the daily surplus income from 
the offerings to the temple, his widow succeeded to his She- 
baitship and accordingly became entitled to receive the said share 
of the surplus income. One J obtained a money decree on 
a mortgage granted by the widow, and in execution of that decree 
the said share was sold and purchased by J, who oBtained on February 
8, 1892, acertificate of sale wherein the property purchased by him 
was described ag belonging “ to the judgment-debtor.” 

The widow and the next reversioner then broaghi a suit against J to 
set aside the sale. That suit was withdrawn with liberty to bring a 
fresh suit. Subsequently, the widow alone brought a fresh suit which 
was dismissed in 2895 on the ground that it was barred by s, 244 of the 
Code. of Civil Procedure, 1882, The widow died in 1900, and on January 

_ 25, 1910, the said next reversioner brought the suit against the said J 
‘for a declaration that he was entitled to receive the said share of the 
“surplus income, The Uigh Court upheld J’s pleas that the next re 

' yersióner was bound by the decree made against the widow in 1895 and 
therefore his suit was barred by the rule of res judicata, and that his 
suit was also barred by limitation by reason of Art. 124 of Sch. 1 of the 
Indian Limitation Act, 1908, which applied, 

Held, reversing the High Court, that the contention that the claim in 
respect of the said share of the income was res judicata, was untenable, 

Held, also, that the said J was not competent to perform, or to “8 
provide for the performance of the sacred puja to the Deity at the , 


* Reported by J : M, Parikh , Barrister-at-Law, London, 
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temple, and consequently was incapable of acquiring or holding the . 
office of a Shebait, which in this case was hereditary, that J had not 


1914 taken possession of the Shebaitship and the suit was, therefore, not 
baag a suit for possession of an hereditary office, and that Art, 124 did not 
J ALANDHAR apply. 3 , 
v. Held, further, that} the receipt by J of the said share of the income | 
; J ee and appropriation thereof to his own use did not constitute him the 


Shebait for the time being or affect in any way the title to that office; 
that by adversely taking and appropriating to his own use the share of 
the surplus income J acquired no title and no right to the said share ; 
that on each occasion upon which J received and‘ wrongfully appro” 
priated to his own use the said share of the income to which the Shera 
was entitled J committed a fresh actionable wrong in respect of which. 


asuit could be brought against him by the Shebsit and that the next 
reversioner’s claim must be decreed, 


Jharula Das v. Jalandhar Thakur (1), reversed, 


THE suit in which the said decrees were passed was filed in 
the Subordinate Judge’s Court by one Bhaiaji Thakur to 
establish his title to (1) a 3} annas share in the office of the 
Shebait of a certain temple and a right to receive a 3}- annas 
share in the offerings made in the temple and (2) eleven bighas 
.of certain Lakheraj land. The.claim to the land had been allowed 
by both Courts in India and was not in dispute in this appeal. 

‘The Shebaiti of the temple appeared to have been vested in 
a number of Brahmin families known as Pandas who were 
entitled to share in the surplus offerings made to the idol en- 
shrined therein,, the office being hereditary, and one Pratipal 
Thakur was a panda so entitled to a 3% annas share in the She- 
baiti and its emoluments. Pratipal Thakur died in or about 
the year 1851, leaving him surviving as his only heir his widow 
Musammat Grihimoni Thakurani (hereinafter for brevity 
called “the Musammat ”) who succeeded to his share in the 
said office. Bya mortgage deed dated June 29, 1874, the 
Musammat for the consideration therein set out mortgaged to 
the respondent inter alia her interest. in the income of the-said 
temple and the respondents having filed a suit on the ‘mort- 
gage obtained a money decree. In execution of that decree 
S the Musammat’s interest'in the said income was sold and was 

purchased by the respondent, who was putin possession thereof 
on the 30th March 1892, and had since then received his proper 
share of the surplus offerings at the daily division. - The re- 

a spondent was a Beldar by caste and consequently incapable of 

becoming.aShebait, -+> = 2 -) 0 2 22 TE 





vo ~  -(1) (1912) T,-L. R. 39 Cal; 887," 
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In November 1892, the Musammat-and the said Bhaiaji P. C. 
Thakur filed a suit against the respondents to set aside the 1914 
purchase but the suit was eventually withdrawn by them with =~ 
liberty to bring a fresh suit on the same cause of action. JALANDHAR 

In the year 1895, the Musammat brought a fresh suit against PE 
the respondent to set aside the said purchase, but the same > 
was dismissed on the ground that it would not lie, the matter 
being one for determination in execution of the previous 
decree under s. 244 of the Code of Civil Procedure, 1882. 

“fhe Musammat died, in June 1900, and on the 28th January 
1910, the present suit was filed by the said Bhaiaji Thakur as 
the reversionary heir of the said Pratipal Thakur and as such 
entitled to his share in the said Shebaiti and the income thereof. 

After the filing of the suit Bhaiaji Thakur died, and the present 
appellants were brought on the record in his place. 

The réspondent pleaded that the suit was barred by limita- 
tion and also by the principle of res judicata. 

The Subordinate Judge held that the suit 'was governed by 
Art. 124 of the first Schedule of the. Indian Limitation Act, 

1908, that the Musammat died in June 1900, and that the said 
suit, having been instituted within twelve years after her 
death, was in time; and also that, having regard to the re sult 
of the two previous suits of 1892 and 1895, the claim could not 
be regarded as res judicata. He, therefore, decreed the suit. 

On appeal, the High Court held that the dismissal of the 

suit filed by the Musammat in 1895 was binding upon the 
reversionary heirs inasmuch as she fully represented the estate, 
and a decree against her as Shebait would bind her successors 
in that office. It also held that the appellants’ suit wag 
barred under Art. 124 of the Limitation Act inasmuch as the 
respondent had been in possession of the share in the temple 
offerings adversely to the said Bhaiaji Thakur and the appel- 
lants for more than twelve years before the suit was instituted. 
The decree of the Court below was, therefore, varied and the 
claim in respect of the title to the said share of the surplus 
income dismissed. For a report of the judgment of the High 
Court see Jharula Das v. Jalandhar Thakur (1). 

The appellants, thereupon, appealed to His Majesty in Coun- 
cil. 

Dunne and Dube, for the appellants.—The suit was not J 
barred by the rule of ves judicata. ` . 


(1) (1912) L. L, R. 89 Cal, 887, 
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P. ©. ” (Lowndes, for the respondent, said that he did not rely on 
1914 that contention.] l 


\ 


ane The words in Art, 124 of the Limitation Act, 1908, are “ ad- oe 
JaLanpuaR versely to the plaintiff”, and by s. 2 (8) of that Act plaintiff .~ 
z v. includes anw person from or through whom a plaintiff derives 
HARULA 


his rignt to sue. Here the plaintiff derived his right to sue 
through the last male Shebait and not through the widow 
Shebait. The time, therefore, began to run from the death of 
the widow. The High Court has relied upon Gnanasambanda, 
Pandara Sannadhi v. Velu Pandaram (1), where the purchaser 
was a trespasser from the beginning. But here the respondent 
got possession by purchase in execution of a decree against 
the widow and his purchase is not binding on the appellant 
after the widow’s death. That case has, therefore, no applica- 
tion to the facts of this case. Reference was also made to 
Proesunno Kumari Debya v. Golab Chand Baboo (2). 


Lowndes, for the respondent.—Both sides agree that Art. 124 

applies. The case, raised by the appellants in the Courts below 

and by their printed casé here, is that the respondent was a 

trespasser from the beginning, and, not, as now contended, that 

he came under .a good title, which came to an end on the 

death of the widow. Article 141 of the Limitation Act is anew 

provision. Prior to that possession adverse to the widow was 

held to be adverse to the reversioner : Brinda Dabee Chowdh- 

rain v. Pearee Lall Chowdhry (3). A decree fairly and proper- 

ly obtained against a widow is binding on the reversioner : 

7 Katama Natchier v. The Rajah of Shivagunga4); and Partab 

‘ Narain Singh v. Trilokinath Singh(5), If the decree is bind- 
ing, the sale in execution thereof is also binding. 

The respondent got into possession in 1892, and if the tight 
to the share of the surplus profits was inalienable by her the 
respondent’s possession was adverse to her, and if that were 
so, he was holding adversely to all. The position of a Hindu 
widow, when she succeeds to her deceased husband’s estate, 
has nothing to do with the present case. _Here the widow 
was the Shebait and as such had the same tight asa male 
Shebait. The appellants are her successors. The Possession 
by the respondent during the life-time of the widow was 
adverse to the plaintiffs-appellants, who derived their title 


(1) 0899) D. RB. 27D A,69; - (8) (1868) 9 W, R. 460. 
2 Bom, L., R. 597. (4) (1863) 9 M. I. A. 539, at pp. 608-4, 
(2) (1875) L. R. 2 I. A. 145, (5) (1884) L, R. 11 I. A, 197, 207, 
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“from and through” the widow: Pydigantam Jagannadha 
Row v. Rama Doss Patnaik O). The claim is, therefore, 
barred by limitation. 

No reply was called upon. 


The judgment of their Lordships was delivered by 


SIR. Jonn EpGE.—The appellants here are the heirs and 
legal representatives of one Bhaiaji Thakur, now dead, who 
was the plaintiff in the suit in which this appeal has arisen. 
Bhaiaji Thakur was a Shebait of an ancient temple of 
Mahadeoji, called The Singheswar Temple, which is situate 
in Mawza Gouripur, otherwise Singhaswarpur, in the district 
of Bhagalpur. Bhaiaji Thakur became a Shebait of the 
Temple on the death in 19c0 of one Musammat Grihimoni 
who was the widow of one Pratipal Thakur, Pratipal Thakur 
had been aShebait of the Temple, and until his death had 
been, as such Shebait, entitled to receive a 3} annas share 
of the daily surplus income from the offerings to, after 
defraying the expenses of, the Temple; on his death his 
widow, Musammat Grihimoni, succeeded to his Shebaitship 
and accordingly became entitled to receive the same share of 
the daily surplus income from the offerings. The right to 
such 3} annas share came to Bhaiaji Thakur on the death of 
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Musammat Grihimoni as the next reversionary heir under the | 


Hindu law to the Shebaitship. The Shebaits of the Temple 
are Brahmin Pandas who, as Shebaits, have to perform, or to 
provide for the performance of, the sacred worship or puja 
of the Deity at the Temple. Jharula Das, who is the defend- 
ant to the suit and the respondent to this appeal, is by caste 
a Beldar, and, as a Beldar, is not competent to perform, or to 
rovide for the performance of, the sacred puja tothe Deity 
at the Temple, and consequently was incapable of acquiring 
or holding the office of a Shebait. 
In 1880, Jharula Das obtained a decree for money ona 
mortgage which had been granted by Musammat Grihimoni. 
In execution of that decree Jharula Das in 1891 caused the 3} 
annas share of Musammat Gribimoni to be put up for sale, and 
at the sale on the 20th November 1891r purchased the share. 
Jharula Das on the 8th February 1892 obtained a certificate 
of sale in which the property which he had purchased was 
described as the “Income of the Muth of Sri Singheswarthanji 
7 (11904) I. L, R, 28 Mad. 197. f 
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P. ©. Mahadeo; which Muth is situated imMouzah Singeswarthan, 


1914 


— 
. JALANDHAR 
Sir John 
Edge 


—~ 


Pergunnah, Nisankhipur Khurha, to the extent of 3 annas 6 
pies, which belongs to the judgment debtor, within the 


jurisdiction of the Madhepura Sub-registry Office, Bhagalpur 


Collectorate.” ; 

In November 1892 Musammat Grihimoni and Bhaiaji 
Thakur brought a suit against Jharula Das to have the s.le to 
him of the zoth November 1891 set aside. That suit was by 
the permission of the Court withdrawn by Musammat 
Grihimoni and Bhaiaji Thakur with liberty to bring a fresh 
suit on ti.e same cause of action. In 1895 Musammat Grihi- 
moni brought a fresh suit against Jharula Das to have the sale 
set aside on the ground that the decree and the order for sale 
had been fraudulently obtained by. Jharula Das. The suit of 
1895 was dismissed on appeal on the ground that her proper 
remedy was by an application. under s. 244 of the Code of Civil 
Procedure, 1882, to dispute the validity of the sale, and con- 
sequently that the suit did not lie. Their Lordships fail to 


` understand hows. 244 ofthe Code of Civil Procedure, 1882, could 


have applied to a suit which in effect was brought to set aside 
the decree of 1880, and the order for sale, on the ground that 
Jharula Das had obtained them by fraud. 

Musammat Grihimoni died in 1900. On the 25th January 
1910 Bhaiaji Thakur brought the present suit in the Court of 


` the Subordinate Judge of Bhagalpur and claimed possession of 


certain lands and mesne profits and a declaration that he was 
entitled to receive‘the 3} annas share of the net income from 
the offerings to the Temple with other reliefs.” In his written 
statement the defendant Jharula Das alleged, so far as is now 
material, that Bhaiaji Thakur was bound by the decree which 
dismissed Musammat Ghihimoni’s suit of 1895, and that the 
decision in that suit operated on the principle of res judicata 
to defeat the claim in respect of the 35 annas share. At the 
triala defence that the suit was barred by limitation was raised, 
As to the defence of res judicata the Subordinate Judge 
rightly held that the decision in Musammat Grihimoni’s suit 
of 1895 did not operate as a bar to this suit. On the question 
of limitation the Subordinate Judge found that Jharula Das 
had not purchased the right of Shebaitship, but the Subordinate 


; Judge held that the appropriation by Jharula Das of the 34 


annas share of the surplus income from the offerings to the 
Temple practically amounted to a dispossession, and treating 
Bhaiaji Thakur’s suit, so far as it related to the 34 annas share 


{ 


P 
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as a suit for the establishment of his right to Shebaitship and P. ©. 
for recovery of the profits of that office, and having found that 1934 
Musammat Grihimoni had died in 1900, he applied Art. 124 =~ ; 
of the second Schedule of the Indian Limitation Act, 1908, JALANDHAR 
and decided that the suit had been brought within time. On ú. 
the 3rd April 1911 the Subordinate Judge gave to the appel- JHAHULA 
lants here, who had been brought on the record as the repre- Sir John 
sentatives of Bhaiaji Thakur, who had died, a decree for Edge 
possession of the land claimed, for possession of the 3} annas 

share of the net income from the offerings to the Temple, and 
for mesne profits subsequent to the institution of the suit. 
From that decree of the Subordinate Judge Jharula Das appeal- 
ed to the High Court of Judicature at Fort William in Bengal. 
The High Court in the appeal upheld the decision of the 
Subordinate Judge so far as it related to the land claimed and 
to mesne profits in respect of the wrongful possession by Jharula 
Das of that land, and to that extent by their decree affirmed 
the decree of the Subordinate Judge. ` With that part of the 
decree of the High Court this appeal isnot concerned. Those 
learned Judges of the High Court considering that Art. 124 of 
the second Schedule of the Indian Limitation Act, 1908, applied 
to the claim in respect of the 34 annas share of the surplus 
daily income from the offerings to the Temple, and being of 
opinion that the twelve years” period of limitation provided by 
that Article began to run in 1892, when Jharula Das first began 
to appropriate to his own use the income of the 3} annas share, 
decided that the claim in respect of the 34 annas share was 
barred by limitation. They also held that the claim to the 
share was barred by the principle of res judicata, arriving at 
that decision apparently on the view that the dismissal of 
Musammat Grihimoni’s suit of 1895 extinguished the claim of 
the Shebait to the 34 annas share. Accordingly, the High 
Court by its decree of the 12th March 1912 set aside the 
decree of the Subordinate Judge so far as it related to the 
claim to the 3} annas share and the profits of that share. 
From that decree of the High Court the present appellants 
have appealed to His Majesty in Council. The defendant 
Jharula Das has not appealed. 
” On the hearing of this appeal, the contention that the 
dismissal of Musammat Grihimoni’s suit of 1895 extinguished 
the right of the Shebaits to the 34 annas share, and that the 
claim in respect of that share was ves judicata “was very 
properly abandoned; it was yntenable, But it was strongly 
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P, ‘C, contended on behalf of. the respondent that the claim in ( 
1914  Tespect of that share came within Art. 124 of the second 
~~ Schedule of the Indian Limitation Act, 1908, and was barred 

Jananvuar by limitation. ` It is nct necessary for their Lordships to con- /” 
ve sider whether, if that Article applied, the twelve years’ period 
HANULS of limitation began to run in 1892 or on the death ef Musam- 
Si John mat Gribimoni in 1900, as they are of opinion that Art, 124 
Edge of the second Schedule of the Indian Limitation Act, 1908, 
does not apply in this case. Bhaiaji Thakur’s suit was nota ~ 
a suit for possession of an hereditary office. Jharula Das had 
not taken -possession of an hereditary office. The office 
of Shebait of the Temple was an hereditary office which could 
not be held by any one who was nota Brahmin Panda, 
Jharula Das was not a Brahmin Panda, he was of an inferior 
caste, and was not competent to held the office of Shebait of 
the Temple, or to provide for the performance of the duties 
of that office. The appropriation from time to time by 
Jharula Das of the income derivable from the 34 annas share 
did not deprive Musammat Grihimoni, or after her death Bhaiaji 
Thakur, of the possession of the office of Shebait, although 
that income was receivable by them in right of the Shebait- 
ship. The right to the office of Shebait did not arise from, or 
depend upon, the receipt of a share of the surplus daily 
income from the offerings to the Temple, although the right 
to.receive daily a share of the net income from the offerings 
to the Temple was attached to and dependent on the possess- 
ion of the right to the Shebaitship. Unless the Shebaits 
° received their share of the daily net income from the offerings 
‘jt does not appear how the ministrations of the Temple could 
be provided for. By adversely taking and appropriating to 
his own use a share of the surplus daily income from the 
offerings Jharula Dus acquired no title and no right to a share 
of that incomé. On each occasion upon whica Jnarula Das 
received and wrongfully appropriated to his own use a share 
oí the income to which the Shebait was entitled Jharula Das 
committed a fresh actionable wrong in respect of which a suit 
could be brought against him by the Shebuit. But it did not 
constitute him the Shebait for the time being or affect in any 
way the title to the office. ` 
The appellants here are entitled to have the decree of the 

High Court so far as it relates to the 35 annas share, and to 

the costs in the High Court and in the Court of the Sub- 

erdinate Judge varied by setting aside that part of the decree 
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ofthe High Court which relates to the 34 annas share andthose P. C. 
costs, and by giving them a decree for all the costs in the 1914 
High Court and in the Court of the Subordinate Judge, and =~ 
a declaration that Bhaiaji Thakur wasat the dite of the suit’ JALANDHAR 


entitled to the 34 annas share of.the net daily income of the v.. 

offerings to the Temple. Their Lordships will advise His 7™4*™#4 

Majesty accordingly. Sir John 
‘Lhe respondent must pay the costs of the appeal. ear 


ce Appeal allowed. 
Solicitors for the appellants: Barrow, Rogers and Nevill. 
Solicitors for the respondent: T. L. Wilson & Co. 


[On appeal from the High Court of Judicature at Madras.) 
Present : 


Lorp DUNEDIN, Lorp MOULTON, SIR JOHN EDGE 
AND Mr. AMEER ALI. 


RAVI VEERARAGHAVULA . 1914. 


v. — 
SRI RAJA BOMMA DEVARA VENKATA. NARSINHA = 7#"@ 18. 
NAIDU BAHADUR ZEMINDAR GARU. 


Madras Rent Recovery Act (Madras Act VIII of 1865), Sec, 69— Right of 
second appeal to the High Court—Fractice—Code of Civil Procedure 
(Act XIV of 1882), Secs. 584 & 585—Second appeal— Finding of fact in 
first appeal final when not dependent solely on construction of documents, 


A second appeal lies to the High Court froma decree of the District 
Court passed on appeal under s. 69 of the Madras stent Recovery Act, 
Madras Act VIII of 1865. 

Veeraswamy v. Manager, Pitlapur Estate (1) approved, 

In a summary suit instituted under se 9 of the Madras Rent 
Recovery Act, 1875, by a zemindar against his tenant to enforce the 
acceptance by the tenant of, a patia based on the asera or produce 
sharing system, the sole question was whether the substitution of the 
veesab di (money payment) for the asara systemin Fasli1283 was per- 
mauent, The Court of first instance relying on the Muchilikas execut, 
ed by the tenant since that yeur and other evitence found that the 
conversion of the asara rates into cash payments in Fasli 1283 was a 
permanent arrangement, and held that the zemindar was not entitled 
to impose on his tenant the rat‘a tendered on the asara basis. That 
decision was affirmed by the first appellate Court, but the High K 
Court in second appeal replying on the muchilikas alone, hgld that on 


(1) (1902) I, L. R, 26 Mad, 518, 
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your permission, I shail pay to your Cirear the turwah that Her Maj 
Governmeut might fix therefor and the excess at the rate of Rs. 
per acre which you might fix for having cultivated it under wet, 


patia I shall pay the excess at the rate of Rs... 
fix therefor”, 


the money rents fixed in Fasli 1292 until F. 


was introduced and the appellants were a 
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their true construction the patia tendered on the asara basis was-a i 
proper patiu, and that the tenant must accept it. 
Held, that the question inissue was a question of fact, with which 

the two first Courts alone were competent to deal; that the muchilikas j 
were only a part of the evidence on which those Courts acted in arriving * 
at their conclusions ; and that in view of ss, 584 and 585 of the Code of 
Civil Procedure, 1882, the High Cour: acted without jurisdiction in 
setting aside the concurrent finding of the Court below, 

` Mussummat Durga Choudhrain v, Jawathsr Singh Choudhri (1) followed. 


THE respondent was the zamindar of the North Vellur Estate 


and the appeliants were his tenants, who cultivated parcels of 
land in their respective possession situate within the ambit of his 
zamindari. Up to Fasli 1283 the asara or Viram (i. e. produce- 
sharing ) system was in force throughout-the whole of the 
Estate, but in Fasli 1283 the veesabadi (i.e. money rent) system 
was introduced and the rents then fixed were subsequent- 
ly raised on two occasions, the last occasion being in 
Fasli 1292, when the rents to be paid by the tenants were 
settled by one Ramayya Pantulu, the then manager of the 
Estate. At that time “dry crops” were raised on all the lands, 
but the contention of the appellants was that the rates then 
fixed were settled for all times even if the tenants subsequent- 
ly raised “ wet or garden” crop on the lands. On the other- 
hand the respondent contended that the settled rents referred 
to “dry crops” only and that he was entitled to raise the 
rents if the tenants raised “ wet or garden ” crop. 
of his contention the respondent relied oncls. 8 and I5 or 
the corresponding clauses in the printed forms of muchilikas 
( counterparts of leases ) executed between the years 1292 and 
1314 Fasli by the appellants. These clauses were in terms 
the following :— 


In support 


“8. Should I cultivate dry lands newly under water without Obtaining 
esty’s 


“5. Should I raise garden cultivation on the dry lands included in my 


- Per acre that you might 


The appellants regularly paid and the respondents accepted 


asli 1314. 
Kistna river canals 


ble to raise on some 
> {1) (1890) L. R, 17 1, A. 122, E a ba ee 


During that period irrigation from the 
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of the lands wet crops and consequently the yield of such 


lands increased invalue. The respondent admitted that he 
provided no facilities for irrigation and spent nothing on such 
works, but he claimed that he was entitled £o increase the 
rents. He tendered the appellants pattas for Fasli 1315 requir- 
ing them to agree to revert to the asara system in respect of 
lands cultivated with wet crops, and execute corresponding 
muchilikas. The appellants, however, refused to execut: such 
~_muchilikas and the respondent, therefore, instituted the present 
suits under s. 9 of the Madras Rent Recovery Act, 1865, 
and the following issues were settled for trial :— 

(1) Whether commutation rates arrived at in 1283 are not 
binding with respect to lands subsequently converted into 
(babut’) wet? 

(2) If any alteration is found to be permissible, whether the 
asara system can be introduced with regard to (babut) wet? 

The Head Assistant Collector dismissed all the suits with 
costs. He held that the said clauses in the said muchilikas 
“are far too vague and indefinite to be given effect to” and 
that they ‘“areinvalid ab-initio,” and relying on other evidence 
he found on the first issue “ that the rates settled in 1283 
are not binding; they. subsequently underwent alterations 
and the rates fixed in 1292 by Ramayya Panthulu are those 
which I hold to be binding with respect to lands subsequently 
converted into ‘babut ' wet.” He answered the second issue in 
the negative. ae 

On appeal by the respondent the District Judge upheld the 
finding of the Court pelow on the first issue and dismissed the 
appeals. 

On further appeal by the respondent the High Court 
reversed the decision of the lower Courts, and decreed the 
suits with costs throughout. The learned Judges agreed with 
the Courts below that it was clear from the muchilikas that 
“there is no contract as to rates of rent payable for wet 
cultivation,” but they came to the conclusion that inasmuch 
as there was nO such contract the respondent was entitled 
under cl. 3 Of 5 HI of the Madras Rent Recovery 
Act, 1865, to claim asara rates in respect of lands cultivated 
with wet crops, and tnat the pattas tendered by the respond- 
ent were proper fattas and that the appellant must accept 


them. 
The appellants, thereupon, appealed to His Majesty. in 
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Council, and by an Order of the High Court all the appeals 
were consolidated. 


De Gruyther K. C. and J. M. Parikh, for the appellant.— 
The suits were instituted unders.g of the Madras Rent 


Recovery Act of 1865, and s. 69 thereof gives the right of appeal » 


to the Zillah Court, which is now the District Court. There 
is no further right of appeal given under the Act. 

[Mr. AMEER ALIrelerredto Parthasarathi Appa Row v. 
Chevendra Venkata Narasayya (1) to show that in a suit, 
instituted under s. 9 there was a second appeal to the High 
Court and a further appeal from the High Court to the Privy 
Council] 

The point was not raised in that case. The Act gives 
option under s. 87 to go to the Civil Court, and when a suit 
is instituted in a civil Court the Code of Civil Procedure 


_ applies, but when it is instituted in a Revenue Court under 


the Act, the Code does not apply. The is no right of appeal 
unless it is given by statute: Meenakshi Naidoo v: Sub. 
vamaniya Sastri (2) and Rangoon Botatoung Company v. 
The Collector, Rangoon.(8) The Act does not provide fora 
second appeal, and it is, therefore, submitted that the High 
Court acted without jurisdiction. Reference was aiso made 
to ss. 3.8, 58, 65 and 72 of the Madras-Act VIII of 1865. 
There is no second appeal on facts, and the High Court had 
no power to set aside the finding of tne first appellate Court 
that the money rates fixed in Fasli 1292 were permanent 
whether the crop raised was dry or ' wet’: Code of Civil Pro- 
cedure, 1882, ss. 584 and 585. The High Court was ot opinion 
that it was a matter of construction of the muchilikas, but there 
was oral evidence addressed by the appellants in support of 
their contention and both the Head Assistant Collector and 
the Di trict Judge have acted upon such evidence. The finding 
of the first appellate Court is final, if it has before it evidence 
proper for 1's consideration in support of the finding and there 
is no second appeal on the ground of an erroneous finding of 
fact, however gross or inexcusable the error may seem to be : 
Mussummat Durga Choudhrainv. Jawahir Singh Choudhrita), 
It is, thereture, submitted that the present case falls within the 
rule laid down iv that case, and that the High Court had no 
jurisdiction to set aside the finding of the District J udge. By 
(1) u910) L. R. 37 L A. 110; (3) (1912) L. R, 39 1. A. 197; 14 


12 Bom, L. R. 648. : Bom, L. R. 833. 
(e) (a887) L, R» 14 I, A, 160, 165. (4) (2890) L. R, 17 I, A, 132%- 
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reverting to the asara system the landlord is trying to raise 
the rent indirectly, but he has no power to raise the rent 
without the Collector’s permission, which is admittedly not 


‘obtained by the plaint ff: Narasimha v. Ramasami () and 


Apparau v. Narasanna (). 

Further, the clauses in the mwuchilikas relied upon do not 
give the landlord the right to raise the rents; but if it be 
eld otherwise, the advanced rents must be money rents. 


l Reference was made to ss. 3, 4 and ix of the Madras Act VIII 


` a special appeal to the Sudder Court from all decisions passed , 


of 1865. 
Sir H. Erle Richards K. C. and Kenworthy Brown, for 
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the respondent.—The Code of Civil Procedure in force at the | 


time when the Madras Rent Recovery Act, 1865, was enacted, 
was Act VIII of 1859, and s. 372 of that Code gives the right of 


in regnlar appeal by any Court subordinate thereto. The 
appeal to the Zillah Judge under s. 69 of the Madras Act VIII 
of 1865 is a regular appeal, and the use of the words ‘ regular 
appeal’ shows that it was the intention of the Legislature 
that there should be a further appeal from any decision under 
that section. A second appeal to the High Court lies from 
a decision of the District Judge under the Madras Rent 
Recovery Act, 1865: Ganne Kotappa v. Venkataramiah (3) 
and Veeraswamy v. Manager, Pittapur Estate,4). Again, the 
practice of preferring second appeals under the Act.to the 
High Court has been in existence for nearly fifty years, and 
such practice should not now be interfered with. 

A landlord is entitled to rents based on the produce-sharing 
system in the absence of a contract : Suppa Pillai v. Nagaya- 
sami Thumbichi Naicker(). If the tenant relies on any 
contract, it must be in writing and he must strictly prove it. 

Here the contract was reduced in writing in the muchilikas 
which were executed soon after the arrangement between the 
parties was entered into. The Madras Rent Recovery Act, 
1865, requires that such a contract should be in writing, and 
consequently. oral evidence thereof is not admissible: The 
Indian Evidence Act, 1872, ss. 91 and 92. It is, therefore, 
merely a question of the construction of the muchilikas, and 
consequently s. 584 of the Code of Civil Procedure, 1882, does 
not apply, and the finding of the District Judge is not final; 

ase) L L. R, 14 Mad. 44, (4) (2902) I. L. B, 26 Mad, $18. 


(2) (1891) L L, R, 15 Mad, 47. (5) Q907) T, La R, 81 Mads 19. 
(2) (2900) 10 Mad. L, J, 98. 
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P. ©. Fateh Chand v. Kishen Kunwar). Again, it is not open to 
1914 the Court to imply from the mere circumstance that the rent . 
~~ - has been paid in money for a seriesof years an agreement to. ’ 
Ravi pay money rent: Parthasaraithi Appa Row v. Chevendra 

us Venkata Narasayya (2). Reference was made to the Madras 

cet Act VIII of 1865, ss. 3, 4, 7, 10 and II. 


rm De Gruyther K. C. replied. 


ae 
The judgment of their Lordships was delivered by a 

Mr. AMEER ALI.—These consolidated appeals from certain 
decrees of the High Court of Madras arise out of a number of 
suits brought by the plaintiff-respondent in the Court of the 
Head Assistant Collector of the Bezwada Division, under the 
provisions of s, 9 of the Madras Rent Recovery Act (Act VIII 

- of 1865). The object of all the actions was to enforce by 
legal process the acceptance by the defendants of the Pattas 
or leases he had tendered to them. 

The scope of the material sections of Madras Act VIII of 
1865 was considered by their Lordships in Parthasarathi 
Appa Row y. Chevendra Venkata Narasayya (2); it is suff- 

cient, therefore, tosay in this case that under this Act the 
landlords are required to enter into written engagements with 
their tenants, in default of which no suit is maintainable to 
enforce the terms of the tenancy, and that in case of the 
refusal by the tenant to accept a. Patta “such as the landlord 
is entitled to impose,” the landlord can proceed under s. 9 


to enforce the acceptance by a summary suit before the 
Collector. 


It has to be remarked that in the Madras Presidency, or 
certain parts thereof, irrigated lands on which are grown what 
are called “wet crops,” are generally subject to a higher 
rate of rent, either in kind or in cash, than those which yield 
only “dry crops,” and that it is usual for the zamindars to 
enter into yearly engagements by tendering Pattas from year 
to year and obtaining Muchilikas or counter-parts executed 
by the tenants evidencing the acceptance of the terms of the 
lease. 


Shortly stated, the respondent’s case, as made in his plaint, 
is that the ryots, the defendants in the suits, prior to Fasli 





(1) (1912) L, R. 39 L, A. 247; 14 Bom. L, R. 1090, 
(22910) L, R. 37 I. A. 110 ; 12 Bom, L, R, 648, 
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1283 (approximately corresponding to 1876), paid rent for the 

lands in their occupation on the Asara or produce-sharing 

system, that in that year an arrangement was come to 

between them and the zamindar by which a money payment 

‘was substituted for the share of the procedure,” that this 

` arrangement, however, was subject to the condition that 
whenever “the lands were fit for wet cultivation the wet 
rates would be settled.” And he went onto add in para- 
graph 3 of the plaint :— 

u The lands mentioned in the tendered? patta hereunto annexed having 
been-newly brought. under wet cultivation, and on the plaintiff’s officials 
demanding defendant to accept the agreement as in the surrounding 
villages in respect of wet crop cist, he (the defendant) having refused to do 
so, the Asara patta with the rates prevailing under the immemorial system 
of sharing the grain heap (Palambaram system) was tendered for the wet 
land cultivated by him (defendant) for this year. As the defendant, taking 
advantage of this, refused to.come to any agreement in respect of the dry 
land also for which there was no dispute aball, the rates and babats in 
respect not only of the said wet, land, but also of the remaining dry land, 
were as usual entered in the said- patta. All the terms of the tendered 
patta so far as they are connected with the Asara system are applicable 
to the Asara system, and the remaining ones to the Veesabadi system.” 

The ryots in their defence alleged that the arrangement 
introducing the ,Veesabadi or cash system into their villages 

` was intended to be and was in fact permanent in character ; 
that some years-later (Fasli 1292) when the money rates were 
revised, the Veesabadi system was accepted as the basis of 
the new settlement; that recently they had been able, 
without any assistance or contribution from the plaintiff, to 
make their lands irrigable and fit for wet cultivation, and that 
the plaintiff was not entitled to revert to the sharing-system 
and thus indirectly to enhance their rents without the 
interposition of the Collector’s Court. 

On these allegations of fact the parties went to trial. The 
issues framed by the Head Assistant Collector are not very 
clearly worded, but they sufficiently indicate the main points 
for determination, viz, whether the substitution of the 
Veesabadi for the Asara system in the defendant’s villages 
was permanent in its character or, in other words, was the 
plaintiff zamindar entitled to revert to the sharing system on 
the lands being made irrigable by the tenants. 

The Collector on the evidence held in substance that the 
-conversion of the: Asara rates into cash payment in 1283, 
which was confirmed in 1292, and had been acted ipon ever 
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P. ©. since, was a permanent arrangement, and that the plaintiff 
1914. Was not entitled to impose on the tenants Pattas on the Asara ( 
=~ basis. He accordingly dismissed the plaintiff’s suits without 
Ravt „entering into the questions raised in the latter part of 

s T paragraph 3 of his plaint. 

f o On appeal by the zamindar the District Judge affirmed the 

— _ decrees of the Collector in respect of the finding of fact relative 
Wrs nee to the character of the arrangement of 1283, and upheld the 
—— . orders dismissing the suits. P 
From the decrees of the District Judge the plaintiff preferred < 
second appeals to the High Court of Madras. Itis neces ary 
to set out that portion of the High Court judgment which. - 
forms, in their Lordships’ opinion, the key to the decision of 
the learned Judges. They say: 
‘Till Fasli 1283 the Asara system was in force. In Fasli 1284 money 

rents were introduced and the rates of such rents were permanently fixed 
in basli 1292. At that time all the lands were dry. Wet cultivation began 
in Fasli 1314, anj the pattahs now in dispute were then tendered, as the 
tenants refused to pay more than the rates fixed in 1292 which they had 
previously been paying for the landsasdry. Nothing had been done by 
the plaintiff to provide facilities for irrigation. In the Muchilikas executed 
by the tenants for Fasli prior to 13:4 there are clauses to the effect that 
the pliintiff may make an extra charge if wet or garden crops are raised 

‘S on dry lands. Tho amount of such extra charge is not however stated. 
If the plaintiff is entitled to demand Asara rates, tho rates mentioned in the 
pattahs tendered are correct. The Courts below have taken the view that 
the plaintiff has tendered Asara pattahasas a means of enhancing the rent 
and that as he has not done anything to justify an enhancement of the rent 
and has not obtained the sanction of the Collector for the enhanc. ment, 
he is only entitled to the rents fixed in Fasli 1292, 

= : For the plaintiff it is contended that inasmuch as there is no contract as 

to the rates of rent payable on lands cultivated with wet crops, he is 

entitled under Clause 8 of section 11 of Act VIII of 1865 to claim Varam 

rates, it being admitted that no money assessment has been fixed under 

Clause 2 of that section. 

That there is no contract asto the rates of rent payable for wet cul- 
tivation is clear from the admitted Muchilikas, the material clauses 

of which have.already been referred to, The only rates fixed were for dry 

cultivation, The rates to be charged for wet cultivation were left unde- 

termined, This being so, the contention for the plaintiff seems to be well- 
founded.” : 
They accordingly set aside the orders of the District J udge, 

and holding that “ the pattahs tendered by the plaintiff were 

proper pattahs and that the defendants must accept them,” 

they decreed the second appeals with costs in all the Courts. ` 
On an application for review of judgment, the learned Judges 
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appear, however, to have thought that “the contract between P. 

the parties is contained in the admitted Muchilikas and must ` 1914 

be gathered from the construction of those Muchilikas.” They <~ 

therefore rejected the application for review. Ravi 
The ryot defendants have appealed to His Majesty in Council Us 

and two points have been urged on their behalf against the Sie 


: Boxma 
yalidity of the judgment of the High Court. — 


It is contended in the first place that no appeal lay to the AR sol 
High Court under s. 69 of-the Act which provides for one ~~ 
appeal only from the order of the Collector to the Zillah Judge. 
This contention, however, ignores the provisions of s. 372 of 
z Act VIII of 1859, which, at the time the Madras Rent Recovery 
Act of 1865 was enacted, was the law regulating the proce- 
dure of the civil Courts in India outside the Presidency towns. 
Under that section a special appeal lay to the Sudder Court 
from all decisions passed in regular appeal by the Courts 
subordinate to the Sudder Court. It is not disputed that the 
Zillah Judge’s Court was subordinate to the Sudder Court, nor 
that the appeal to the Zillah Judge from the Collector’s 
Court was a “regular appeal’”’—an appeal on law and facts. 
Later legislation substituted the High Court for the Sudder 
Court, and the District J udge for the Zillah Judge, but the sub- 
ordination of the one to the other ‘was maintained. The 
provisions of Act XIV of 1882, the law in force at the time 
when these suits were instituted, are clear on the point that 
an appeal lies from the order of the District Judge to the High 
Court, unless that right is taken away by express legislation 
or by some express provision of law. 

The point that a second appeal lies to the High Court in 
cases arising under Act VIII of 1865, has been expressly decid- 
ed in Veeraswamy v. Manager, Pittapur Estate Q), and the 
practice appears to have been ever since the passing of the Act 
for such appeals to be preferred to the High Court. Their 
Lordships would not be disposed to interfere with such a long- 
standing practice, even if they thought there was an implied 
rule against second appeal lying from the decisions of the Dis- 
trict Judge with respect to adjucations under the Act by the 
Collector. Their Lordships must, therefore, over-rule the first 
objection. . 

In the second place, it is contended for the appellants that 
the High Court was not competent under s. 584 of the Civil . 
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Procedure Code (Act XIV of 1882) to set aside a finding of 
fact which had been concurrently arrived at by the two inferior 
Courts. 

Sections 584 and 585 of the Civil Procedure Code are in 
these terms :— 

“$84. Unless when otherwise provided by this Code or by any other law, 


from all decrees passed in appeal by any Court subordinate to a High Court, 
an appeal shall lie to the High Court on any of the following grounds, 


namely :— 
(a) The decision being contrary to some specified law or usage having 
the force of law; se 
(b) The decision having failed to determine some material issue of law 
or usage having the force of law ; i 
(c) A substantial error or defect in the procedure as prescribed by this ` 
Code or any other law, which may possibly have produced error 
or defect in the decision of the case upon the merit, 
$85. No second appeal shall-lie except on the grounds mentioned in 


Section 584,” 


This distinctly prohibits second appeals on questions of fact 
and confines the competency of the High Court to deal with 
questions of law and procedure. 

In the present case the sole question for determination was 
whether the arrangement entered into in 1283, and confirmed 
in 1292, was permanent. The plaintiff's allegation was that 
he was entitled under the circumstances to revert to the 
system that existed prior to 1283. The Collector and the 
first appellate Court, who alone were competent to deal with 
the facts, came to’the conclusion that the arrangement was 
permanent. The Muchilikas were only a part of the evidence 
on which they acted. It seems to their Lordships that the 
learned Judges, acting in inadvertence of s. 584 of the Code, 
assumed a jurisdiction which they did not possess. The rule 
relative to second appeals which was laid down by this 
Board in Mussummat Durga Choudhrain y. Jawahir Singh 
Choudhri (1) is clearly applicable to the present cases, 

On the whole their Lordships are of opinion that the judg- 
ments and decrees of the High Court cannot stand, Sir Erle 
Richards has, however, submitted that the simple dismissal 
of the suits would seriously prejudice the rights of the 
zamindar with regard to the matters referred to in paragraph 3 
of the plaint which were not dealt with by the Collector. 

Their Lordships are of opinion that the best course under 
the circumstances would be to set aside the judgment and 


; (2) (1890) L, R. 17 I, A, 122, 
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decrees of the High Court with a declaration that the plaintiff 
is not entitled to enforce the acceptance by the tenants of the 
pattahs tendered by him, and that the cases should be sent 
back to be remitted to the Collector's Court for the drawing 
up of proper decrees and dealing with any other questions 
that may be outstanding in these actions between the parties. 
And their Lordships will humbly advise his Majesty accordingly. 
N The plaintiff-respondent will'pay the costs of this appeal 
and.of the proceedings in the Courts of India. 
l Appeal allowed. 
Solicitor for the appellants: Z. Dalgado. 
Solicitor for the respondent: Douglas Grant. 
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tation and ` mutuability of—Bandhu—Bhinnagoirasapinda—Father’s ` 


father’s sows son’s daughters daughters son—Colebrooke’s Translation— 
Principles on which questions of Hindu law should be d.cided—Three 
classes of Bandhus. : 


Under the Mitakshara father’s father’s son’s son’s daughter’s 
daughter’s son is not an heire 


“Under the Hindu law the right of collaterals to succeed to the — 


inheritance of a deceased pérson is dependent on the existence of the 
sapenda-relationship between the propositus and the claimant, and 
under the Mitakshara law sapinda-relationship arises from community 
of blood or “community of particles of the same body.” 

In the Mitakshara in the third chapter of the Acharakanda in the 
passage which deals with the rules of furbidden degrees of kindred 
Vijuanesvara lays dowa rules for the-limitation of sapinda-relationship 
generally, and consequently the sapinda-relationship comes to an end 
with the fifth degree when the descent is through a female. 

The word bandhu in the system of the Mitatshara signifies a bhin- 
nagotra-sapinda and is used by the author in ch. 2,8, @in a restricted 
and technical sense, as implying a relation belonging toa different 
family but united by sapinda-relationship. - . 
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Under the Mitakshara the sapinda-relationship, on which the heri- 
table right of collaterals is founded, ceases inthe case of bhinnagotra- 
s¢pinda with the fifth degree from the propositus, and in order to 
entitle a man to succeed-to rhe inheritance of another he must be so 
related to the latter that they are sapindas of each other. 

In his rendering of the Mitakshara the paraphrase given by Mr. 
Colebrooke of a sapindaas: relation “connected by funeral oblations” 
is erroneous, ` 

The Hindu law contains its own Principles of exposition and ques- 
tion arising under it cannot be determined: on abstract reasoning or 
analogies borrowed from cther systems of law, but must depend for 
their decision on the rules and doctrines enunciated by its own law- 
givers and expounders, i 

Quaere: Whether the three kinds or classes of bandhus specified in the 
Mitakshara, ch. 2, 8. 6, (Colebrook’s Translation)can be extended? 

Cases referred to ;— 

Lallubhai Bapubhai v, Mankuvarbai (1); Lulloobhoy Bapoobhoy v. 
Cassibaé (2); Gridharé Lall Roy v. The Bengal Government (3); Umaid 
Bahadur v. Udoi Chand (4); Babu Lal v. Nanku Ram (5). 


APPEAL from a decree and judgment of the Court of the 
Judicial Commissioner, Central Provinces, dated the 23rd 
March, 1910, which affirmed a decree and judgment of the 
Court of the District Judge, Balaghat, dated ‘the 26th Febru- 
ary, 1907. 

The question for determination was whether the plaintiff- 
appellants were ynder the Mitakshara law the heits of one 
Lakshman Rao, deceased. 

The plaintiffs were Lakshman Rao’s father’s father’s son’s 
son’s daughter’s daughter’s sons, and claimed that they were 
his heritable dandhus and as such entitled to Succeed to the 
properties left by him after the death of his daughter. Both 
Courts in India dismisssed the sujt holding that in order to 
succeed the plaintiffs must show mutuality of saginda rela- 
tionship between themselves and the said Lakshman Rao 
and that as the plaintiffs claimed the safinda relationship 
through a female, such relationship extended to the fifth per- 
son from the common ancestor, and as the plaintiffs 
were the sixth in degree from the common ancestor 
there was no mutuality of the Sapinda-relationship beiween 
the plaintiffs and the Jrofositus, the said Lakshman Rao 
The judgment of the District Judge on this point was a 
follows -— 


_ 8 
(1) (1876) I. L. R. 2 bom, 388, (4) (1880) I, L. R, 6 Cal, ae 


(2)(18%) L. B.7 l. A, 212. (5) (1894) I, L. . 
(3) (1868) 12 M, I, A, 448, ) I. L. R. 22 Cal, 339, 


~ 
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This is the most important point in the case, In fact the whole case 
hinges upon this important issue. Ifthe plaintiffs are heritable Bandhus 
of Laxmanrao, then they are entitled to succeed to the property in suit 
and the defendants are no longer any sharers of the same, but if the 
plaintiffs are not heritable Bandhus the case of the plaintiffs must entirely 
fail and the defendant No1 is the only person entitled to succeed and 
to retain the property which he has got. The established case law onthe 
point is first of all discussed in the case of Umaid Bahadur v. Udoi Chand, 
I. L. BR. 6Cal,p. 119. It has teen expressly said there that the author 
of the Mitakshara in verse 3, 8.5, uses the word “ Sapinda” in the sense 

‘sof connection by particles of one body and not in the sense of connection 
by funeral oblations and that in order to determine whether a person isa 
Sapinda of the propositus within the meaning of the definition given by 
the author of Mitakshara in Acharakanda (Chapter treating of rituals ) it is 
necessary to see whether they are related as Sapindas to each other, either 
through themselves or through their mothers and fathers, If this test is 
applied to the present caseitisto be seen whether the plaintiffs are the 


Sapindas of the common ancestor, Timajipant, and whether Laxmanrao. 


is the Sapinda of Timajipant, A reference to the genealogical table 
will at once show that the deceased Laxmanrao is the third person from the 
common ancestor, while the ‘plaintiffs are the sixth in degree from Tima- 
jipant, The plaintiffs claim the property as Bandhus through their mother 
Mt. Rangoobai, the wife of Martandrao Waikar. As a female comes 
in the inheritance, and the present inheritance is claimed through a mother: 
the Sapindaship from the plaintiffs goes as far as Sadashivapant. It 
does not reach the commor ancestor, Timajipant- This important case 
of Umaid Bahadur v, Udoi Chand, 6 Cal. 119, has been: followed in 
various cases, and it has been again quoted as an authority in the 
recent case of Babu Lal v. Nanku Ram, I. L. R. 22 Cal. 339. O 
page 245 it is said ‘that again a Sapinda of the propositus, to b 
capable of inheritance, must satisfy a further condition, namely 
that he must be so related to the propositus, that the propositus is also a 
Sapinda of him, either directly or through the father andthe mother. This 
mutuality of Sapinda relationship between the propositus and his heritable 
Sapindas is assumed as a necessary condition in the case of Umaid Bahadur 
v. Udoi Chand andthe authority for this is to be found in the text of 
Manu, Ch. 9, 187, cited in the Mitakshara, Ch. 2, s. 3, as interpreted by 
Balambhatta, and Visvesvara Bhatta, the two leading commentators on the 
Mitakshara, The text according to these commentators means this, that the 
property of a near Sapinda shall be that of a near Sapinda.’ - 

This is the established law on the subject, but the learned counsel for th 
plaintiffs contended that even in the case of a female, that is when inherit- 
ance is claimed through a mother, Sapinda relationship goes up to the 7th 
or at least 6th degree and the authority of Golapchandra Sarkar Shastri has 
been quoted (Hindoo Law by Golapchandra Sarkar, page 262.) 


Bandhoos are ‘ fATMAAISA AIRE ARITA’ (2) Bhinnagotra 


Sapindas are Bandhoos, In the present case the plaintiffs are of a Gotra 





(1) For the term Bandhu indicates Sapindas of a different Gotra, 
x 109 
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e 
different from that of the family of Asirgaday, The Sapindaship is 


defined as: =a eal g ya aÀ fafa | Bare 


gari WEA || (2) that Sapinda relationship ceases in the 7th 


af 


degree from the father, f 
The author of the book referred to above takes the verse to mean 7 de- 4 
grees both from the father and mother. He does apri practically into the 


consideration the subsequent verse of Yajnavalkya ‘ Tale aang 
HaT: Agaa’? (2) which means that Sapinda relationship is restrict- 


( 


{ 


d 


ed to 5 degrees in the case of a mother and 7 degrees in the case of a father.” 


It was contended that this definition of sapinda relationship has been given 
in the Yajnavalkya Smriti for the purpose of marriage and not for the 
purpose of inheritance. This contention of the plaintiffs is not supported by 
any authority. The authorities are against the plaintiffs. In the case of 
Lallubhai v. Mankuwarbai it has been decided on page 427 (I. L. R. 2 Bom, 
388) that the relationship of sapindaship as given by Vijnyaneswara and 
Nilkantha, is not differrent for the purpose of inheritance from that of the 
purpose of marriage. ‘If Vijnaneswara and Nilkantha contemplated such a 
distinction for the purpose of inheritance and sapindaship for the marriage 
and ceremonial or religious purposes, they would have expressly said 50,’ 
Messrs. West and Buhler in their valuable work on Hindu Law regard the 


Sapindaship the same both forthe purpose of marriages and for the purpcse 
of inheritance. On page 434iti is said that ‘it is quite consistent with adoption 


of community of particles, as the basis of sapiudaship and it is an additional 
proof that he did not limit that doctrine to marriage or ceremonial matters,’ 

The view taken by the learned author, Golapchandra Sarkar Shastri, is 
not the view as taken by the commentators and as accepted by custom. 

Mr. Martandrao also quoted Nirnaya Sindhu. It is a work prepared by 
Kamalakar Bhatta by the end of the 17th century. This Kamalakar Bhatta 
was the uncle of the famous Gagabhatt who performed the installation 
ceremony of Shivaji in 1672 at Raigadin the Bombay Presidency. The 
authority of Nirnaya Sindhukar is of great importance, and though he 


on page 217 says that ‘SAAT, Reataksiaaae ? (3) that is the 
inheritance goes as far as 7 degrees and then it ceases ; be further says that 
in the case of mother it is restricted to 5 degreee only. 

On page 490 of the Digest of West and Buhler (3rd edn.; Vol. 1, printed at 
the Bombay Education Society’s Press, Byculla, 1884) says (a) that in the 
mother’s line the Sapinda relationship ceases with the 5th person. In the 
present case it ceases with Sadashivapant and does not reach Timajeepant. 
Plaintiffs are not therefore the heritable Bandhus of Laxmanrao. 

The opinion ofSarvadhikari (Tagore Law Lectures, 1884) is against the 
contention of the plaintiffs. After giving the definition of Bandhoos on 
page 7o02 he goes to page 705 and there says that ‘five’ is to be substituted 











(1) The Sapinda relationship ends in the 7th degree and the samanodakship 
reaches as far as the memory of birth and name extends, 
(2) Beyond the fifth and the seventh from the mother and the father 


(respectively). 
(3) The right to property ceases after the seventh (degree). 
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E e 
for ‘four’ in the case of father’s Bandhus, Ifthe deceased or his ancestor P. C. 
be related through father’s mother, then five degrees instead of four 


should be counted on both directions. The table which he has given on Ee 

pages 712-3 of mother’s Bandhus, is exactly applicable to the present case, `- 
` There the Sapinda relationship goes as far as B only, that is, iri the present peta 

case, as far as Sudashivapant only and does not go as far as Timajee, On 

page 409 of tbe Digest of West and Buhler itis said that the deceased’s VINAYAK 


great-great-grand-daughter’s son is no longer a Supinda and the same = 
view was held in Girdharilal v. The Government of Bengal: vide page 

~ 160 of Vol.2 of judgments of Privy Council, by D. Sutherland, In the 
present case the plaintiffs are the Matribandhu (1) of the deceased 
and tħey come last of all, that is, after the Atmabandhu (2) and Pitribandhus 
(3) are exhausted. 

Tt was contended by Mr, Martandrao, the guardian of the plaintiffs Nos. 2 
and 3, and by the learned Counsel, Mr. Mitra, Barrister-at-Law, that the 
author of the Tagore Law Lectures, 1884, Mr, Rajkumar Sarvadhikari, has 
said on page 705, that the word ‘ five’ should be substituted for ‘four’ in the 
case of father’s Bandhus instead of four. It was argued from this that if 
a concession is given in the case of father’s Bandhus why on the same 
analogy a concession should not be given in the case of mother’s Bandhus? 
I admit that the author does not give any reason for this but thatis no 
reason why the same concession should be given in the case of mother’s 
Bandhus when the Shastras do not allow that. The Court is not to gee 
what law will be convenient to the parties or in particular to the plaintiffs, 
but the law, as it exists, is to be administered, I do not see therefore any 
reason why the plaintiffs, who are decidedly Bandhus through mother, should 
have that concession, Mr, Martandrao had further argued that Apararka» 
a commentator on the Yajnavalkya Smriti also supported the view of 
Mitakshara and that in the case of females too, the Sapindaship goes as far 
as the 6th degree. 
` I must say that Apararka isnot in conflict with Mitakehara and 1 must 


say that proper meaning of the verse dana aange Hga: EGGLKEIO i 
isas has beən given above. Apararkaisa late commentator and his work 


is.an authority in Kashmir. Ife was a soverejgn who reigned in the 
Konkan between 1140 and 1186. The words inthe Mitakshara qaqa HALAT- 


Ta agaaa Raa aage aaa: agga) 
clearly show that the Sapinda relationship goes up to the 5th degree includ- 
ing the mother. 'ihesonof that mother does not become a sapinda of 
the common ancestor. The case becomes different when the sapindaship 
is claimed through father. Had Mt. Sakoobai a son instead ofa daughter 
Mt. Rangoobai or Jankibai, the Sapinda relationship would have come to 





- (1) Mother’s Bandhu, (2) One’s own Bandhu. (3) Father’s Bandhu. 
(4) Beyond the fifth and the seventh from the mother and the father 
( respectively ). 
(5) Likewise beginning with the mother in reckoning (along the line ) i 
. her father, grandfather, etc., sbe who is the fifth person (inthe line ) ig 
egarded as the fifth from the mother, ` 
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> Q. the plaintiffs-under the rule that Sapinda relationship through father goes 
as far as the 6th degree, 


191g The case in I Borrodaile’s Report, page 323, was cited as authority by / 
Mr. Martandrao to support his contention that relations through mother up if. 
` ieee to the 7th degree can become Sapinda and thatin the absence of any 
5 preferential heir a person who comes within 7th degree through his mother 


VINAYA x San succeed to the property. Ihave read the report and from that report 
es it is quite clear that that was not the cpinion of the Court. 

It was the oase of Mt. Umroot v. Kulyandas and ‘the Court had given 
certain points for the opinion of the Shastris of the Court and the Shas. A 
tris in giving their opinion had said.that under the word ‘Bandhus’, the’ 
author had included the Asagotras also wherefore should there be neither 
abovenamed relations nor yet the Bandhus or cognate on bis side then the 
children of Raghoonathdass are the lawful heirs, though not, specified by 
the author in the text because they are within 7th generation though in the 
female line. 

This case has been referred to in the Digest of West and Buhler on - 
page 489 and it has been said there that this assertion is too wide and vague 
to be of any use, Further the Shastris were not asked their opinion on this 
point, but they gave their opinion as an obiter dictum and the Court has 
not acted upon the opinion of the Shastris, With due deference to the 
Shastris who gave that opinion I must say that the interpretation as put 
on the verse of Yajnavalkyais wrong. 


aeaa Geta I Aad aaien ang Hawa ATARI) 
This verseis taken by Mitakshara from Bruhanmanu. This verse shows 
the sapinda relationship amongst persons of the same goira and not for 
persons bearing a different gotra from that of the common ancestor. In 
order to have a different gotra a female, as a daughter or sister, ote., 
must intervene, Again, the same verse has been taken by Manu in his book 
called Manusmriti, Ch. 5-60, and what the commentat ‘rs have said upon > 
that verse is very important and it supports the view that I have taken. i 
` On page 211 of that book as printed in the Nirnaya Sagar Press, Bombay, 


in tho year 1884, the author has said Tg ATTA 4 squats 
a mam: Meant) fise: amA afte? aagi. 
amaaa afem aaa wasted! ‘afisag eat waa: 


TTT Sat (2), ‘These sentences leave no doubt as to what was the meaning 


intended by Yajnyavalkya. Hee it has been clearly and unmistakeably said 
that the verse quoted above, indicates the relation of Sapindaship in the 
same gotra and not a gotra different from that of the common ancestor. 
pit is not applicable to Bandhus who are Bhinnagotra Sapiadas]. I need not 
therefore say that the translation of the above verse, as made by Golapchan- 








(1) Sapinda relationship ends in the 7thdegree and the Samanodak. - 


: relationship ceases beyond the fourteenth. rae ; 
7 (2) It is said in the Matsya Puran :—Those beginning with the ‘fourth 


(ancestor) art partakers of the wipings of the Pindas ‘rice balla offered to 
mapes cf the dead in the Shradha), 
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: ° 
dra Sarkar Shastri in his book on the Hindu Law on page 48, is not 


correct (1). Samanodak relationship, however, ceases, if the descent 

and the name are unknown’, Manu 5, Ch, 6o. There is no other definition 1914 

of Sapindaship given anywhere in the works on. the subject. = 
The opinion as given by the Shastris in 1814 at the time when the case in RaMoHan- 


1 Borrodaile was reported has no hase or foundation and that it appears to DRA 
be only the personal opinion of the Shastris and that it was an entirely an Tr 


obiter dictum. . 

Moreover the case is very old, It was decided nearly a century ago when 

~ the law on the subject of Bandhus was not discussed and settled. It has 
iow been a settled law that unless there has been a mutual Sapinda relation- 
ship the Bandhus cannot inherit and they are not inheritable Bandhus. It 
is not thé-opinion of the English Judges but it is the opinion of the Shastris 
on the subject and that the same opinion has been held by the public on 
this difficult question. Even Mr. Golapchandra admits that there must be 
some limit to the Sapinda relationship otherwise the whole thing would be 
in confusion, Golapchandra Sarkar, on page 72 of his book, comments on 
the dictum as laid down in the Calcutta case, I. L. R.6 Cal. 119, and says 
‘that I have not been able to find out any dictum in the Acharkanda in 
support of the view taken by the High Court of Calcutta’. I need not say 
ch as regards the opinion of Golapchandra Sarkar. It is opposed both 
fo the established law on the subject and opposed to usages. All along the 
——kestriction is observed as far as mother is concerned. On the authority of the 
ilings quoted above I hold that the plaintiffs are not heritable Bandhus of “ 
the deceased and that they cannot inherit the property in dispute. i l 
/ The decision of the District Judge was affirmed on appeal 
to the Judicial Commissioner for the following reasons :— 

The main question for determination is, whether the lower Court was right 
in refusing to recognise the plaintiffs as heritablé .Bandhus. This was 
embodied in the District Judge’s 17th issue and discussed in the 46th to the 

i ‘Sst paragraphs of his judgment. Before him, as in this Court, the gist of the 
argument for the plaintiff was that the definition of Sapinda given in the 
Acharakanda, or first book of the Mitakshara, should be applied for pur- 
poses of marriage only, in so far-as it restricts that relationship to five 
degrees on the mother’s sides According to the plaintiff the definition of a 
Sapinda given in the Mitakshara (Colebrooke, 2-5-6) for the purpose of inhe- 
ritance must govern the succession of Bandhus as well as that of Gotrajas, 
Bandhus being admittedly Bhinnagotra Sapindas. 

In this view the plaintiff, being sixth in descent from Timaji, is a heritable 
Bandhu of Lakshman Rao. 

The arguments in favour of the plaintiff’s contention. are for the most 
part those advanced by Shastri Golapchandra Sarkar at pages 65-76 and 
262-264 of his ‘Treatise on Hindu Law (8rd edn). às pointed out by the 
lower Court the opposite view is taken by West and Buhier's Digest of the 
Hindu Law ( page 400, 3rd edn.) and in Rajkumar Sarvadhikari’s Princi- 
ples of the Hindu Law of Inheritance (page 702 and fable 3 between J 
pages J12 aud 713). Inthe commentaries on the Hindu Law of Siromani _* 


(2) ‘ But the Sapinda relationship ceases in the 7th degree (from the 
. fathér andjthe mother). 


P. Os 


1914 


-y 


RAMCHAN- 


DRA ` 


v. 


VINAYAK 


THE BOMBAY LAW REPORTER. [ VOL. XVI. - 


Jogendrath Bhattacharya the position that Sapindaship is restricted to’ 
five degrees on the mother’s side is assumed : sec pages 57 and 460 of the 
and edn. and page 106 of the ard edn). ‘The last named authority includes the 
grandson’s daughter’s son of the paternal . grandfather among Atma- 
Bandhus: see the third item under head 1 on page 460( 2nd edn. ), according 
to which Sakubai’s son, had there been one, would have terminated the 
line of persons descended from Sadasheo who sould succeed to Lakshman 
Rao’s property, 

It is of course settled beyond the reach of dispute that the term Sapinda 


asused by Vijnaneswara, the author of the Mitakshara, denotes not connec- m 


tion by funeral oblations but unity of corporal particles : see Lallubhai v4 
Mankuvarbai (I. L. R. 2 Bom. 333) atirmed by. the Privy Council in 

Lallubhai v, Cassibai (I, L, R. 5 Bom., 110); Umaid Bahadur’y. Udoi 

Chand (I. L. R. 6 Cal. 119); Babu Lalv. Nauku Ram (I.L. RB. 22 Cale. 
339); Bai Kesserbai v. Hunsraj (I. L, R. 30 Bom 4831 at 443 ): Venkata. 

giri v. Chandru (I. L. R. 23 Mad, 123 ); and Rangu Bai v. Ganpat Rao (14 

C: P. L. R. 185 at 187). In none of these cases however was the question 

now in issue specifically discussed. 2 

Tho definition of Bandhu given in the Mitakshara ( 2-6-8) is thus 

translated by Shastri Golapchandra Sarkar ( page 262, 8rd edn. ):—'' Fox,’ 
the Sapindas belonging to a different Gobra are included by the term 

Bandhu.” i ` ' 


F 
Pi 
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The reference is to the compendious rule of succession given earlie~-'- a 


( Mitakshara 2-1-2) as a quotation from Yajnavalkya 11-135 and 136, The 
Original has been translated by Rao Saheb V. N. Mandlik as under ;— 3 

“The wife, daughter, both parents. brothers and likewise their sons, 
Gotrajas (gentiles), bandhus (cognates ) a pupil and a fellow student— 
of these, on the failure of the.preceding, the next following is heir to the 
estate of one who hasdeparted for heaven, leaving no Putra. This rule 
extends to all (males whether belonging or not to the fotr classes,” 

By tho term Putra is meant male issue of any degree. Colebrooke’s 
translation of the last sentence is ;— 

“This rule extends to all (persons and ) classes.” 

“The appellant contends thatthe definition of Sapinda given in Manu 
5-60 ( Sacred Books of the Hast, Vol. 25; page 178 ) should be applied to 
the Chapter of the Mitakshara on Inheritance. That definition, however, ia 
laid down in connection with impurity while in dealing with inheritance 
Manu appears to limit Sapindaship to 3 degrees (9-286 and 187); (Sacred 
Bonks of the Kast, Vol. 25, Page 366). Where purification is concerned it 


_ 18 certain that Sagotras only are affected by the rule in Manu ( 5-39 Sacred 


Books of the East, Vol, 25 page 178) which makes impurity -on, account 
of death last ten days: in this connection Yajnavalkya writes of Jnatya, 
i:o., agnates, not of Sapindas. : T 
Andin Appendix 3 (The Sapinda ‘relationship ) of his work on the 
Mayukha and Yajnavalka’s Smriti Mr, Mandlik points out that where a 
man has to observe mourning for certain relations through the mother and 


` other female relations he does so in virtue of special texts and not 


owing to thefr Position as his Sapindas, That Manu’s definition aforesaid 
applies- only to uncleanliness by reason of mourning is further indicated by 
7 : 


N 


N 


x 
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Jimuta Vahana ( Colebrooke’s Daya Bhaga, 11-1-42). 

In the Appendix just cited Mr. Mandlik says (at page 3890f his work) 
that the part'of the Mitakshara which deals with Sapratibandha (obstracted: ) 
succession ‘is complete in its rules and requires no provision from the 
marriage section to supplement it” and adds that the Viramitrodaya is 
free from all ambiguity on the roint whether the wife of a Gotraja Sapinda 
can succeed as a Sapinda. That the learned author did not mean to indi- 
cate that Sapindaship through the mother extends to more than five 

s appears from page 346 of his work, where after mentioning the 
NI Teer obion to five degrees on the mother’s side and giving the numbor of 
rees on the father’s side as seven he says ;— 

“ This is Sapindaship in general and is co-extensive with that for mar- 
riage purposes. The general statement of Sapindas as above given is .the 
widest and includes Sapindas of all kinds and degrees”, 

In the case of Gridhari Lall Roy v. The Bengal Government (22 M. I, 
A. 448 ab 456) their Lordships of the Privy Council said that when 
the text of the Mitakshara is doubtful on any point the Viramitrodaya, as 
a work of authority in the Benares School, may be referred to for the pur- 
pose of removing the doubt, 

Th this connection I have referred to Shastri Golapchandra Sarkar’s trans- 
abo of the Viramitrodaya, At pages 190—200 Wil’ be found ‘tbe 
passages “corresponding to Mitakshara 11-5-6 and 1-6-1, The entire 
work i is on Inheritance and appears to contain no reference to any restriction 
‘Sapindaship other than the ordinary ono of seven degrees, On the other 
Nand, the Dattaka Mimansa in s. 7-10 and (Stokes’ Hindu Law Beoks, 
page 600) refers to both Vrihat Manu and Gautama as limiting Sapindaship 
fo the fifth degree on the mother’s side in connection with succession, 

Che lengthy argument for the appellant included nothing to show that in 
ying Vijuaneswara’s detailed definition of the term Sapinda to his rules 
Mheritance the Judges—one of ;them a Hindu and ¿famous asa Sanskri 
who decided Babu Lal v, Nanku Ram (I. L. R. 22 Cal. 339), departed 
ny rule of interpretation which they were bound to observe, In Umaid 
v. Udot Chand (I. L. R. 6 Cal, 119 at 126) the Full Bench said :— 

118 a well-understood rule of construction amongst the authors of the 
Institutes of Hindu Law that the same word must be taken to lave been 
used in one and the same sense throughout a work, unless the Contrary is 
expressly indicated”. ` 

Now the very elaboration of the definition in the Acharakanda seems ta 
indicate that it was to be of general application. The same inference may 
also be drawn from its position in an early part of the Mitakshara, Some 










weight must also be attached to the fact that not a single case of inheritance - 


by a person standing ina position corresponding to that of the plaintiff 
appellants has been reported in the books or shown to have been allowedi in 
practice. : 

Lastly, the decision of my learned predecessor, Mr, Ismay, in Rangu Bai v.’ 
Ganpat ao, given after thirty years service in these Provinces, may 
fairly serve as an indication that local usage is inconsistent with such. a 
claim as the present one. In Collector of Madura v, Muttu Qo w. R. P.C. 
17 at 21) their Lordships said :— e 3 
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+ The duty, therefore, of an European Judge who is under the obliga- g 
tion to administer Hindu law, is not so much to inquire whether a disputed 
doctrine is fairly deducible from the earliest authorities, as to ascertain 
whether it has been received by the particular School which governs the 
District with which he has to deal and has there been sanctioned by usage. 
For under the Hindu system of law, clear proof of usage will outweigh the 
written text of the law.” 

Altogether I do not see my way to revorsing the lower Court’s decision 
on this difficult question. A very clear case should, I think, have been made 
out to justify an Englishman in differing from a European whose service 
as a judge in these provinces had éxtended over sixteen years when he 
wrote his judgment. 

The above conclusion suffices to justify dismissal of the appeal. 

The plaintiffs, thereupon, appealed to His Majesty in 
Council. . 


De Gruyther K. C. and J. M. Parikh, for the appellants.— 
The question is whether the appellants are within the 
line of succession at all. ‘To the nearest sapinda (male or 
female), after him in the third degree, the inheritance next 
belongs’: Sir William Jones’ Translation of Manu, Ch. 9, v/ Ry 
Where many claim the inheritance of a childless t, 
whether they be paternal or maternal relations (sakulyaht 
or more distant kinsmen (dandhavah), he who is the neares 
of them shall take the estate: Vyavastha-Chandrika, 
(edn. 1878), Vol. 1, p. 189. The sapinda-relationship under t 
Mitakshara law is based on consanguinity and not on religi 
merit: Mitakshara, Acharakanda, ch. 3; Sastri’s Hindu L 
4th. edn., pp. 52-58; Sarvadhikari’s Hindu Law of Inherita 
edn. 1882, p. 600; Bannerjee’s Hindu Law of Marriag 
Stridhan, edn. 18,9, p- 60; West and Buhler’s Hind 
Vol. 1, p. 120; and Umaid Bahadur v. Udoi Chand C3. 
Under the Mitakshara blood-relationship is the test of 
heirship and not religious merit, but under the Daya Bhaga 
the inheritance follows the duty of performing the Shradhha of 
the deceased: Mayne’s Hindu Law, 7th edn., 678, 679, 
680, 681, 689, 690, 691, 692 and 697. The old texts of Manu 
and others relating to the right of inheritance make the right 
dependent on the capacity to offer funeral oblations: Mit. 
ch. 2,8. 1, paras 5, 6 & 39. But under the Mitakshara it is 
dependent on the nearness of propinquity and this rule of 
propinquity extends to all relations of the deceased without 
exception ; Mit. ch. r, S. 1, paras 1, 2 and 3 and ch. 2, 8. “Sy 
paras 3 and 4. i 
° (1) (1880) I. L. R, 6 Cal, 119 at p. 124. 
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The nearest safinda.in Manu, 9, 187, means thé nearest 
plood-relation: see Mit. 2, 4,5. For the order of succession 
on failure of a son, see Mit. 2, 1, 2. After brothers’ sons come 
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the gotrajas (gentiles), bandhus (cognates), a pupil anda fellow "ÉAMGHAN- 


student. The rule of construction is that on failure of the 
first mentioned heirs; those next in order succeed : Mit. 2,.1) 3> 
The gotrajas are the paternal-grandmother and sapindas and 
samanodakas. Mit. 2, 5, 1. On failure of the paternal grand- 
mother the gotraja-sapindas succeed and the order of priority 
ongst them is given in Mit. 2, 5, 3, 4 & 5. In brief every 
a is given the right of succession. The word sapinda is 
it. 2, 5, 3,5 & 6ina specific sense and not in the 
sense of a blood-relation. at “ce <3 
pindain bhinna-gotra-sapindas in Mit. 2,5, 3, is, there- 
ed in aspecial sense. Bandhus are blood-relations 
a female and include the special class indicated there 
ina-gotra-sapindas, who do not, however, exhaust the 
elations (sapindas as used in the generic sense in the 
rakanda) of a different gotra: Vitamitrodaya, pp. 199 
200. 
Yanu ch. 5, 60, is embodied in Mit. 2, 5, 6, which says “ the 
ri jon of sapindas ceases with the seventh person &c.” Here 
th Word safinda is taken from the chapter on purity in Manu 
and is used in a special sense; for if it meant blood-relation, 
then a samanodaka would not be a blood-relation. But as all 
gotrajas including samanodakas are blood-relations, it is obvious 
that sapinda is not used there in the sense in which that word 
is used in the Acharakanda, that is, a blood-relation.. Section 5 
of Ch.2 of the Mitakshara deals with gotrajas oniy, and rela- 
tions of a different gotra ( bhinna-gotrajas ) do not come there 
as they arerelated through one female at least. They are 
dealt with in the following section. ; 

‘On failure of goirajas bandhus are heirs’: Mit. 2, 6, 1. Where 
by way of illustration a list of bandhus is given, that list is 
not exhaustive and consequently persons not named there, 
e. g. maternal uncles, are heirs : Girdhari Lall Roy v. The 
Bengal Government (), and Virmitrodaya, p. 200. Mit. 2, 6, 
2, deals with the order in which the bandhus succeed according 
to greater or less degree of affinity or propinquity. The 
appellants are admittedly Lakshman Rao’s bandhus and con- 
sequently they are his heirs. If there be no bandhus the 
E ae a e aa ae 
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P. ©. preceptor comes in, and on failure of him, the pupil inherits: { 
1914 Mit. 2, 7,1. The principle is that blood relations should not 
<m be excluded in favour of strangers. In the present case if it 

RaMowaN- be held that the appellants are not the heirs of Lakshman / 
_ Rao, his property would be escheated to the Crown. But ~ 
Vivavax the plan of the author of the Mitakshara is to exhaust all 
- —— blood relations before allowing stranger to comein. This 
view is adopted in the Viramitrodaya, which is an authority 

in the Benares School to which the parties belong. 
Colebrooke’s Translation of. the Mit..2, 5, is erroneo 
Lallubhai Bapubhai v: Mankuvarbai (1) and Lalloobho 
poobhoy v. Cassibai (2) where the correct rendering 
















The word sapinda is also used in a restricted sense 
other objects, viz., (a) Prohibited degrees of marri 
Shradhha; and (c) Impurity on-birth or death. But t 
exceptional uses of the word and do not control the u 
meaning of the word as a blood relation: see Manu, 3 
S, 57-61; Yajnavalkya, 1, 52 and 53 and 2, 136 a 
which shows that dandhus generally, that is to say, pe 
who could not be safindas in the special sense, inher, _ 
Bannerjee’s Hindu Law of Stridhan and Marriage, edn, 1878 
pp. 62 and 63; Mandlik, pp. 345 and 391; Vyavastha 
Chandrika, p. 193; and Viramitrodaya, p. 156. So long as 
there isa descendant of the family surely the inheritance 
will not go to a stranger :. Mandlik, p- 358 where a passage 
from Vasishtha is* given. 

Both Courts in India relying upon Umaid Bahadur v. Udoi 

é Chand (3)and Babu Lal v. Nanku Ram (4) have held that 
the limitation of the sapinda relationship for the purpose of 
marriage is applicable to the sainda relationship for the 
purpose of inheritance. But it is submitted that such.a view 
is erroneous. The limitation for marriage is only confined to 
that purpose. Moreover, different authorities give different 
degrees of. prohibition and in many instances local usage and 
custom and also caste-custom lay down special degrees of 
prohibition. The result is that the rule relied upon - largely 
varies: see Mayne’s Hindu Law, 7th edn., p. 103; Mandlik, 
pp- 410, 411, 413, 414, 416 and 425; and Shastn’s Hindu Law, 
PP. 79, 93 and 94. A rule of inheritance must be invariable 
and fixed, and consequently the rule as to prohibited degrees 
(1) (2876) &, L. R. 2 Bom 388,_, (8) (1880) LL. R; 6 Cal. 119... 
(2) 1880) L. R. 7 I. A. 212.. (4) (1894) I, L. R. 22 Cal, 339. 
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which variesso much cannot be made a rule for the pur- 
poses of inheritance. Again, the rule is for the purpose of 
selecting a bride, and fixes the relationship between a 
man and a woman. But females except those specially named 
are excluded from inheritance, and therefore, for the purpose 
of inheritance the relationship of two men is generally in 
question. In order to apply the rule of forbidden degrees for 
marriage one has to assume that a male is a female. Itisa 
ntastic way of determining the relationskip for the purpose 
` inheritance, and is a curious test to apply to two males: 

cher, a bridegroom cannot marry a girl of his own gotra, and 
‘ule as to prohibited degrees only applies in the case of a 
f a different gotra (bhinna-gotra). There is therefore no 
ition in the case of gotraja sapindas, but the limitation 
only in the case of bhinna-gotra-sapindas. The rule says 
he bride must be ‘ removed five degrees on the mother’s 
fand seven on the father’s side’. It is an arbitrary rule- 
yne’s Hindu Law, 7th edn, pp. 103 and 681. It gives two 
nmitations in determining dhinna-gotra-sapinda relationship 
and leads to absurd results. In the present case Lakshman 
Rao cannot marry appellants’ mother and is therefore appel- 
lants’ heir as he is their mother’s dandhu, but the appellants 
are not according to the Courts below Lakshman Rao’s heirs. 
It is, therefore, submitted that the appellants who are 
claiming through their mother, are Lakshman Rao’s heirs, 
Again, supposing the appellants were dead and the action was 
brought by their sons, the appellants’ sons would be Laksh- 
man Rao’s heirs as they would be claiming through their 
father. The result is that the appellants’ sons are Lakshman 
Rao’s dandhus but not the appellants’, 

Lastly, some authorities count the degrees exclusively and 
others inclusively of the bride: Mayne’s Hindu Law, 7th edn., 
p. 104. According to the latter method of calculation, the 
appellants are within the prohibited degrees, 

In Mit, 2, 5, 6, Manu is cited and not Yajnavalkya 1, 52, and 
according to Manu samanodakas are not sapindas but under 
the Mitakshara they are still entitled to succeed. The result 
is that the right of succession of agnate( males) is enlarged 
for ever, and there is no reason why the right of cognate 
males should not be similarly extended. 

The Courts in India relying upon Umaid v. Udoi Chand (1). 















(1) (1880)I, L. R, 6 Cal, 119, s 
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P. ©. and Babu Lalv. Nanku Ram() have held that there must be ‘ 
1914  Mutuality of sapindaship between the claimant: and the propo- 
~~ Situs, and have found that there was no such mutuality between 

“Rawonax- the.appellints and Lakshman. Rio. The rule there laid down is 

DRA that “in order to determine’ whether a person is a sapinda of 

J the „propositus wi:hin the meaning of the definition, it is 
vee necessary to see whether they are related as sapindas to each 

other, either directly through themselves or through their 
mothers or fathers”. The only authority for this new do 
trine is Sarvadhikari’s Hindu Law of Inheritance, pi 
where Visveswara Bhatta and Ballam Bhatta are cited. 
are: commentators of the Mitakshara, and their authority 
not override that of the Mitakshara. Moreover their 
are not authorities in the Benares School, to which the p 
belong: see West and Buhler, p. 17: Morley’s Digest, 
1, Introduction 11, 201, 205, 221; and Vyavastha Chan 
Preface, pp. 17 & 18. 

The doctrine is further explained by Mr. Sarvadhikari 
pp. 688, 689 & 696, but the explanation is unintelligibl 
It is apparently taken from the Bengal-School where the 
tight of succession depends upon the duty of offering funeral 
oblations: Mayne’s Hindu Law, 7th edn., 680 But it 
seems that the doctrine is not based on religious efficacy as in 
Babu Lal v. Nanku Ram‘) though two females intervene, 
yet it was held tha there was mutuality between the propositus 
and the claimant. If A isa sapinda (relation) of B, it is not 
conceivable that B is not a sapinda of A; see further Ghose’s 

: Hindu Law, 2nd edn., pp. 151-153, and Shastri’s Hindu. Law, 

Pp- 74-76 and 291, 294, 296. In any case the appellants.come 

within the rule, for the appellants’ mother and Lakshman 

Rao are ‘admittedly sapindas of each other and as the appel- 

lants. ‘claim through their mother they are sapindas of 

Lakshman Rao through their mother. 

Ifit however þe held that the author of the Mitakshara 
intended for one reason or another that the bandhu relation- 
ship -is limited, the question arises, what is the limit? The 
Courts below applying the prohibited degrees for Marriage 
have held thatas the appellants are claiming through . their 
mother the limitation is five degrees. It has been already 
argued why the prohibited degrees for marriage are not 
applicable,in the case of inheritance. F urther, in the passages 
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i relating to'marriage in the Acharakanda the author of the 
Mitakshara.lays down no limitation on the gotraja sapinda 
telationship, fora man cannot marry a girl of the same gotra. 
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Both limitation, viz., four from the mother and seven from Raitowaw- 


the father, refer to the bhinna-gotra sapinda relationship. 
Here the limitation of. seven degrees from the father has 
nothing to do with gofra-sapirdaship and does not mean 
fiata man can marry a girl of the same gotra provided that 
rier father and -his paternal ancestors are removed more than 
3ix ‘degrees. But it simply means that although the bride 
elongsto a different gotra, the forbidden degrees are seven 
if the starting point of counting them happens to be her father 
whose ancestors must include one female at least, otherwise, 
the girl would be of the same gotra. Confusion inthe argu- 
ment arises by assuming that this limitation of seven degrees 
applies when the safinda relationship is traced through the 
dretather and his paternal ancestors. Thus there are here two 
pirajitations of bhinna-gotra-sapinda relationship, which is 
ind to seven degrees, if the first parent happens to be 
ase oral ther, and five if the first parent is the mother. This 
gen nå stts for the anomaly that the appellants are not the 
pon yq Lakshman Rao, but the appellants’ sons are. Again, 
fores hapter on the inheritance the author of the Mitakshara 
hi? Wn a limitation of seven degrees on the sapinda 
: a. the same gotra, but he.lays down no limita- 
ploo mares sionship i in the different gotra. If there is to 
™xgel6n on the latter it should be the one given in the 
ang s%heritance and it should be seven degrees and not 
five. Mc. Umroot v. Kulyandas(:) and West & Buhler, pp. 489 & 
543. -That avoids anomalies and give uniformity. 

The case Umaid Bahadur v. Udoi Chand() is not an 
authority to apply prohibited degrees as the position of F 
in the table in that case was not for. decision. In Babu Lal’s 
case the question of degrees never arose. Reference was also 
made to Parot Bapalal Sevakramv. Mehta Harilal Surajram (3), 
Venkatagiri v. Chandru(4); Rangu Bai v. Ganpat Rao Gopal 
Ghatate |5).. 


Ross K. C. and Lowndes, for the respondents.—The appel- 
lants’ case in the Indian Courts was that bandhu relationship 









(1) (1820) 10 Borrdaile’s Reports (3) (1894) I. L. R. 19 Bom 631. 
314 at p. 323. (4) (1899) I. L, R. 23 Mad’ 123, 
` (2) (1880) I. L. B. 6 Cal. 119. . (8) (1901) 14 O. P, Law Reports, p. 185, 
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P, .C. through a mother was limited, the limit being seven degrees, 
1914 but now it is also'contended that there is no limit at all in 
~~ the case of any bandhus. 

Ramcnan- Thediscussion in Indiahasalwavsbeenwhethertheclaimants / 


DRA came within the limits of dandhurelationship: see such cases as S 
wie ee Manik Chand Golecha v. Jagat Settani Pran Kumari \ 


Soe Bibi (1) and numerous others. In all the 800 years, ior 
commentator even has suggested such a view except -Mr. G/ 
Sarkar Sastri. The basis of the contention is a fallacy. The 
Acharakanda says that all safindas are blood-connections, tha! 
sapindaship means connection by blood and not connectio 
by funeral oblations. This is now read as equivalent to ‘ali 
blood-connections are sapindas” but this clearly is false 
logic. : 
The chapter on inheritance in the Mitakshara is of course 
the one we are really concerned with here. It is chapter 2 
wherein the term safindas is certainly not used in the wide 
sense as contended. In Mit. 2,5, 6, the clearest possible 
distinction is drawn between sapindas and samanodakas:. 
First, the sapindas are to take, and on failure of them the 
samanodakas. This of itself shows most clearly that sapindas 
in this chapter are a limited class. The term sapinda here is 
most carefully limited to the nearest male gotrajas. This is 
so in both s. 5, 5, and s. 5, 6. In s. 5, 5, Colebrooke’s 
translation should run: “In this manner must be understood 
the succession of gotraja sapindas up to the 7th degree, 
Thusthe omission: is clearly stated in Jolly’s Lectures, Pp. 209 
e & 210. In s. 5, 6, the limitation of sagindas to the 7th 
degree is reiterated. . If therefore in speaking of gotrajas the 
term sapindas is clearly limited to seven degrees, it is almost 
impossible to believe that the same word is not at least 
equally limited in s. 5, 3, where it is used in the explanation 
of the term bandhus as being bhinna-gotra-sapindas.” The 
limitation of the term “ gotraja-sapindus” to the seven 
persons is intended to embrace those who offer both the 
whole “ Pinda” andthe “lepa” or fragments. In other 
words the two classes are distinguished as “ sapindas ” and 
“ sakulyas,” but though this distinction is not maintained in \ 
the Mitakshara, and the term safinda is used to denote both 
classes the distinction between them and the samanodakas 
“is clearly maintained. i 


(2) (1889) I. U, R. 17 Cal. 518. 
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When we come tothe bandhus we find that the right ‘of 
inheritance is confined to bhinna-gotra-sapinua, there being, 
no recognition as heirs of any bhinna gutra-samanodakas, no 
such class being in fact known to Hindu writers at all. 

Thus the wording of Mit., ch. 2, ss. 5 & 6 clearly deals 
with sapindas as being definitely limited class, 

Next, whether all Jdandhus within seven degrees are 
entitled to inherit; there being no distinction in matters of 
inheritance between bandhus claiming through the mother 
and, those claiming through the father, It is submitted that 
in the case of bandhus claiming through the mother limitation 
is five degrees and not seven. The argument on this is 
largely based on the untranslated first part of the Mitakshara 
which deals with ceremonial usually known as the 
Acharakanda, 

. But if we confine ourselves to the chapter of the Mitakshara 
on inheritance, there is nothing to suggest that the right of 
inheritance is based on blood-connection at all. This only 
comes from the Acharakanda where it is stated that sapinda 
‘relationship is based on blood-connection only, and that this 
rule is to apply throughout the Mitakshara. It is now settled 
law that the meaning of safinda relationship is to be so 
construed in matters of inheritance under the Mitakshara, 
and that the question is governed by this paragraph in the 
Acharakanda. The same passage in the Acharakanda, 
which is dealing primarily with the question of pronivited 
degrees of marriage, goes on to lay down that the sapında 
relationship so defined is to be understood to ceasein the 
case of relationship traced through the father after 7 degrees 
and in the case of relationship traced through the mother 
after 5 degrees and it is submitted that this limitation is also 
equally applicable in the case of inheritance. The limitation 
ot 7 degrees in the gotra (i.e. through the father and other 
paternal ancestors) has been specifically retained in the 
chapter on inheritance and it ıs submitted that the limitation 
to 5 degrees in the case of claims through mother is equally 
applicable. No doubt the limitation may have been origin 
ally an arbitrary one, but 1t was taken as a good working 
rule. It certainly had come down from a very ancient times: 
see Manu, 35, Gautama, 4, 2-5 and Vasistha, 8. 1-2, And 
when blood-connection, which of course always had been the 
gtound of the prohibited degrees for marriage, was taken by the 
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P. ©. -duthor ofthe Mitakshara to be also the ground for the tight 
1914 Of inheritance, it was natural to take as part of the ġew 
~~ doctrine, the old limitations. S} 

‘Ramonin- Thus the modera commentators of weight have assumed 

DRA thatthe limitation of 5 degrees through the mother applies ~ 
ae to bandhu-inheritance: see Mayne’s Hindu Law, 7th edn., pp. 
PAUE 690-2 and 786-7 ;and West and Buhlerns 3rd ed. pp. 121, 488-9 
and also Lallubhai Bapubhai v. Mankuvarbai 0); Umad 
Bahadur v. Udoi Chand (2); Babu Lal v. Nanku Ram (3) and 
Bhyah Ram Singh v. Bhyah Ugur Singh (4); the Dattaka 
Mimansa, s. 6, 10, where the question of succession of adopt- 
ed sons is dealt with; and passages quoted in the first Court’s 
judgment from the Nirnaya Sindhu and Apararka. Against 
this there is the opinion of G. Sarkar Sastri who is alive, and 
might have been called as an expert to support his own view 
as he was in a case which was heard recently by this Board. 
The reason for the adoption of some limitation for sapinda 
relationship inthe matter of marriage is said in the Achara- 
kanda that without it all the world would be connected and 
there would be no possibility of marriage. But it would seem 
that the same reasoning would equally: apply to inheritance, 
as without itall the world would be Jandhus of a deceased 
person and the provision for inheritance by fellow-pupils, 
teachers, pupils, Brahmins or even the Crown would be absurd. 
It is suggested that the adoption of this rule in matters of 
‘inheritance wotld lead to absurdity inasmuch as the 
appellants’ sors in this case (claiming through their father 
EE: and so having 7 degrees ) would clearly be bandhus, but there 
is no doubt that the rule did apply in the case of marriages 

“where equally absurd results would be produced. l 
It is also said that the sages have varied the rule as to the 
actual limits to be enforced even in the case of marriage so 
that there is no definite rule to be followed. But in the first 
place the rule the Mitakshara would naturally have adopted is 
obviously the-one stated by the author (viz, 7 & 5 degrees) in 
the Acharakanda. The variations ‘of the rule are set outin 
Mayne’s Hindu Law, at p. 103. Manu and Apastamba are the 
only ones who are supposed to adopt a different limit in the 
case of relationship through a mother. Butit seems probable 
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. (1) 1876) I. L. R. 2 Bom. 343, (3) (1894) Lu. R., 22 Oal. 339 
at pp 426-7. . at p 345, 

(2) (1880) I. Le R. 6 Cal, 119 (4) CRo) 13 M.-L. A, 373, at 
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that the difference ascribed to Manu is due to a gloss of 
Kulluka, ‘see Mandlik, p. 410, note. Thetext of Apastamba 
is very fragmentary and uncertain. The adoption of the.rule 
of 7 and 5 degrees. may, therefore, have been only a blind 
following of the limits of sapindaship as laid down for marriage 
and adopte1 as part of the distinction of sapindaship put 
forward, by the Mitakshara. But it seems at least probable 
that there was a definite reason for it. In and prior to Manu, 
bandhus were not recognised as heirs at all: see Manu, 9, 


`-185-9 ; Gautama 28, 21; Vasistha, 17, 79 & 81. So up to, at 


least, the era of Manu the only persons who would inherit 
were sapindas and sakulyas and possibly samanodakas, but 
anyhow no persons claiming through a- female were recog- 
nised as heirs at all. 


:The term bandhus is used in some of the more ancient 


treatises, but it ismerely used to denote gotraja relaticns,. 


and not in the technical sense in which it is employed in the 
Mitakshara. Parallel with this confining of inheritance to 


members of the gotra, we find that they only could perform | 


the necessary funeral ceremonies. But no one connected 
through a female could perform any of the Shraddha ceremo- 
nies: see the account of the Shraddha in Manu, 3,-215~6. It 
may be doubtful whether inheritance depended upon the right 
to perform Shraddha, but there can beno doubt that the two. 
went hand in hand and were intimately connected. , Yajna- 
valkya, was the first to introduce bandhus as heirs and he 
also was the first to mention the offering of a cake to mater- 
nal ancestors: see Yajnavalkya 1, 242, in Mandlik’s translation» 


p.. 190. . It would seem, therefore, that by Yajnavalkya’s time_ 


( which was 500 years probably after Manu )-it had become. 


customary to offer the pinda to maternal ancestors, and 
consequently (or currently ) it had become .customary to 
- allow those who could offer it to inherit, and this let bandhus 
in. It seems quite clear that the only cake. offered to ma- 
ternal ancestors was offered to three ascendants of the mother. 
No Zepa was offered to higher,ascendants and no | water offer- 
ings (corresponding to those of the samanodakas ), so the. 
riglit ‘of inheritance corresponding to the offering made 
_would be confined to 5 degrees counting the offerer, and tuis 
_is “the exact limit of inheritance, which we say is allowed 
‘to persons Claiming relationship through the mother. This 
may only be a coincidence, but if so itis a very remarkable 
one, and it is submitted that it affords a rational explanation 
g 111 
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` Bengal Government (5). But it has neve 
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of why safinda relationship through the father extended to 


7 degrees and through the mother to only 5. 
Although by the Mitakshara times the right of inheritance 


may have come to depend upon blood-connection and not the ` 


right to offer funeral oblations there can be no doubt that 


-the latter had still great influence upon the right of inherit, 


ance, and the two were still regarded as going together, 
This is shown. by the intention of the terms sapinda and 
samanodaka which clearly had their origin in the two kinds 
of offering (for the meaning of sapinda see Mayne, p. 691, 
note (b)). It would have been quite sufficient to put both 
sapindas and samanodakas into one class, viz., goirajas. 
Then why, unless on’ the ground of religious effisacy, should 
all the samanodakas, however remote, be preferred to near 
bandhus? Why even should all females except those actually 
named be excluded altogether? See also Mit. 2, 2,6. The 
daughter’s son is to give the funeral oblation and possess the 
inheritance. This intimate Connection of inheritance and 
funeral rites in past Mitakshara times has also’ been fully 
recognised by the Courts: see Soorendronath Roy v. Mussamut 
Heeramonee Burmoneah (1); Amrita Kumari Debi v. Lakhi. 
narayan Chuckherbutiy(2); and Lallubhai Bapubhai v. Manhuvare 
bai (2), It is also clearly recognised by the Viramitrodaya at pp. 
157-8, which is of high authority: Gridhari Lall Roy v, The 
Bengal Government (4): and this is the more remarkable as 
the Viramitrodaya Was written to refute the doctrines of the 
Dayabhaga which made inheritance depend solely on religi- 


-Ous ellicacy: see the preface to Sarkar’s Translation, p. io. 


On the whole, it is, therefore, submitted that the religious 
efficacy allowed by Yajnavalkya and the Mitakshara to bandhu 


-Telations is a reasonable explanation of the limit of 5 degrees 


to bandhus ex parte materna that being the limit also ot their 


offerings. It is also submitted that the text of the Mitakshara. 
-itself which deals with bandhus, viz. 


» S. 6, I, Contains its 
own limitations. The three classes of bandhus recognised 


are atma-bandhus, pitri-bandhus and matri-bandhus and the 

are mutually exclusive. It has, no doubt, been held that the 
members of each class mentioned in the text are only 
illustrative and not exhaustive: Gridkari Lall Roy v. The 
r been suggested, 
(2) (1868) 12 M. I. A, 81, at p. 96, (4) (2868) 12 M, I. A. 448 at p. 466, 


(2) (2868) 2 Beng. L, R. 28 at p. 39 (¥.B.) (5) (1968) 12 Me L, A. 448, ; 
(8) (1876) I, L, R. 2 Bom, 388 ab p, 427, 
e 
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much less-held, that the classes themselves are not exhaustive : P, O0. 
Gri hari Lall Royv. The Bengal Government (1); Muthuswami — 4934 
Mudaliyar v. Sunambedu Muthukumaraswami Mudaliyare); =~ . 
Amrita Kumari Debi v. Lakhinarayan Chuckerbutty (); BAMCHAN- 
Ratnasubbu v. Ponnappa (4); and Mayne’s, Hindu Law, p. 688. P24. 

An analysis of the instances given in Mit. 2, 6, 1, shows O 
that the aima-bandhus mentioned are the first cousins of the — 

_ propositus, the gitri-bandhus, the first cousins of the father, 

~and the matri-bandhus, the first cousins of the mother. In the 
first class, therefore, the common ancestor is the grand-father, 
in the second, the paternal great-grand-father and in the third, 
the maternal great grand-father. 

Inasmuch as all atma-bandhus (i.e. descendants of the 
grand-father ) come in before any pitri-bandhus, it is obvious 
that no one would be an atma-bandhu, who was not descend- 
ed from the grand-father, for, if he was descended from the 
great grand-father he would be a pitri-bandhu or matri-bandhu, 
The limit of each class, therefore, is the common ancestor and 
no one who isnot descended at least from the great grand-father 
would be a bandhu atali. The dandhuships would no doubt 
have to be mutual as settled by Umaid Bahadur v. Udoi 
Chand (5)and as the limit of ascendants would be the great 
grand-father, so the limit in the descending line would be the 
great grand-son. This would perhaps contract the class of 
bandhus below the limit of 5 degrees through the mother, but 
it seems to be the clear reading of Mit. 2, 6, 1, and is in exact 
accordance with the dicta in Umaid Bahadur’s case (6) which 
are otherwise not easy to understand. 


De Gruyther K. C. in reply.—The Smritis are not the final 
authorities in deciding questions of Hindu law. The family 
here is governed by the Mitakshara, which is the final autho- 
rity for deciding it: Morley’s Digest, Vol, 1, Introduction, p. 

-zor. It is contended that the right to inherit and the duty to 
offer the obsequies go together, but that is quite wrong, for 
under the Mitakshara it is not competent to offer Shradhha, 
but the propinquity to the deceased, which creates the title to 
succeed to his property : Jolly’s History of Hindu Law, ed. 
1885, pp- 172-3- But it is contended that there is nothing in 
Mit. Ch. 2 to suggest that the right of inheritance is based on 


a a a I Ne eM ig vg ge ee a 
1) (1868) 12 M. I. A, 448, 465. (4) (1882) E. L. R. 5 Mad. 6 - 
$2) (1896) L. R, 23 L A. 83. (5) (1880) I. L. R, 6 Cal, 119, 


(2) (1868) 2 Bong. L. R, 28, at pp. 97-8. (F.B.) (6)(1880) L D. R. 6 Cal nı , 
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blood-consideration at all. That contention also is not’ well 
founded. In the original text the whole subject of inheritance 
is dealt with in one chapter. It is Colebronke: who divides 
it into’ two for the sake of convenience, and Ch. 1,31, 2, 
‘expressly says that hevitage (daya) becomes ‘the property. of 
another-solely by reason of relation to the owner. As to how 
this mistaken theory has arisen, see Jolly’s: History of Minda 
Law, p. 168. 
It is contended that as the author of the Mitakshara retained 
the terms sapinda and samanodaka, he must be. taken to have 
considered that the right to offer funeral oblations had- great 
‘influence upon the right of inheritance, and that if'it were tot 
so, he would have put both sapindas and samanodakas into-one 
lass, viz., gotvajas. Itis, however, submitted that the author 


- has actually done so in Mit. 2, i, 2, where the order of success- 


ion isf given, and in s. 5 he deals with the question of 
‘priority among the gotrajas and says that the safindas (used 
in a technical sense) would have precedence over samanodakas 
(also used in a technical sense). on 

The limitation of 7.degrees for inheritance in the vole 
(i. e. through {the father and other paternal ancestors) is ‘not, 
as contended,-taken from the Acharakanda. It is taken from 
‘Manu and retained in Mit. 2, 5,6. The limitation’of'7 de- 


grees from the father in the Acharakanda is, as already pointed 


out, a limitationjof s&dinda relationship in a different gotra, 
It is, therefore, submitted that the argument that the limi- 
‘tation of 5. degrees. from the mother in the Acharakanda should 
be-adopted for inheritance, because the. limitation of 7 degrees 
from the father in the same ee is acopted; is altogether 
unsound and erroneous. . a 

- Then-it is said that if there were no - itinltation, every body 
sgould be bandhu and the provision. for pupil- &e. would. be 
absurd. But in order to succeed to the inheritance of a 
deceased man the claimant must prove his relationship. He 
would not succeed by merely saying that he is a bandhu of 
the deceased, and though every body may be.a bandhu- ina 
sense, every body would not get the inheritance, and the 
‘provision for pupil &c, isnot, as contended,- -absurd— In-ans. 
wer to the absurd results which were pointed out it is sajd 
that the -rule as to {the limitations in the Acharakanda 
undoubtedly applied in the case of marriage where equally 
absurd results would be produced. But it is- submitted 
that no absurd results would be produced in the case of 
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-marriage. If the appellants were females, Lakshman Rao “P7210. 
, could have married them and he could have married their 1914 
i daughters also. . ty 

The absurdity arises when the rule for determining the Kanoman- 
relationship of a man/and a woman for-one purp se is applied `° kis 
for determining the ‘relationship of two men for altogether yisyax 

a different. purpose. Further reference, was made to Suda — 
Singh v. Sarafraz: Kunwar.Q); Muthuswami: .Mudaliyar v. 

Sunambedu M asthukumaraswami Mudaiiyara; -Mayne’s Hindu 

Law, 7th. ed., pp. 300, 308, 311, : 3257 328, 683-5, 09i and, : 

783- 5; and Mandlik, p. 358. - : Bain ath 


“The "judgment of their Lordships was déliveréd by’ ~ 


° ME: AMEER ALI.—The suit that has given rise to.the piesni 
ppal was brought by the plaintiffs in the Court of the,District 
J ùdge of Balaghat, in the Central Provinces of India,. for 
possession of certain properties which originally belonged: to 
one: ‘Laxmianrao, whose next-of-kin or bandhus ey claim to 
be tinder the law of the Mitakshara. 

Laxmasrao died in 1851, leaving him surviving his: ik 
Jaukibai arid a daughter Chitkoobai, both since deceased. 
‘The defendant Venkatesh is Chitkoobai’s husband. On Lax- 
‘phanrao’s death without male issue his inheritance devolved 
on Jankibai. She held possession of the properties in suit as l 
& Hindu widow until her death in 1883, when Chitkoobai 
“Succeeded to her father’s estate. She died on the 7th of 
May 1894, leaving the first “defendant, her “husband. The 
second oo is a son adopted by bii after: Chitkoobai’s 
“decéase. i 
*":The: present ‘action was not instituted until Marek Toe 
‘The’ plaintiffs ‘claim that -thes inheritance to. Laxmanrao 
‘operied to them on the death of Chitkoobai, and that they are 
entitled to recover {possession ,of the properties from the 
‘defendants - who Baye noi right of succession to Laxmanrao’s 
“estate. . 

The following snedel table will explain -the relative 
position of the-parties and the exact nature of the claim :— 


p 


(1) (1896) I. L. R. 19 All, 215, (2) (1896) L, R- 23 I, A, 83, 
\ an 
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:P Q- Timaji 
1914 
w- 
RAMCHAN- Sadasheo - Sheoram J 
- DRA (son) (son) 
U. Krishnarao + Radhabai Laxmanrao + Jankibai 
VINAYAK (son) 
Amir x $ ; ` 
‘Ali, Sakobai Chitkoobai +. Defendant 1 
(daughter) (daughter) 
Rangobai Venkatesh 
as nay (adopted son, Defendant 2) 
i | I 
Ramchandra Balchandra Krishna. 


(son) Plaintiff 1. 


(son) Piaintiff 2. (son) Plaintiff 3. 


The defendants resisted the claim mainly on two grounds; 
they alleged, firstly, that the ancestors of the parties had 
migrated to the Central Provinces from Asirgarh, situated ` 
within the Mahratta country, where the law in force conferr- 
ed on the daughter succeeding to her father’s inheritance an 
absolute estate descendible to her own heirs; that the family 
of Timaji was still subject to that law, and that accordingly 
the estate which Chitkoobai had acquired passed on her 
death without issue to the first defendant, her husband. In 
the second place, they urged that the plaintiffs had no herit- 
able right or imterest in Laxmanrao’s estate as they did not 
come within the category of bandhus entitled to succeed to 
his inheritance. | i 

The Courts in India have overruled the first plea, and have 
held that on settling in the Central Provinces the family of 
Timaji adopted the /ex loci and are now governed by the rules 
of the Mitakshara generally in force in that province. 

But they have given effect to the defendants’ second conten: | 
tion; they have held in substance that the Mitakshara lays 
down a well-defined limit where the kinship entitling banahus 
to succession ceases, and that the plaintiffs are beyond that 
limit. They have accordingly dismissed the suit. 

The plaintiffs have appealed to His Majesty in Council, and 
the case has on both sides been argued with considerable abili- 
ty and learning. : 

In dealing with the arguments addressed to this Board on 
behalf of the appellants their Lordships cannot help noticing 
ong. circumstance, viZ., that in the Courts below, so far as ap- 
pears from the record, it was not denied that there was a limit 
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\ to the heritable right of bandhus, the only contention being 


J 


whether it was seven degrees from the propositus or five as 


tı urged by the defendants. Before this Board, on the other 
‘hand, it has been strenuously contended that there is no limit 


to the succession of banahus. Their Lordships do not wish, 
however, to draw any inference from this change of ground, for 
what they have to determine in this appeal is whether the 
term bandhu is to be construed as the plaintiffs argue in the 


` <proadest sense, or whether it is subject to any limitation, and 


in the latter case what that limitation is according to the law 
by which the parties are governed. 

In the Hindu law the succession of heirs individually speci- 
fied does not present much difficulty; the controversies and 
divergences amongst Hindu lawyers are chiefly concerned with 
collateral succession. Manu, the ancient sage, whose identity 
is lost in the mist of ages, but whose word is regarded as divine, 
after giving the rules regarding the succession of lineal male 
descendants and male ascendants, declares ; “The property of a 
near sapinda shall be that of a near sapinda 0)”. Sir William 
Jones in his translation of Manu’s Institutes has rendered tne 
passage somewhat differently, but for the purposes of the pre- 
sent judgment it is of little importance, 

It is upon this enunciation that ail the schools base the right 
of collaterals to succeed to the inheritance ofa deceased person. 
This refers only to the succession of one male to another, for 
females inherit by express rules. The right of collaterals 
theretore, is dependent on the existence of the sapinda-relation, 
ship between the propositus and the claimant. The contest 
that has arisen in the several schools is with regard to the 
meaning to be attached to the term safinda, in other wordse 
what does sapinda-relationship imply, and what is the true 
test for determining whether a particular person is a sapinda 
to the deceased or not? Jimutavahana, the author of the 
Dayabhaga, the guiding authority in the Bengal or Gauriya 
schools, considers it to mean “ community in the offering of 
funeral oblations.” He draws his argument from the word 

- pinda, which literally signifies a ball of rice offered at the 
performance of obsequial rites. Mr, Lowndes is probably right 
that in early times the right of inheritance was dependent on 
the right to participate in the offering of funeral oblations, a 
doctrine which is part and parcel of the Dayabhaga ryles, 


(x) Chapter 1X., v. 187. This is Banerjee in Babu Lal v. Nanky 
the trauslation given by Mr. Justice Ram, 1, L, 22 Oal, 389 at p, 844, 
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But it is also clear that Vijnaneswara, the author of the Miz; i 
akshara, who appears to have flourished towards the end of 


> v the uth and the, beginning of the r2th century of the Christian,., 
RaMcHAN- 


era, some five centuries before Jimutavahana, abandoned the. 
ancient doctrine, and construed sapinda-telationship to arise 
from community of blood, or to use the quaint language of 
Hindu writers, “ community of particles of the same body.” 
His legal conception in this respect.will appear clearly from a : 
passage of the Mitakshara, Book I, Chapter on Marriage, not? 


included in Mr. Colebrooke’s translation. To this passage , 


their Lordships will have to refer later on in the course of this 
judgment. ` . ! 

Messrs. West and Buhler i in their “ Digest of the, Hindu. 
Law, a whose merit and authority have been recognised -by 
eminent . Hindu. lawyers, have examined in detail the: 
doctrines of the Mitakshara on this point, and their general. 
conclusion as to Vijnaneswara’ s legal conception of sapindg-., 
relationship issummed up inthe following words, that .he - 
based it “not on the presentation, of funeral oblations but . 
on descent from a common ancestor, and in the case- of. 
females also on marriage with descendants: from a common __ 
ancestor,” Mr. Colebrooke, in his rendering of the Mitak-. 
shara has paraphrased sapinda as a relation connected: by: 
funeral oblations,” which resultedin virtually obliterating 
one, of the main distinctions between the Benares and the 
Bengal schools.” But it is now recognised that his. paraphrase - 
was erroneous, and that the true theory of sadinda-relation-. 
ship propounded by Vijaaneswara was based on community 
of blood. It is on this theory of Vijnaneswara that the learned. 
counsel for the appellants place their chief reliance. The. 
plaintiffs, itis urged, are unquestionably related to Laxman- 
Tao by tie of blood; they are, therefore, his sapindas, and, 
consequently, i in the absence of nearer kinsmen, entitled . to. 
his ‘inheritance. It is to be remarked, as has been observed . 
in _préevious cases before this” Board, that the Hindu law. 
contains its own principles of exposition, and that questions. 
arising ‘under it Gannot be determined oa abstract. Teasoning . 
or “ analogies borrowed from other systems of law, but must 
depend for their decision on the Tules and doctrines enunciated . 
by its own law-givers and recog gnised expounders. e > 

The Mitakshara purports.to be a commentary on the work. 
of Yajiavalkya, who is supposed to have lived about the second. 
century of the Giistign Stay about a thousand years before 
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Vijnaneswara. . In the Mitakshara he is spoken of in terms of 
deep veneration; and his doctrines, developed by Vijnaneswara, 
certainly show a marked advance over the legal conceptions 


of his predecessors. So far as théir Lordships have been able’ 
to ascertain, the dandhus, or distant kinsmen related to the’ 


deceased through females, make their appearance as heirs 
first in Yajnavalkya’s enunciations. Mr. Borrodaile, in the 
first volume of his Reports of the Bombay Sudder Dewany 
Adault ‘Decisions, has given a translation of the index to the 
Mitakshara, which furnishes a general idea of the scheme of 
this great and important work of Hindu law. It consists of 


two books; the first called the Achataihyaya “On Established 
Rules of Conduct or Ordinances” ; the second the Prasana, 
radhyaya “ On the Laws and Customs of the People.” Both 


hooks, however, are so inter-related that the rules of the one 
can scarcely bə construed without reference to the other. 

It is to be ‘noted that in the Vyavastha Chandrika the 
Book on *“ Established Rules of Conduct” is cited as the 
Achara Adhyaya ( Chapter or Book on Established Rules 
of Conduct ”), whilst in the decisions of the Indian Courts 
- gand-recent works on Hindu Law, if€is referred to under. the: 
name of the Acharakanda (‘ Division: or Part relating to. 
Established Rules of Conduct ’’). 

In the third chapter of the Acharakanda Vijnanes- 
wara lays down the rules relating to the forbidden 
degrees of kindred, and here he defines his theory of 
relationship. A translation of -this passage is to be found in 
the “ Digest of Hindu Law ” (1) by West and Buhler, and also 
in: the judgment of the Bombay High Court in Lallubhai 
Bapubhai v. Mankuvarbai (2), which came on appeal to Her 
Majesty in Council, and was affirmed by this Board in 
Lalloobhoy Bappoobhoy v. Cassibat (3). 

That: passage runs thus :— 


.“ He should marry a girl, who is non-sapinda (with himself), . She is 
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called his sapinda who has (particles of) the body (of some ancestor, &c.), ` 


in commen (with him); Non-sapinda means not his sapinda. Such a one 
(he should marry). Sapinda-relationship arises between two people through 
their being connected by particles of one body. Thus the son standéin 
sapinda-relationship. to his father because of particles of his father’s body 
having, entered (his). In like (manner stands the grandson in-sapinda 
relationship) to his paternal grandfather and the rest, because shrough. his 
father particles: of his (grandfather’s) body have ontergal into (his, own). 
,G) Folpme. I, page 120, . (3) (1880) L, Re? T. A, 2 &, 212, 
“(2)- (4876) E Lr By 2 ue sae , 
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e>, 
Just so is (the son a sapindaerelation), of his mother, because particles-of 


his mother’s body have enlered (into his). Likewise (the grandson stands 
in sapinda-relationship) to his maternal grandfather and the rest through 
his mother. So also (is the nephew) a sapinda-relation of his maternal aunts 
and uncles, and the rest, because particles of the same body (the paternal 
grandfather) have entered into (his and theirs); likewise (does he stand in 
sapinda-relationship) with paternal uncles and aunts, and the rest So also 
the wife and the husband (are sapinds-relations to each other), because they 
together beget one body (the son). In like maaner brothers’ wives also 
are (sapinda-relations to each other), because they produce one body (the 


` gon), with those (severally) who have sprung from one body (i. e., because ~ 


they bring forth sons by their union with the offspring of one person, and 
thus their husbands’ father is the common bond which connects them), 
Therefore one ought to know that wherever the word sapinda is used, 
there exista (between the persons to whom it is appliel) a connection with 
one body, either immediately or by descent.” 

Then after refuting certain objections to his explanation of 
the word sapinda, Vijnaneswara proceeds thus :— 


“Tn the explanation of the word ‘‘agapindaw’ (non-sapinda, verse 52), it 


has been said that sapinda-relation arises from the circumstance that 


particles of one body have entered into (the bodies of the persons thus 
reluted) either immediately or_ through (transmission by) descent. But 
inasmuch as (this definition) would be too wide, since such a relationship. 
exists in the eternal circle of births, in some manner or other between all 
men, therefore, the anthor ‘Yajnavalkya) says :— 

Verse 52: “Aftor the fifth ancestor on the mother’s and after the 


` seventh on the father’s side.”’—"‘On the mother’s side in the mother’s line, 


after the fifth, on the father’s side in the father’s line, after the seventh 
(ancestor), the sapinda-relationship ceases; these latter two words must be 
understood; and therefore the word sapinda, which on account of its 
(etymological) import (connected by having in common) particles (of one 
body) would apply to all men, is restricted in its signification, just as the 
word pankaja (which etymologically means ‘growing in the mud,’ and 
therefore would apply to all plants growing in the mud, designates the 
lotus only) and the like; and thus the six ascendants, beginning with the 
father and the six descendants, beginning with the son, and one’s self 
(counted) as the seventh (in each case), are sapinda relations (1), ` 

The rendering of the above passages by Pandit Rajkumar 
Sarvadhikari though apparentiy more free is certainly 
instructive and interesting, and deserves quotation as showing 
what a learned Hindu scholar considered was in the mind of 
Vijnaneswara when defining the word sapinda. 

“ The Mitakshara then explains the following words in the next verse of 
Yajnavulkya, beyond the fifth and seventh degrees on the mother’s side and 
the father’s gide respectively. 

“Tt has been already explained, that the relation of sapinda exists by 


7 a T Mecca 
(2) West and Buhler, Vol. I, p- 120 (ard edn,), 
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reason of the connection of the parts of the same body, both directly and 
indirectly. But such a relationship is possible every where, in some way or 
other, between all men in this wide, wide world without a beginning. So 
the definition would be too wide, It is for this reason that the sage limits 
it thus, ‘Beyond the fifth’ &c. i 

“The meaning is ‘on the mother’s side’, i.e., in the line of the mother, 
-after the fifth degree: ‘on the father’s side.’ że., in the line of the father, 
after the seventh degree, the relation of sapinda ceases, 

Although the word sapinda, therefore, may be applied in its etymological 
sense almost to all men it is, therecan be no doubt, limited in its signification 
` to certain definite individuals ; just asthe word mud-born is applied only 
to a lotus, 
.. Thus the father and the other ascendants are six sapindas ; and the son 
and the other descendants are six ; and the man himself is the seventh, In 
case of the division of a line also, the enumeration should be made until the 
seventh degree, commencing from whence the direction of the line changes. 
This rule should be applied in every case (1).”’ 


Their Lordships have no manner of doubt that in passages 
quoted above, Vijnaneswara was laying down rules for the 
limitation of sapinda-relationship generally. 

It has been suggested in argument that this limitation is with 
regard to marriage only ; that it defines the prohibited degrees 
within which a man cannot marry. A similar contention was 
put forward in Lallubhai Bapubhai v. Mankuvarbai(?), The 
observations on this point of the learned Judges, one of whom 
was the distinguished jurist Mr. Justice West (co-author of the 
Digest, and afterwards Sir Raymond West) appear to their 
Lordships as extremely apposite to the prebent case. 


Chief Justice Westropp in Zallubhai’s case (3) said as 
follows:— 


“It has been contended for the plaintiffs that in the ubove extracts from the 
Achara Kanda and the Sanskara Mayukha the respective authors were deal- 
ing with sapinda-relationship in its ceremonial aspect only, and that, when 
they wrote upon sapinda-relationship with reference to inheritance, they 
may be regarded as viewing sapinda-relationship in the same light as the 
author of the Daya Bhaga and certain other commentators on Hindu law. 
But we think that the burden rests upon the plaintiffs to show that Vijna- 
neswara and Nilakantha regard sapenda-relationship as resting on a different 
basis for the purpose of inheritance from that on which, dogmatically per- 
haps, but most distinctly, the one has placed it in the Acharakands and the 
other in the Sanskara Mayukha. We do not think that the’ learned counsel 
for the plaintiffs have given any good reason for assuming that the authors 
intended to make any such difference, nor is it likely that they did. 

Thg religious and ceremonial law of the Hindus as prevailing amongst 


(1) Sarvadhikari’s Tagore Law (2) (1876) I. L. R. 2 Born, 388. 
Lectures, p, 603.. (3) (1876) I. L, R. 2 Bom, p. 988, 426, 
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‘castes, or‘in particular lovalitiés, i is, ‘generally speaking, almost inseparably 


blended” ‘with their law of Succession in the same castes or localities, an 
opposite ‘condition being exceptional. n F 
As a matter of fact, as: Messrs, West and Buhler point out, 
Vijnaneswara expressly, says wherever the word safinda is 
used there exists (between the persons to whom it is applic- 
ble) a connection with one body either immediately or by 
descent. . Toa i 
In Umaid Bahadur y. Udoi Chand) the learned Judges - 
of the Full Bench (one of whom was a Hindu Judge of great 
ee express themselves on a point in the following 
térms :— : 
u Having taken groat pains in, accurately defining the word ‘sapinda’ ‘in 


the beginning of bis work, and having said? ‘in clear words -in the passage in 
question that ‘one ought to know that wherever the word sapinda is used there 


‘exists (between the persons to whom itis applied)a connection with one 


body either, immediately or by descent,’ it is hardly reasonable to suppose 


-that the auihor used the word in another park of the same workina differ. 


ent sense,- It is a well understood rule of construction amongst the 
authors of the Institutes of Hindu law, that the same word must be taken to 
have been ‘used in one and the same sense throughout a work, unless the 
contrary is expressedly indicated.” 

Nor have the learned counsel for the appellants been in a 
position in this case to refer to any authority excepting one, 
which theit Lordships will notice later on, in support of their 
proposition that the limitations of Vijnaneswara on sapinda- 
relationship are confined to inarriage, impurity, and exequial 
rites, and do not relate to inheritance. 

The law of inheritance in the Mitakshara, translated by 
Mr. Colebrooke, occurs in Bock Il., and forms chapter VI 
of that part of the work, It is entitled gi Dayavibhaga,” | or 
“partition of . heritage.” , It is ‘unnecessary to “refer. “to 
chapter I. of Mr. Colebrooke’s -translation, or to. the earlier 
sections of chapter Il.;as they deal with subjects which de 
not come within the purview of this judgment. ‘It is ‘with 
sections V., VI.,'and VIL of chaptet I: that their Lordships 
are principally concerned. The rendering of ‘the ‘word 
sapinda as “ relations connected by. funeral oblations ” runs 
throughout Mr. Colebrooke’s translation... His arrangement 
of the matter is- also different from the original where the 
subject of inheritance appears-to- be dealt with in-ascon+ 
secutive fofm in chapter, VI.. > 3 

Mr. Colebrooke has split it up into two ER divided 

(1) (1880) I, L. R. 6 Cal. p. 119 ; Bee page 126. 
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-into sections. (The circunistance is noticed in the Bombay P. © 
judgment). Sectión V., chapter - II. (in Mr. Colebrookes 4914 
Translation), deals with the stccéssion of the gotraja, on ~~ 
failuré‘of “ brother’s sons. ” Although gotraja is explained Ramona xN- 
by the termi gentiles borrowed from the Roman system, to Ja 
which no doubt thé Hindu system bears a remarkable analogy, yyy re ik 
it would be more convenient to adhere to the definition — 
given in the Mitakshara itself. Omitting the English'equiva- ™" yer 
lents introduced into the translation, and retaining the ~e 
Sanskrit expressions, the paragraphs run as follows :— 

“3, On failure of the paternal grandmother, gotraja-sapindas,...namely, 
the paternal grandfather and the rest, inherit the estate, ' 

‘i For bhinnagotra sapindas are indicated by the term bandhu. 

u4, Hore; on-failuré of the father’s descendants, the heirs are success- 
ively. the-paternal grandmother, the paternal grandfather, he uncles, and 
their sons, 

“5. On failure of the paternal grandfather’s line, the paternal greatavend: 
mother, the groat-grandfather, his sons and their issue, inherit. In this 
manner must bê uaderstood the succession of the samanagotra sapindas. 

“6, If there be none such, the succession-devolves on samanodakas, and 

~ -they must be understood to reach the seven degrees beyond sapindas, or 
else as far as the limit of knowledge and name extend. Accordingly, 

. Vrihat Manu says, ‘The relation of the sapindas ceases with the seventh 
person, and that of samanodakas extends to the fourteenth degree, or, as 
some affirm, it reaches as far as the memory of birth and name extends, 
This is signified by gotra,” 

Their Lordships have preferred to ad for the purposes of 
this judgment the translation which was before this Board in. 
Lallubhai’ s case, : 

It is to be, observed that the rule in paragraph 3 is thus 
stated in the Virmamitrodaya(:) ¢ “on failure of the paternal 
grandmother, the paternal grandfather and the other sapindas 
of the same gotra are heirs; since the sapindas (or persons 
connected through the pinda or body) of a different gotra 
are, included. under the term bandhu or cognates.” 

The earliest expounders appear sometimes to have ‘used 
the term bandhu to signify a sapinda without any | idea of 
including cognates. . This is clear from a passage of the 
Viramitrodgya®), where, after guoting the rule as to‘ ‘the 
succession of collaterals given by Vishnu who places the 
bandhus immediately after brothers’. sons, it “says” as 
follows : —' Here the term ‘bandhu (kinsman) signifies a © 
sapinda; ‘and -the term sahulya (distant kinsman) means’ a 


(1) Shastri Golap Ohunder Sarkar’s Tran., page 19). (2) Ibid, page 142, 
o- 
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sagotra, or one descended from a common ancestor in the 
male line (other than a sapinda); if by the term bandhu the 
cognates of the father were comprised, then there would be a 
conflict with the order mentioned by Jogiswara, the “ Con- 
templative Saint,” ie, Yajnavalkya. Yajnavalkya himself 
employs the expression indiscrimin‘tely in various placés to 
signify connections and friends. But in chapter IT. of his 
Dharmasastram, he distinctly introduces Jbandhus as 
acquiring a heritable right on failure of the ` gotraja, - 
The passage in Rao Saheb Vishwanath Mandlik’s translation (1) 
is as follows :—The wife, daughters, both parents, brothers, 
and likewise their sons, gotrajas (gentiles), bandhus 
(cognates), a pupil and a fellow-student. Of these, on failure 
of the preceeding, the next following in order is heir to the 
estate of one who has departed for heaven leaving no putra 
(lineal male decendants).” 

Learned counsel for the respondents urges that this inclu- 
sion of bandhus or cognates forms a marked extension of the 
right of inheritance to people who until then were not regarded 


as heirs, and he contends that it is hardly likely this remark... - 


able change should have been made without any limitation, 
considering that the sapinda-telationship was Subject toa - 
limit, 

To determine how far this contention is well-founded, it is 
necessary to examine a little more closely the doctrines of the 
Mitakshara relating to the succession of collaterals. Vijnane- 
swara in reality seems to have shaped the rules which govern 
this branch of the law of inheritance in force in the Benares 
school. In paragraph 3, section V, (Colebrooke’s Translation) 
in describing the gotraja-sapinda or consanguineous relations 
sprung from the same stock, he emphasizes the fact of their 
being members of the same family by the specific statement 
that the sapindas belonging to a different family (gotra)—the 
bhinna-gotra—are included under the designation of bandhus, 
This is clearly borne out by the passage of the Viramitrodaya 
already referred to. Henceforth the word bandhu, therefore, 
has, in the system of the Mitakshara, a distinctive and 
technical meaning, in other words it signifies the bhinnagotra- 
sapindas. 

In paragraph 5 for the word gatraja-sapinda is substituted 
the more definite term of samana-gotra sapinda, With regard 

(1) Page 220. 





VOL. XVI.] THE BOMBAY LAW REPORTER. 


o this Messrs. West and ‘Buhler observe that “ The substitu- 

tion of samana-gotra for gotraja, as well as the employment of 
bhinna-gotra to designate the opposite of the term, both show 
that Vijnaneswara took gotraja in the sense of belonging to 
the same family.” Commenting on the passage relating to 
the succession of the gotraja sapinda, the Viramitrodaya, 
which is regarded as one of the most important commentaries 
on the Mitakshara, says “similarly to the seventh (degree) 
the sapindas of the same gotra take the estate of a person 
without male issue {(1),” 

The limitation of the seventh degree appears in Yajnaval 
kya’s Institutes, chap. I., paras. 52, 53, in these words :—“A 
man should marry a girl . . . . whois nota sapinda of 
him . . . . whois descended from one whose gotra and 
pravara are different from his; and who is removed five 
degrees on the mother’s and seven on the father’s side (2).” 
The comment of Vijnaneswara on this text of Yajnavalkya 
has already been given in extenso ina previous part of this 
judgment, but the following lines may be quoted again with 
-adyantage :—“On the mother’s side, in the mother’s line 
after the fifth ; on the father's side, in the father’s line after 
seventh (ancestor) the sapinda-relationship ceases (8),” 

The translation by Golap Chunder Shastri of the passage, in 
which these words occur, is important, as he is the authority 
on whose expositions the appellants chigfy rely. It runs 
thus .— ; 

“ While explaining the term non-sapinda, the sapinda-re] ationship isatated 
to be directly or mediately through connection with one body, but that 
relationship of all persons may, in one way or other, be traced with „ll 
other persons in this world of etern l tr smigrations of the soul with its 
minute body, and so it would inelude persons that are not intended to be 
included; hence it is ordained:— 

“And is beyond the fifth and seventh from the mother and from the 
father (respectively). 

“The purport is, that sapinda-relationship ceases beyond the fifth from 
the mother, ¢. e., in the mother’s line, and beyond the seventh from the 
father, é. e., in the father’s line(4),” 

It is quite clear, therefore, that the limitation of the seventh 
degree with regard to the samanagotra safindas given by 
Mitra Misra in the Viramitrodaya i» taken from the rule 


71) Meanlato. Te ee 
(1) See p. 159, (3) West and Buhler, p, 119; May- 
(2) Mandlik’s transl., p. 167. ne’s Hindu Law (7th ed.), p 

691, para, 516. ` ie 


(4) Hindu.Law, p, $4. 
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P, C. ohunciated by Vijnaneswara on Yajnavalkya in the Achara- 
1914 handa in respct of the cessation of sapinda-relationship. 
~~ Now, a bhinnagoira sapinda is a bandhu according to 
RaMcHAN- Vijnaneswara. The classification contained in section Vy 
DBA chapter I1. (Colebrooke’s Translation) shows. clearly who, the 
cigs AK bandhus are whom Vijnaneswara treats as bhinnagotra sapindas 
— entitled to succession on failure of the gotraja. The passage 
Mr, Ameer as translated by Mr. Colebrooke runs thus :— 
auz “y, On failure of gentiles, the cognates are heirs. Cognates are of 
three kinds; related to the person himself, to his father, or to his mother; 
as is declared by the following text, ‘The sons of his own father’s sister, 
the sons of his own mother’s sister, and the sons of his own maternal uncle, 
must be considered as his own’ cognate kindred, The sons of his 
father’s paternal ‘aunt, the sons of his father’s maternal aunt, and the ` 
sons of his father’s maternal uncle, must be deemed. his father’s 
cognate kindred. The sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt, and the sons of his mother’s maternal 
uncles, must be reckoned his mother’s cognate kindred,’ 

a, Here, by reason of near affinity, the cognate kindred of the deceased 
himself, are his succéssors in the first ‘instance, on failure of them, his 
father’s cognate kindred, or if there be none his mother’s cognate kindred. 
This must be understood to be the order of succession here intended.” - —-— 


Here’ Mr. Colebrooke renders the word gotraja into gentiles, 
and bandhus into cognates. He also paraphrases the three 
classes under which Vijnaneswara groups the technical bandhus, 
viz,, the atma bandhus, the pitri bandhus and the matri 
bandhus as “cogifates related to the person himself, to his 
father, or to his mother.” 

Their Lordships have little doubt reading these passages by 
the light’ of the comments in the Viramitrodaya (1), that 
Vijnaneswara was using the term bandhu ina restricted and 
technical sense, as implying a relation belonging to a different 
family but united by sapinda-relationship. In fact he-ex- 
pressly: says so (paragraph 3, section V., chap. II). 

It is not disputed „that the plaintiffs do not come within 
the three categories mentioned above. But it is urged on 
the authority of ‘Girdhari Lall Roy v. The Bengal | Govern- 
ment (2) that the enumeration is not exhaustive but merely 
illustrative. 7 

In that case the question for decision was whether a mater. 
nal uncle not being specifically included in the enumeration 





al 


i (a) Page 200, - . (2) (2868): 12M, 1, A.p. 448, 
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of dandhus in the Mitakshara was excluded from Successiodh, P. C. > 
Answering that proposition in the negative, and holding that 1914 
although not expressly mentioned he was entitled to succeed S 
as a bandhu this Board observed that the text did not purport RAMCHAN- 
to be an exhaustive enumeration of all bandhus “who are DRA 
capable of inheriting,” nor was it cited as such for that y ie 
purpose by the author; and that it was used simply as a proof ` oe 
or illustration of his proposition that there are three kinds Mr. ee 
or classes of bandhus. These remarks hardly warrant the < 

~ contention, which is attempted to be based on them, that the 
classes specified by Vijnaneswara can be added to. 

In the present case, however, it does not seem necessary to 
their Lordships to enter upon the determination of the ques- 
tion whether the classes can be extended, for the point at issue 
can be decided on other grounds, 

The limitation of five degrees clearly applies, and can only 
apply, to the bhinnagotra sapindas. But it is contended that 
this limitation is confined to prohibition in respect of marriage 
As has already been observed, a part of the limitation appear. 
to have been applied to the succession of samanagotra sapindas 

~-their Lordships are unable to see on what principle can it be 
said that the other part relative to kinsmen, who are equally 
sapindas but belong to a different gotra or gens, must be re- 
stricted to matrimonial affinity. i 

Considerable reliance has been placed on thestatement of the 
law by Shastri Golapchandra Sarkar in his work on Hindu Law: 
Great respect is due to the opinions of that learned lawyers: 
But it seems to their Lordships that their weight is considera- 
bly discounted by his desire, in order to prevent the deceased’s 
property becoming so to speak derelict and thus escheating to 
the Crown, to bring in the caste-people of the deceased also as 
bandhus ; and the somewhat uncertain note of his conclusion (2); 
where he says :— 


‘* The conclusion, therefore, which appears to legitimately follow from 
the foregoing consideration, is, that the word bandbu in the Mitakshara 
means and includes either all cognate relations without any restriction, or 
at any rate, all cognates within seven degrees on both the father’s as well 
as on the mother’s side,” 


Again, his attempt to widen the signification of the word 
sapinda by, employing the English equivalent of relation does 
a Ea am eo 
(1) Page 71 (ard edn.) 
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not seem to be supported by the definition of sapinda-relation 
ship in the Mitakshara itself. 

Reference has also been made to certain passagesin Rao Saheb 
Vishwanath Mandlik’s valuable work, in which he says that 
the saginda-relationship for inheritance is nct always the same 
as for marriage or impurity (arising from birth or death), That 
may or may not be; but in one part of his work to which the 
Judicial Commissioner has referred in his judgment, the learned 
translator of Yajnavalkya distinctly says that sapinda connec- 
tion in general is “ co-extensive with that for marriage purpos- 
es.” Nor in this connection, their Lordsuips think, can the 
following passage in tne Vivamitrodaya be overlooked :— 


1 


' “And the text, ‘the sapinda relationship, however, ceases ın the seventh 
generation’—is to be explained consistently with the text vf Yajnavalkya, 
namely, ‘atter the fifth and the seventh from the mother and the father 
(respectively )’ to mean that it remains in the seventh but ceases in theeighth ` 
generation, Hence asin the case of the unmarried females, the gapinda 


i relationship extending over three generations, as 1s declared in the chapter 


on impurity (occasioned by death, &e.,) is considered Lv be with reference to 
that alone; so it is to be deemed that this sapiuda relatiouship (extend 
ing to the fourth degree) ıs relative to succession alone (1).? Se 

In the absence of any authoritative text their Lordships do 
not see their way merely on abstract reasoning to displace a 
view of the law which has received the recognition of the 
Courts in India, and which tae District Judge, an officer of 
great experience amd learning, says is accepted by “ public 
opinion.” As has already been observed, the right of inherit- 
ance is founded on safinda-relationship, which, under the 
Mitakshara, means consanguinity, in a distinct legal sense 
clearly explained by the author. This bond comes to an end 
with the fifth degree when the descent is through a female. It 
seems dificult to conceive that the right to inherit should con-- 
tinue after the relationship on which it is founded, and which 
gives it birth, has come to an end, : 

In the case of Umaid Bahadur v, Udoi Chand (3) 
one of the test employed for determining whether the defend- 
ant in that case was a sapinda of the propositus was the mutual- 
ity of sapinda-relationship. The doctrine of mutuality is based 
on the rule enunciated by Manu, and is fully explained by 
Rajkumar Sarvadnikari in his lectures at page 699. Another 
well-known „Hindoo writer of the present day speaks thus of 
the above rule :— 


(a) Viranfitrodaya, pages 156, 157. (4) (1835) L D, R. 6 Ual. 119, 
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“Tt is to be observed here thas the wealth of a sapinda is taken by his P. O; 

nearest sapinda, according to the well-known text of Manu, From that 

text it follows that the relation of sapindaship must be mutual, Among 1914 
agnates the relation of sapindaship is always mutual; but among cognates on 

t is 30t so in a few cases, In order to determine whether any persois are RAMCHAN- 
heritable cognates of the propositus ‘itis necessary to see whether they A 
are related as sapindas to each other,' Umaid Bahadur v. Udoi Chand. VINAYAK 
Unless sapindaship is mutual, one cannot be the heir of the other (1),” — 


In Babu Lal v. Nanku Ram(2) the rule of the Mitakshara ea i al 


-enunciated in the Acharakanda relative to sapinda-relation. ~~- 
ship in respect of marriage is assumed as applicable to 
inheritance. In fact the judgment proceeds on that basis ; 
and the order of safinda-relationship with its limitations in 
Rajkumar Sarvadhikari’s Tagore Law Lectures is adopted as 
representing a correct exposition of the Witakshara law. The 
doctrine of mutuality is also explained in clear terms :— 

“ Again, a sapinda of the propositus to be capable of inheriting must 
satisfy a further condition, namely, that he must be so related to the pro. 
positus, that the propositus is als> a sapinda of him either directly or 
through the father or the mother, This mutuality of sayinda relationship 
between the propositus and his heritabie sapindas is assumed as a necessary 

“condition in the case of Umaid Bahudur v, Udoi Chand, and the authority 
for this is to be found in the text of Manu (chapter [X., 187) cited in the 
Mitakshara, chapter IL., secticn IIL., verse 4, as interpreted -by Balam- 
bhitta and Visweswara Bhutta, the two leading commentators on the Mitak- 
shara, The text according to thee commentators meaus this, ‘ The property 
of a near sapinda shall be that of a near sapinda.’ From this it is clear 
that a man in order tobe a heritable sapinda of the’ propositus must be so 
related to him that they are sapindas of each other.” 


These two decisions of the Calcutta High Court have been > 
challenged on the ground that they represent Dayabhaga 
views rather than the doctrines of the Mitakshara. To their 
Lordships the objection seems hypothetical and without any 
basis excepting the criticisms of Golap Chunder Shastri. 
One of the learned Judges who decided Babu Lal’s case was 
the distinguished Judge and erudite Sanskrit scholar 
Mr. Justice Gurudas Banerjee, who was not likely to allow 
his mind to be confused by Dayadbhuga conceptions in deter- 
mining a case under the Mitakshara law. 

The.-general conclusion to which a close examination of 
the authorities leads their Lordships may be briefly stated as 
follows: (a) that the sapinda-reiationship, on: which the l 





(1) Commentary on Hindu Law by J. N. Bhattacharya, page "459. 
(2) (1894) I, L, R, 22 Cal, 339, 
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e 
heritable right of collaterals is founded, ceases ‘in the case of 
the bhinna-gotra sapinda with the fifth degree from the ropo- 
situs; (.6) that in order to entitlea man to succeed to the 
inheritance of another he must be so related to the latter that 
they are safindas of each other, which is only a paraphrase 
of Manu’s rule. 

In the present case the plaintiffs are Laxmanrao’s paternal 
grandfather’s son’s son’s daughter’s daughter’s sons. They 


are his bhinnagotra beyond the fifth degree, and, as the Dis- ` 


trict -Judge points out, the element of mutuality is wanting 
between them and Laxmanrao. 

Two considerations were strongly pressed on behalf of the 
appellants to induce their Lordships to extend the application 
of the sapinda-relation in the case of bandhus beyond the fifth 
degree mentioned in the Mitakshara. lt was urged that it 
is hardly likely Vijnaneswara would give a right of inheritance 
to a spiritual preceptor or guru before kinsmen, however 
remotely connected. This argument appears to ignore the 
peculiar and intimate relationship which their Lordships 
understand exists in the Hindu system between the pupil and 
the guru who has to initiate him into the mysteries of the Vedic 
laws and rites, and under whose roof he has to pass many years 
of his life. It is easy to suppose that in such circumstances the 
mystical relationship between a spiritual preceptor and a 
pupil should be regarded as creating a far closer tie than 
remote relationship of blood. 

As regards the other consideration which is based on the 
possibility of the Crown becoming a claimant in the presence 
of remote dbhinnagotra, their Lordships need only observe 
that whether such a clair would be justified or even be likely 
to be advanced, it does not seem necessary to express an 


` opinion in the present case. 


Here the defendant is in possession of Laxmanrao’s estate 
claiming as heir to his wife, Laxmanrao’s daughter. The 
plaintiffs’ suit is an action in ejectment, and they must, in 
order to succeed, strictly prove their title. 

It is a matter of satisfaction to their Lordships that they 
find themselves in complete agreement with the- learned 
Judges in the Courts below. The District Judge is himself 
a Hindoo, versed in Sanskrit, and has examined’ the 
authorities ‘in original. His decision is entitled to great 
weight and consideration, ° 
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On the whole their Lordships are of opinion that this appeal P. C. 
should be dismissed, and they will humbly advise His Majesty 4914 


accordingly. ew, 
The appellants must pay the costs of this appeal. * RAMCHAN- 
. Appeal dismissed. DRA 
Solicitors for the appellants: 2. Dalgado. wie 
Solicitors for the respondents: T. L. Wilson & Co. - — 
f ; Mr. Ameer 





[| On Appeal from the High Court of Judicature at Fort William in Bengal. ] 
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[LorD MOULTON, LORD SUMNER, LORD PARMOOR, SIR 
Joun EDGE AND MR. AMEER ALI] 


RAJA SRINATH ROY i 


v. July 16. 
DINABANDHU SEN. 


Bengal law— Government grani of a several fishery—Julkar—Tidal and 
navigable river—Change in the course of the river—Grantee’s right of 
Riclusive fishery—Old grant—Proof—Evidence. 


It is now settled law in Bengal that the Government’s grantee of a 
several fishery in a tidal and navigable river can follow the shifting course 
of the river for the enjoyment of his exclusive fishery so long as the 
waters form part of the river system within the upstream and down- 
stream limits of his grant, whether the Government owns -the soil sub- 
jacent to such waters as being the long established bed, or whether the 
goil is still in a riparian proprietor as being the sight of the river’s 
recent encroachment. i 

The English common law óf several -fisheries is not applicable in 
Bengal. f $ 

Where the question was whether the Government, in right of Crown 
granted before the decennial settlement to the plaintiff’ s predecessor-in- 
title a several fishery in ‘a tidal and navigable -river in Bengal and the 
plaintiff did not produce the original grant :— 

Held, that although it was usual toffind.some entry in the 'decennia] 
settlement papers of the creation of a separate estate of julzar atthe 
period in question, yetin the absence--of'evidence-to show that julkar 
grants made prior to the decennial settlement or that settlements with 
gamindars made atthe time of it must necessarily have taken--the form 
of pottahs or some other muniments which should bein the-zamindar’s 
possession, or be recorded in the Government archives still in existence 
and in view of the fact that in practice such original grants are. but 
rarely forthcoming at the present time, for-proof-of-such -grants resort 


+ Reported by J. M. Parikh, Ba™®*Law, London, e 
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>% must be had to secondary evidence of them,or to the inference of a 
legal origin to bedrawn from long user; 

Held, on the evidence, that although the evidence of a Government 
grant of an exclusive fishery in navigable waters ought to be conclu- 
sive and clear, yet in so fur ns fuch evidence could at the present time be 
expected to be fort! coming as to particular grante more thana century 
old, the evidence in the present case was sufficient to show that the 
. Gevernment did actually grant to the plaintiff's predecessor-in.title 

or settle with him so as in effect to grant, ajulkar right of several 

fishery in question. 
Hori Das Mal v. Mahomed Jaki (X) approved. 


THE suit out of which the appeal arose was instituted by 
the appellants for possession of a certain julkar or right of 
fishery in certain waters in the Ganges or Padma river in the 
Faridpur District of which they alleged that they had -been 
wrongfully dispossessed by the first respondent and persons 
claiming under him, for an injunction and mesne profits. The 


~ Additional Subordinate Judge decreed the suit, but the High 


Court, on appeal, reversed the decision of the Court below, 
and dismissed the suit. The plaintiffs, thereupon, appealed 
to His Majesty in Council, 


De Gruyther K. C. and Dunne, for the appellants.—The 
evidence establishes, as held by the :ubordinate Judge, the 
title of the appellants to the julkar in the river Ganges and 
the limits and area of their julkar rights. The stream in dis- 
pute is a branch of fhe river within the limitsof the appellant’s 
julkar and they are, therefore, entitled to the exclusive rights 
of fishery there‘n. The Government grantee of a several 
fishery in a tidal and navigable river is entitled to follow the 
course of the river wherever it goes—whether on the Govern- 
ment land or on private land belonging to some one else. 

They referred to Gopeenath Ray v. Ramchunder Turklunkar(2), 
Nubhishen Roy v. Uchchootanund - Gosain (3); Ramanath 


Lhakoor v. Eshanchunder Bonnerjee a); Forbes v. Meer 


Mahomed Hossein ©); Tarini Churn Sinhav. Watson and 


` Co. (6); Jegendra Waray: n Roy v. Crawford (7); Bhaba 


Prasad v. Jayadindra Nath Rai (8); Krishnendro Roy 
Chowdhry v. Maharanee Surno Moyee (9) and Ishurchund 


Rai v. Ramchund Mokhurja (19), 


(2) (885) I. L, R.11 Cal. 434. (6) (1892) ILL. R. 17 Cal. 963, 
(2) (1808) 2 Sevestre’s Reports, p. 467 note. (7) (1905) LL.B. 32 Cal, 1141. 
(3) (1856) 2 Sewestre’s Reports, P. 495 note. (8) (1905) I. L. R. 33 Cal. 15. 
(4) (1863)2 Sevestre’s Reports, p. 463. (9) 11873) 21 W. B, 27. 

(5) (1878) 12 Ben, L, R, 210, at pp. 216-7, (10) (1807) 1 Mor, Dig, 561. 
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Lowndes, for the respondents.—No grant is produced and P. O0. 
the evidence fails to establish that the Government granted 4944 
the right of fishery in both sire-ms to the appellant’s =~ 
predecessors, But assuming that they had a grant, it would Rasa 
not carry with it the rigit of the fishery bey oud the limits of Seuwvars 
their zemindari, and it does not foll w that it gives them the Dr v; 

; : : NABANDHU 
right of fishing in a stream subsequently opening 1N the — __ 
respondent's land. In England the Crown is the owner of the 
beds of all navigable rivers and as such owner it is the Crown 
alone that can grant a several fishery. ‘1be presumption, 
therefore, is that the grant ofa several fishery in any such 
tiver carries with it the ownership of the bed ot the river. 

The land covered by the stream in dispute belongs to the 
respondent and, therefore, the appeila.ts, as Government 
grantees, could not have fishery nghts in the stream, On an- 
analogy of the acquisition of fresh soil by alluvion, there can 
be a mght of fishing in the fresh waters only il the expansion 

of original waters nas taken place gradually. But if the waters 
have expanded suddenly asis the fact nere, there could be no 

_ tight ot fishing in the new waters. The respondents have 

lost the use of their land and it would be grossly unjust to 

hold that they are not entitled to fish in the waters on their 

own land, as tnat is the only mode of user left to them. - 
There were enclosed jheels belonging to the respondeuts on the 

site now in dispute and they useu to fish there, Conseq uen tly, 

the respondents could not be commicung trespass against the 

appellants by doing now what they had lormerly been 

accustomed to do. : 

Reference was made to Hori Das Mal v. Mahomed Jaki OY 
Halsbury’s Law ol England, Vol. 1, pp. 574, & 579; Attorney. 
General for British Columbia v. Attorney-General jor Canadal?) 
Mayor oc. of Carlisle v. Graham (3), Foster v. Wright (4); 
Mussumat Imam Bandi v. Liurgovind Ghose); Lopez v. 
Muddun Mohun Thakoor ©); Baban Mayacha v. Nagu Shravu- 
chat), Moharanee Sibessury Dabee v. Lukhy Dabee®); Hind 
son v. Ashby); In re Hull & Selby Railway Co, 0°); Mercer 
y. Denne 411; Hanbury v. Jenkins 07), Gardner v. Hodgson’s 


(a) (1885) I. L. Re 11 Cal. 434. (7) 0876; I. L. R.2 Bom. 19, 

(2) [2414] A. ©. 153. (8) (roGay L W. R. 88, 

(3) (1869) L. R. 4 Exch. 361, (9) [18:6] 2 Ch. 1,12. í > 
(4) (2878) 4 U. P. D. 438. (ac, (1234) > M. 3 W. 327, 

(5) (2848) 4 M. I, A. 403.. Ua) [1904] 2 Ch. 534, 


o) %d7ujis ML, A 407, (aa) favor} @ Uh. 402; 42, 
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P. O. i Kingston Brewery Company (1); Malcomson v. O’ Dea (2); Gann 
1914 ; Vv: Free Fishers of Whitstable (8) ; Mayor of Colchester v. 
~~ ` Brooke (4); Woolrych on Way (1830-ed), p. 47; Morley’s 
Rasa Digest, pp. 11, 21 32 and Beng. Reg. rr of 1825. Cases 
SRINATH relied on by the other side were distinguished. 

Dinapanpny De Gruyther replied. . 
= The judgment of their Lordships was-delivered by 


LorD SUMNER.—In this action the plaintiffs claimed, ¿s 
proprietors of a several fishery in certain tidal navigable 
waters in Eastern Bengal, a decree, for possession of an 
exclusive fishery in a portion of a river channel, of which the 
principal defendants own both the bed and the banks. They 
succeeded before the Additional Subordinate Judge of Farid- 
pur and failed on appeal to the High Court at Calcutta 
Hence this appeal to their Lordships’ Board. x 

There is a section of the river system of the Lower Ganges, 
between Dacca on the left bank and Faridpur on the right, 
where the great stream divides and for many miles runs in 
two channels roughly parallel with one another. The gene- 
ral course is to the south-east. The northern of the two chan. 
nels is much the larger, but the southern, the smaller of the 
two, is itself wide. Both channels are tidal and navigable. 

The streams in the Gangetic delta are capricious and 
powerful. In the course of ages the land itself has been depo 
sited by the river, which always carries a prodigious quantity 
of mud in suspension. The river comes down in flood with 
resistless force, and throughout its various branches is con- 

z stantly eroding its banks and building-them up again. It 
crawls or races through a shifting-network of streams. Some- 
times its course changes by imperceptible-degrees ; sometimes 
a broad channel will shift or a new one open in a single night, 
Slowly or fast it raises islands of a substantial height standing 
aboye high water level, and many square milesin extent. 
Lands so‘thrown up are called “churs,” and it is by chur-lands 
formed at some unknown though probably not remote date 
that the northern and southern channels in question are at 
present divided. l f 
In the year 1897 a .channel was broken through the defend- 
ants’ chur-land in question. Though relatively small, even 
this stream was of considerable size; it is navigable for small 


(1) [1903] A, C. 229, (8) (1864) 11 H. L. C. 199, 
(2) (1868) 10 H. L. C. 593. (4) (2845) 7 Q. B. 339. 
ok 
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craft, and is-certainly within the ebb and flow of the tide, 
This new branch probably followed a line of depressions 
already existing, one end of which was actually an arm running 
up from the northern river. 

The plaintiffs claim the exclusive fishery in this new navi- 
gable channel as falııng within the upstream and downstream 
limits of their several fishery, and allege that the defendants 
are trespassers when they fish in it. The defendants justify 
their claim to fish in a portion of this channel as part of the 
rights of owners of thefsubjacent soil and of persons claiming 
under them. - 

That the plaintiffs are entitled to some fishery right iu the 
’ river waters generally, not far distant from the sitein question, 
never was much disputed, and was admitted by the re- 
spondents before their Lordships’ Board, but they dispute its 
origin and its extent. They say that this branch is of origin 
so recent that no title by prescription or adverse possession 
arises as against themselves; that they are net affected 
by evidence of prescription against third parties; thateven a 
several fishery, duly created in the main. stream by the 
Government of India in right of the Crown, would not extend 
to this new branch, still less would rights acquired in the 
main stream by prescription against other riparian proprietors 
be exercisable in it; that the evidence neither establishes such 
bounds for the alleged exclusive fishery ypstream and down 
stream as would bring this branch between them, nor shows 
that in fact any julkar right was ever created by Government 
at all. In substance the Trial Judge found for an actual 
Government creation of the plaintiffs’ right, as well as for the 
poundaries claimed by them. The High Court concluded 
against the plaintiffs on the question of the extent of their 
juikar rights without determining their origin. 

The evidence of the origin of the plaintiffs’ rights is docu: 
mentary, and does not depend on the credibility of witnesses. 
Chur Makundia is the name of the plaintiffs’ pergunnah. 
They produced among many other documents (i) an Ekjai 
Hastbud in respect of it for the year 1790, which showed that 
it then included a Mahal julkar; (ii) a hakikat chowhaddibandi 
of the lands and jamas of that pergunnah for the year 1795, 
which showed that the name of the julkar mahal was River 
Balabanta and Bil Baor with specified boundaries, of which 
the Kole Churi of Alipur alone cansnow be traced by name, 
(iii) dow! kabuliyats of 1793-and 1799, specifying theamount 
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P, ©. of the dowl-jumma of the julkar, and (iv) an Issumnavisi 

1914  Mouzahwari of 1821 mentioning the julkar in the River 

—~  Balabanta asa mouza of pergunnah Chur Makundia. They 

Rasa putin (v) a robokari of the Court of the Collector of Faridpur 

SRINATH dated r1th J anuary 1861, by which the Government recognised 

Ten tee that this julkar had been included as a mahal in the zamindari 

— pergunnah Chur Makundia (formerly Touzi No. 110 in the 

Lord Sumner Dacca Collectorate, and now No. . 4,000 in that of Faridpur ), 

since before the decennial settlement.: It named the upstream 

and downstream limits, and stated that the Balabanta river, 

in which it was enjoyed, was the same as that known in 1861 

as the Padma, that is the larger and more northerly of the 

two branches of the- Ganges above described. The more 

southerly has been known for some fifty years as the 
Bhubaneswar, 

Some evidence, not very distinct, was given at the trial 
apparently for the purpose of showing that. no grant from the 
Government was any longer to be found among the papers 
belonging to the plaintiffs’ zamindari, but no point seems to 
have been made then or since that the proper searches had 
not been made. Although, on the other hand, when Govern. : 
ment has created a separate estate of julkar at the period in 
question, it is usual to find some ‘entry of it in the decennial 
settlement papers, no evidence was forthcoming to show that 
julkar grants made prior to the decennial settlement or that 
settlements with zamindars made ‘at the time of it must 
necessarilly have taken the form of pottahs or some other 

. muniments which should now be in the zamindar’s possession. 
or be recorded in the Government archives still in existence. 
In practice such original grants are but rarely forthcoming 
now, and resort must be had to secondary ' evidence of 
them, or to the inference of a legal origin to be drawn from 
long user (Garth C. J. in Hori Das Mal v. Mahomed Jakid), 
The Irial Judge was satisfied that the plaintiffs had proved a 
Government grant orsettlement about the end of the eighteenth 
century. He was overruled by the High Court, not on the 
ground that no such grant was proved, but that it was not 
shown to have been a grant of a several fishery of wide extent, 
The High Court thought that in reality it was only appurte- 
nant to the plaintiffs’ actual peewee and was limited by its 
À riverine bopnds. e 





(2) (2885) I, L, R. 13 Oal. 434, 
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Their Lordships accept the rule laid down in the case of 
Hori Das Mal v. Mahomed Jakit) (following the English rule 
in Fitzwalter’s case(2)), that the evidence of a Government 
grant. of an exclusive fishery in navigable waters ought to be 
conclusive and clear, but they are of opinion that, in so far as 
such evidence can now be expected to be forthcoming as to 
particular grants more than a century old, the evidence in the- 
present case was sufficient to show that the competent autho 
tity—the Government of India in right of the Crown—did ac- 
tually grant to the plaintiffs’ predecessors-in-title, or settle 
with them so as in effect to grant, a julkar right of several fish- 
ery in certain of the waters of the portion of the Ganges sys- 
tem in question. 

` The next point is one of metes and bounds. This depended 
partly on the above-named documents, partly on the records 
of certain litigation with the neighbouring zamindars of pergun- 
nah Bikrampur and persons holding under them in 1816 and 
1843, put in as part of the history of the fishery and of.the 
claims made to it, partly. on the testimony of living patnidars, 
ijaradars, fishermen, and so on, and the local Anvestiganolls of 
an ameen deputed by order of the Court. The ameen’s reports 
and maps were accepted in both Courts, and- by. both parties 
on the present appeal. The plaintiffs’ case depended on fixing 
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by means of the above materials, supplemented by a series of 


maps from 1760 onwards, four points roughfy forming a parallel. 
ogram, within which their alleged julkar rights lay, the western 
or upstream boundary’. and. the eastern or downstream 
boundary in each case extending from points north of 
the northen or larger channel, the Padma, to points south 
of the: southern or smaller channel, the Bhubaneshwar, and 
the locus ‘in quo of the dispute falling between them. _The de- 
fendants contended, that in so far as any certain points were 
proved at all, the materials relied upon only showed that the 
fishery ‘did not extend into any part of the Padma, hut was 
limited by the right or southern bank of the main stream and 
thus excluded it. They pointed out that the Faridpur Collect 
orate was bounded by the right bank of the Padma, the whole 
breadth of the main stream being in the Collectorate of Dacca, 
‘and they argued that the robokari of 1861, which was the 
strength of the plaintiffs’ case, proved at most a recognition of 
a fishery right, which stopped short of those waters in which it 


` (1) (1885) I; L, R- 11 Cal. 434. (2) 8-Keble 242. so 
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P, ©. was now essential to the plaintiffs to make good their claim. d 

1914 A sufficient answer is made by the plaintiffs. They obtain 

—~ * early evidence of the actual position of the points forming their 
Rasa boundaries. north of the main stream from proceedings in suits 

Srnava decided in their favour between themselves or their prede- 
Sie cessors in title and the owners of. the Bikrampur zamindari, 

‘_. who claimed some julkar rights in the main Padma also, and 
_ Lord Sumner by means of such proceedings in 1797, 1816, and 1843, 
= by means of other similar proceedings in litigation with 
some of the present defendants in 1894, 1896, and 1897, 
and also by a long succession of ijara kabuliyats and pottahs, 
which they putin evidence, they prove de facto possession, 
as under their julkar rights, of the whole fishery in both 
streams between their upper and their lower limits. It is 
anintricate task to trace the various spots mentioned from 
map to map, because of the periodic diluviation of trees and 
houses, though these are the least transient of the landmarks 
available. Matters are also complicated by variations inthe , 
names of the rivers, Bhubaneshwar, Krishnapur, Narina, 
Padma, and Balabanta or Balbanta. The result, .however, 
is sufficiently clear. Further, the decision recorded inthe — 
Robokari of 1861 was appealed to the Commisssioner of the 
division at Dacca, who at that date exercised appellate 
jurisdiction in such matters over the Collectorate of Faridpur, 
and he affirmed the decision below. As this decision pro- 
ceeded on the footing that the julkar claimed extended over 
the waters of the Padma, and was a valid julkar included 

° in the permanent settlement, it may reasonably be inferred 
that the Commissioner of Dacca took note that the parties 
entitled to the julkar, claimed rights within his Collectorate, 
and finding nothing in the Dacca records to the contrary, 
affirmed the decision below for Dacca as well as for 
Faridpur. 

The Trial Judge, following a long and considerable body 
of decisions in Bengal, held that, if the plaintiffs’ rights 
in this stream or streams out of which the new branch 
opened were once established, they would extend to the 
waters of the new branch as soon as it was formed, a 
principle which is conveniently called ‘the right to follow 
the river.” It does not appear that this current of autho- 
` rity was ehallenged or doubted either before the “Trial 
Judge or the High Court; certainly, its authority was - 
binding upon both. The defendants’ case simply was that 
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in facte neither -the plaintiffs nor their predecessors-in-title P. 0. 
could be shown; ever to have enjoyed or to have been 1914 
entitled to any julkar right except that lying within the =~ 
boundaries of their zamindari and appertaining thereto. The RAJA 
High Court appears to have arrived at a conclusion in favour Srat 
of the defendants’ argument mainly in consequence of the DINABANDHU 
view taken of the true meaning of the judgment of 1816, —— 
and of the significance of the Thakbast map of 1862, anda acid 
marginal note upon it. Itis not necessary to examine the 
language of the judgment of 1816 in detail, but their Lord- 
ships are unable to hold that it excluded the main or north. 
ern stream from the plaintiffs’ fishery, either expressly or 
by implication. The language is obscure, but, as their 
Lordships read it, the plaintiffs’ construction of it was right. 
The Thak map was pressed beyond its legitimate effect. 
It was concerned only with that portion of the fishery 
which fell within pergunnah Bikrampur and was inconclusive. 
The question of the effect of deltaic changes in a river’s 
course upon the exclusive right of fishing in it appears in 
the Indian decisions as long ago as the beginning of the 
’-st century. It was laid down in 1807 that if a river 
anges its bed the owner of julkar rights in the old channel 
continues to,enjoy them in the new one: Lshurchund Rai 
“y. Ramchund Mokhurja (). The converse case occurred in 
the following.year. A landowner sued the owner of julkar 
righgs ina tidal river for taking possession of a jheel formed 
on his land by the overflow of the river. The channel of 
the river had not altered, the jheel formed no part of ° 
it, and was only connected with it at the river’s highest stage. 
Accordingly, it was held that the owner of the fishery, having 
no right over the plaintiffs’ land, had no right to the fishery 
in waters thus formed upon his lands ( Gopeenath Ray v. 
Ramehunder Turklunkar (2)). This assumed some right of 
following the river and placed a particular limit upon it. It 
will be observed so far that whatever may have been the 
basis for the right of julkar in the river, the right of fishing in 
the jheels was treated as belonging to the owner of the 
subjacent soil, a right which was shortly after, in 1813, held 
‘to be severable from the ownership of the soil, so that the 
. bare grant by the landowner of the right of fishing in the 
OSS oo 


se i to a 





(1) (1807) 15. D. A. Rep. (2) (1808) 1 Mac. Sel. Rep. 228 ; 
221; 1 Mor, Dig. 562. 2 Sevest. 467 note. 
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jheel did not in itself convey any property in the soil (Lukhee 
Dasee v. Khatima Beebee)), Why the owner of julkar - 
right in the river has or may have an enjoyment of that right 
co-extensive with the waters of the river which permanently 
form part of it, though they have changed their course, is not 
stated. Not improbably it rested on local custom, for. the 
Bengal Alluyion and “Diluvion Regulation (No. XI. of 1825) 
is careful in a cognate matter to keep local custom alive, At 
ny rate the principle was well established as early as 1808 


that a right of fishery follows the river whatever course it may 
take, for the ground on which in Gopeenath’s case the High 
Court allowed the appeal from the Court below, which had 
acted on.this principle, is simply that in point of fact the jheel 
in question, though formed by the river’s overflow, was no 
longer sọ connected with it as to form part of the river, This 
was long considered to have been the effect of these decisions. 
Mr. Sevester’s note upon them in Vol. 2, P: 467, of his 
Reports is, “the general tight of fishery in a river ( when not 
otherwise defined ) is restricted to the channel of the river, 
and water considered to form part of it; not extending ' 

adjacent lakes or other pieces of water occasionally supplie 

by overflowings of the river, but not actually connected with 
the channel of it.” The rule was so applied in 1856 (Wubki-- 
shen Roy. v. Uchchootanund(2), and in 186 3 in Ramanath 
Thakoor. v.,Eshanchunder Bonnerjee (Sj). In the former 
it was held that the right of julkar_ in the river was confined 


to the river and streams flowing into or from it, exclusive 


of jheels not connected with the channel’ but extending’ to 
watercourses which though (not immediately within the 
great channel of the river adjoin or flow into it or are 
supplied therefrom; “ their right consists of the flowing 
stream „and the adjuncts flowing from or into it. ” In 
the latter the limitation of ‘the river's adjuncts flow- 
ing from or into it was held not to extend to adjacent sheets 
of water with which the river communicates only when in 
flood. “ We think, ” says the Court, “ the grant of julkar must 
be construed as prima facie confined to the rivers and sheets 
of water communicating therewith to which the plaintiff might 
get access without trespassing on the land.” ` Itis true that 
these two decisions do not specifically deal with the case of 
the changed channel of a deltaic stream, but they do clearly 


(1) (1813) 28. D. A. Rep. 51, (3) (1863) 2 Sevestre 463. 
(2) (1858) 2 Sevestre 465 note. 
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lay down rules..for defining -the-area of the waters in which 
the julkar right is to be enjoyed, which carry it béyond the 
limits‘ of actual ‘navigability though confining it to waters 
which are adjuncts of the navigable stream, They make the 
right depend on the identity of the river in which it is enjoyed 
and do not confine it to such waters of that river as are super- 
imposed on the very land once owned by the grantor of the right! 
The current of decision was not unruffled by doubts. The Court 
observes in 1859 in Gureeb Hossein Chodhree v. G. Lamb (1), 
“the part of the country through which the Megna flows 
is intersected with innumerable creeks into’ which the tide 
from.the main river:flows, The right of fishing in these tidal 
creeks belongs of right to the owner of the property into which 
they flow,,” but this case is explained by the fact that the 
part! of the river in question was almost if-not quite an arm o 
the dea. An opinion was indicated in 1864, though not abso 
lutely necessary to.the decision, in Moharanee Sibessury-Dabee 
v. Lukhy Dabee (2), that the extension of rights of fishery, ‘in 
consequence “of an‘expansion of the river in which they were 
enjoyed, ought+to depend, ‘as questions of alluvion would, 
“pon. the rapidity of the expansion. If sudden, it would work 

o change in the ownership of the submerged soil, and so 
cause no extension of the julkar right ; it would do both if it 
took place; by gradual and imperceptible advances. The 
Court'here-inclined to connect the right of fishing indissolubly 
with the right to the soil subjacent to the waters in which 
the fishery right was enjoyed. ‘In 1866 came ‘two’somewhat 
contradictory ‘decisions. The Court in Mobin Chunder Roy 
-Chowdry ,v. Radha Pearee Debia (3) scouted as “ prepo- 
sterous:” a claim-to follow the diverted waters in which the 
plaintiff had, the fishery, but this was without discussion of 
the authorities, and the claim was alleged not against the 
‘owner of the soil over which the diverted waters flowed but 
against the owner of the fishery in the waters of anothér river 
Gnto which the’ plaintiffs river had burst and discharged itself. 
‘In the second case, Gobind Chunder Shaka v. Khaja Abdool 
Gunnie (4), thé plaintiff and defendant, joint owners of land 
and.of a fishery; had made a partition of the land but not of 
the fishery, and the plaintiff sought to oust the defendant from 
fishig over the land, which now-belonged exclusively to him 

\ 20°, DA. Rep. 1357-1861. (8) (1866)'6 W. F217. ~ 
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P. ©. but had been overflowed by a. change in the course of the 
1914 Waters. Sir Barnes Peacock in dismissing the suit observes : ' 
-~ “Still, the fishery existed in that part of the river out of which 
Rasa. the fish was taken, although by a change in the course of the 

Srimara Tiverit ran over that portion of theland which was allotted to the 

v. plaintiff under the butwara partition.” Again in Krishnendro 
DINABANDHU Roy Chowdhry.v. MaharaneeiSurno Moyee, (1) the Court;e-me-. 
Lord Sumner whatireluctantly followed thejrule,;which it?deemed to ped 

~~ æd, that the owner of the fisheryZwhere the river’s chann 
changed has; “a right’ to follow the current,” that he “ 
not only follow the river to any®channel which it may fr 
time to time.cut for itself, but may continue-to enjoy, toget 
with the open channel, and closing or-{closed channels aba - 
doned by the river . . . right up to the time when the chann | 
became finally closed at both ends.” Upon the facts of th t 
case itis.the latter,part of this proposition that is directiy 
involved in the decision.[The whole question was learnedly 
reviewed by:Mr. Lal Mohun Dossin‘1891-in his Tagore Lectures 
on the Law of .Riparian Rights, who.:( pages 372, et seg. ) 
while admitting a settled} current of authority in India to th 
contrary, urges the-very arguments and conclusions of th 
- now respondents and relies,on the same authorities. Never- 
theless, after this discussion.had brought the question -again 
before the Courtsand the profession, the High Court in a 
critical decision affirmed the long-standing rule. This was in 
1890 in the case of Zarini-Churn Sinha v. Watson & Co. (2 iF 
è The questions- were directly raised: « Whether a right 
of julkar in a: public navigable river can exist apart 
from the right to the bed of the river, or must it . 
necessarily ;follow that right?’ Do the defendants lose — 
their vested right by a change in the river’s course, though 
the river still is navigable and subject to public right ?” 
This case raised the very question which has been in debate 
before their Lordships, for the change in the river’s course 
was a sudden one taking place in the course of a single 
year and not by imperceptible or slow encroachment. The 
answer given by the Court was in favour of the owner of the 
right of fishing in the river, It purported3to follow a converse 
decision in James Gray v. Anund Mohun Moitter (8) 
and decid¢d that “so long as the river retains its navigable 


l 









(1) (1873) a1-W. R., 27, (3) (1866) 6 W. R. 108, 
(2) (2.890) I. L, R. 17 Cal, 963, 
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fishery! remain’ in: the person who was. grantee from: ithe 
Government:.””..In Gray’s case a change of channel had left 
an''old: bed: éither‘dry or containing only pools disconnected 
with: the: river, and it’ was held ‘that what -the river. had 


913. 
character: it:i8 ‘subject to the rights of.'the- public, and, itħe: Pr ©: 


1914. ` 
wy 
Rasa: 

SRINATH 


abandoned; albeit part. dry land: and: part jheels,..becdme Hand 


private’property.’:.Thenceforth: it belonged .to. the riparian 
owners {who covld claim settlement of it. from Government, 
andthe. reason: given is that.‘ the right of the defendant ” 
(the owner of the fishery), “being granted out. of and part 
of, the,Government’s, ‘right to’ the river, no longer. exists 
when the,Government’s right.is itself gone.” . Thus it wilh 
be observed;that in Zarini’s case the Court conceived itself 
to‘be,reducing, the,subject to symmetry by- deciding that 
while on the,,one hand .the owner’ of the fishery rights in 
the river „lost them. where there was permanent recession, of 


eee’ 


ment itself; 7 „Both .these.cases purport to follow. Tarinis, 
case; owhich was,a,case, of an. advange of the, river. into ,a 
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P. O. newly formed channel, and the rest of a long line of settled 
1914 authorities. It must now be taken as decided in Bengal 
-~ that the Government’s grantee can follow the shifting river 
Raza for the enjoyment ofhis exclusive fishery`so long as the 
SRINATH waters form part of the river system within the upstream 
Dixanexpay 24 downstream limits of his grant, whether the Govern- 
NABANDHU f P ; 
— ment owns the soil subjacent to such waters as being the 
Lord Sumner long-established bed, or whether the soil is still in a 
riparian proprietor as being the site of the rivers recent 
encroachment. 

Their Lordships were strongly and ably pressed to disregard, 
or at least to qualify, these decisions. The points made were 
(a) that in principle the right to grant a several fishery in 
tidal navigable waters is so essentially connected with the 
right to the soil and the bed of the channel, that no fishery 
right can exist where the grantor of the several fishery never 
has owned the subjacent soil; (4) that in any case the 
acquisition of fresh waters can go no further and can proceed 
no otherwise than the acquisition of fresh soil by alluvion, 
and therefore that an expansion of waters within which julkar’ 
right existscan only carry with it an extension of the julkar 
right if it has taken place by imperceptible encroachments 
upon the land, and not by sudden irruption; and (c) that it 
would be grossly unjust to hold that the natural misfortune 
which swamps a landowner’s soil by a river’s encroachment 
should be accompanied by a legal ouster from such enjoyment 
as the natural disaster has left him; In extension of the last . 
point it was argued that the disputed site in fact covered the 
sites ‘of former enclosed jheels which belonged-to and had 
been enjoyed by the defendants, and that no trespass could be 
committed as against the plaintiffs in any view by fishin Í 
where the defendants had formerly been accustomed ` v. 
entitled to fish in waters overlying their own land. T 
question of fact, which seems not to have been passed upon 
by the Courts below, was not sufficiently made out, but even 
if it were, it appears to be covered by the general argument. 

- For these contentions reliance was placed on the Mayor, Fe 
of Carlisle v, Graham G) where Kelly, C. B., says: “We are 
called upon to decide the question which now arises for the 
first time,—Is the several fishery of a subject in a tidal river, 

© the waters of which permanently recede from a portion of its 
course and flow into and through another course, where the 
. (3) (1869) L. R, 4 Exeh, 361, 367-368, 
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soil and the land on both sides of the new channel thus forat- 
‘ed belong to another subject transferred from the old to the 
new channel, and so a several fishery created in and througb< 
out such new channel, or in some, and ifin any, in what 
part of it?...In the case of Murphy v. Ryan O), O'Hagan, 
- J., in delivering the judgment of the Court, says, ‘But whilst 
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the right of fishing in fresh water rivers in which the soil be- Lord Sumner 


longs to the riparian owners is thus exclusive, the right of 
fishing in the sea, its arms and estuaries, and in its tidal waters» 
wherever it ebbs and flows, is held by the common law to 
publici juris and so to pelong to all the subjects of the Crown, 
the soil of the sea, and its arms and estuaries and tidal waters 
being vested in the Sovereign as a trustee for the public. The 
exclusive right of fishing in the one case, and the public right 
of fishing in the other, depend upon the existence of a proprie- 
torship in the soil of the private river by the private owner, 
and by the Sovereign in a public river respectively.’ And this 
is the true principle of the law touching a several fishery in a 
tidal river. If, therefore, the right of the Crown to grant a 
several fishery in a tidal river to a subject is derived from the 
ship of the soil, which is in the Crown by the common 
veral fishery cannot be acquired even in a tidal river 
ot, sul belong not to the Crown but to a subject. “And all 
the authorities, ancient and modern, are uniform to the effect 
that if, by the irruption of the waters of a tidal river, a new 
channel is formed in the land of a sttbject, although the 
rights of the Crown and of the public may come into existence 
and be exercised in what has thus becom3 a portion, of a 
tidal river or of an arm of the}’sea, ‘the right- tothe soil 
remains in the owner, so that ifat any time thereafter the 
waters shall recede and the river again change its course, 
leaving the new channel dry, the soil becomes again the 
exclusive property of the owner, free from all rights whatso- 
ever in the Crown or in the public.” 








With this case has to be considered also` Foster v. Wright). 
There the proprietor of a right of fishing in the Lune, 
at that part neither tidal nor navigable, was held} entitled to 
‘follow his river” when the river had so far {shifte} its 
course as to flow over another’s:land, and the person, to whom 
the land which: came to--form] its -new bed; had: previously 
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bélonged,' was held to-be:a'trespasser,‘wheny he -fished),in its: 
new channels: The change’.of;bedchad beem gradual; pero 
captible'and:measurablec over'etdnsiderable:.periods x of Limen 
bit from ‘week tó Wwéek-imperceptible. „Et-:was -held that thao 
iniperceptible'ichanges.-had'‘had’ the effect. ;of producing-an 


uaaa a tee o OC pe i 

Dav adctétion. tothe land” of the’! owner ofo thesfisherypvand thaty 
aginst LaF ley r> (Rady < di ja SY „y: E ag s PEE SE I t a 7 J 

Lord Suraner e AEE fever lost‘itsy identity; rnor itsi! bede itsdegals 


_— 


ownlét" (pirex kehas day-by-dayandoweek sby:; week! 
pacsi the’ owrldr' of -thatiwhidh ehas gradually s and imperi 
ceptibly!bécome'its présent bed,’ and: ‘thei title (so gradually, 
anditiiperceptibly aciiired cainot-beldefedted bysproof that. ay 
portioiy of the'ved now'capablé oflidentificatiom wasiformerly:s 
taid belonging to thé defetidant* omhis prédecessorsin-titletd 
TH ear cl of Carlisle o GrahamGci wa sidistinguisheds 
oi the ground ‘that Sivthat-casaitheativeér bediwas an newirbédio 
noPformed by the gradiial shifting ofthe Oldo óne: <bittntetally 
new! tie‘old bed remaining recognisable: inits:olds site ibuts 
dêsgited t The Eden ‘became’ aitiver lwithistwoy beds tothe; 
Lind Sas “at ‘all “times ariver: «withonky:lonel though aw; 
afibulatory one o As doulsel in-Foster wh Wright 2)-2 boldlpe 
afguga'for the Fight to!“followeth@riverMinsits Indians, 
saying (page 440) evei a suddéns and? vidlent::eh 
itscourse would ‘tot Have! ‘tékentaway "6. the: plaintiffen, “se, 
ands thé adoption Of'that á fortiori views moulds ihavens:% 
ali considération of 'gradtal accretion immaterial, the degision 
mast! be tégardedAs One" which’ tiegatives theacontention:ofis 
the vespondents in’ {he présent cases) JAsiwithvthed rivet oLune;: 
so thie part of the rivér Edenwhich! was vimsiquestionz:inscthes 
Major tof Carlisle vo Grahain V) isoneswhich doess not Apri 
pear tobe subject“ frequent change! Howithe-/lawimight:bedé: 
condition’ similart6 those ofBéngalicoald; odcuminifcEnglandy 
is-another:matter.:2 Theabove casés wouldihave sbeen aori 
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Sévern'atlaiicient- several fishery, enjoyed by the ‘Lordsio& P>? i- 
Berkeley under charters of Heary Ly Richard Is, and- Johny? ya 
whibh:must’Be' muche morë, analogous- to ‘the julkar inthe’ Gs 
piesenticasé thah cases"in‘ the rivers Eden ‘or Lune. :’A: BAJA 
sotibwhat” similar instance in «Scotland “is mentioned by’ Skirt” 
Lota! Abingee’ in! Zm rë Hull and Selby Ritinay O) tut i. 2s 4 
tha" question "ot" thé- right to follow the river doug EUD 
nöt'appear to have afisén for decision in these cases. © : » 27% Sitmner" 
“it way ddinitted ‘that ihe common law ‘of England as-such, a= 
ages nétabply” th the'mofassil of Bengal, but the argument, 
was that priticiples established: ander‘and for English-condi;. 
tigas äffórd a sound ‘guide ‘to ‘the ‘rules which should:be, 
enfereéd in’ India. “Their ` ‘Lordships’ shave given these ; 
arguments careful consideration, though they would in any.. 
cast! be slow to disturb decisions: by: which, rules -have been ` 
estabiished -for Bèngál ‘governing’ extensive- and important. 
rights" such ° ag'Hights'“of: julkary’ and unless they could be, 
show! to be ‘nanifestly unjust -or flagrantly. inexpedient,, their, ; 
Lordships ‘would‘“hot- stpersede- them.’ “The. Indian, Courts, 
_ hAve if iiny ‘respects’ followed the English. law. of. waters-, 
Sometimes” their‘tules‘aré'the'samé „sometimes only. similar, 
Julkar ‘may exist'nót oily asta right „attaching , to riparian, 
ownership but’ algo’ as'an'inċorporeal hereditament,., a right, 
to bé exercised in’ the tènement- of another.” (Forbes .v. Meer. 
Mähomed Hossein t 2), ada profit a prendre, in. alieno : solo, 
(Liihhee'' Dassee ` vé ‘hatima - Beebee. (33). ; In- navigable,, 
waters stich rights ate granted’*by ‘the: Government of India, , 
ori What ‘is’ equivalent to’ a i grant, settled with the grantee, , 
under tie Revente Séttlement py: the’ Government, and are. 
thiis dévived'frotii'tlie‘Crowh + Prosunno: Coomar Sircar v. Ram, 
Cabildr Parooe} (4)'!-Phefreehold: of. the. bed of, navigable; 


waters Was" deemed vibiibėrnin,thħe East India, Company, as . : 


represénting tha ‘Crown and now. is-vested’ in the Government - 
of ‘Intdid in tight’'6of inthe {Crown-(Doe.- idem., Seebkristo v 
The Base Tadia Company’); Nogender,Chunder , Ghose. N., i 
Mahotei: Ésof. 6) Where thè-bedi- thus. forms part, of the... 
públic domain the ‘public'‘at‘largeis: prima., facie entitled to, . 
fish.’ Thus ‘thë ‘Ehglish’analogy- has been’ closely. followed., 
Again the’ ‘suddét'invasion ofta':private. owner’s land-by the... 
he a SUT IES ENT aeaa N Te aragi , 
CHE ie maraani eee cia ok A 
(a) (1813) 28. D. A, Rep. She (6) (3872) 10 Ben, L. B.%406; 3 $ 
(4) 0878) I, L, R. g Calegas CO y 18 W.R.118, o 
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nue ofall unsettled and unappropriated lands, and Ican P. C. 
see no good reason why they should not have the same 1914 
power of making settlements of julkar rights and oflands =~ 
covered by water as of land not covered by water, In either Rasa 
case the settlement is made for the purpose of revenue and are 
for the benefit of the public.” Again, the rights of the pressaynnu 
Crown are thus stated in The Collector of Maldah v. 
Syud Sudurooddeen ():—'tThe claim to resume lands is one 
based on thé right of the Government to a portion of the 
produce of every beegah of the soil as revenue, whereas the - 
claim to possession of the julkars of rivers not forming - 
portions of settled estates is founded upon a supposed right 
in Government as trustee of the waterways of the country, 
to possess and to assign the exclusive possession of them 
to any individual it chooses onthe payment of revenue for 
them in the shape of a fishery rent.” (Hurreehur Mookerjea 
v. Chundeechurn Dutt (2); Collector of Rungpore v. Ramjadub 
Sein (8); see, too, Radha Mohun Mundul v. Neel Madhub 
Mundul (4) and Satcowri Ghosh Mondal v. Secretary of 

_ State for India (5), where the cases are collected and 
discussed. ) 

In truth the rule which in the United Kingdom thus 
connects the subject’s right to an exclusive fishery in tidal 
navigable waters with the limits of the Crown’s ownership 
of the subjacent soil is itself the result of econditions partly 

- historical and partly geographical which have no counterpart 
in Lower Bengal. In Bracton’s time this rule would seem 
to have been unknown ; at any rate he ignores it, and treats 
the right of fishing in rivers, as did the Roman law, as a 
tight publici juris. Whether in his time this was at common 
law orthodox or heterodox, or whether he supplemented the 

»defects of our insular system by a reversion to that 
of Rome, need not now be considered. What is clear 
is that during the many years between his time and 
Hale’s the generality of the right of river fishing, if it ever had 
-been the doctrine of the common law, was such no longer. Ac- 
cording to Hale (De Jure Maris, page 1, chap. IV; Hargrave’s 
Law Tracts, page 11), “The right of fishing in this sea and 
the creeks and arms thereof is originally lodged in the Crown, 

‘as the right of depasturing is originally lodged in the owner ‘ 
Ta) (1864)1 W. R.116, (4) (1875) 24 W. R. 200. 
(2) (1838) 17 B. D, A. Rep. 641. (5) (1894) I, L, R, 22 Cal, 252, 
(3) (1863) 2 Sevester 873, . s 
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of the waft whereof ‘le’ is “lordy:or tas” the: right) dfs fishing! 
belongs tó him that is ‘the ownét of-a private «or; inland? 
river. : .:. The King is the ‘owner ‘of this'‘:great waft; 
andias a consequent of his propriety hath:the primary: right of 
fishing in the sea ‘and the creeks dnd: arms. thereof: ¥ Beit? 
observed that this doctrine may be: called essentially: insulari 
and that the proofs of it ‘which ' Hale: adduces are: purely? 
English, namely, ‘Close-Rolls, Parliament Rolls,:and. Rollsof". 
the King’s Bench ‘mainly in Plantagenet ‘times;‘and' :that’-he'! 
places on Bracton’s Roman ‘doctrine an! interpretation, -confing 
ing‘ it: to rivers which» are: dims of the:sea; whichis itself: 
dissent from that:doctrine. : The question how ifar-airule esta] 
plished in this country. can . be:’ usefully: tapplied’.ins anathen;i 
whose circumstances, historical, geographical, and social, are3 
widely different, ‘is well illustrated bythe case:of navigabilitys 
as understood in the law of the-different States.of. the, United) 
States of America, . Navigability: ‘affects, both .rights.in\ther 
waters of a river, whether’ of passing ‘ot .réepassing. or- of, ‘fishing’. 
and the rights of riparian owners, ‘whether as. entitled :to:make: 
structures on their soil which affect the river's flow,.or as.\suffer. - 
ing in respect of their soil quasi-servitudes of towing, arishoning); 
or-Janding in fayour of the common people.c'The; Counts 
of.the different States, minded: alike to follow. the common, laws 
where they could, found themselyes in,jthe..latter, part.of the: 
eighteenth and the early part of the nineteenth... centuries con's 
strained by physical and geographical; conditions, to:treat ati 
differently.. In: Massachusetts, Connecticut, New:.Hampshire,i 
and, Vermont, where the rivers approximated inisize. and types 
to, the rivers of this country, the English common law tulerwass 
followed, that tidality decided the pointiat which ithe: ownéziz 
ship of the bed and the right to fish should be public-on the! 
one, side and private on the-other. ...Other. States; though-:pasé 
sibly for other reasons since they possessed rivers_.very::differo 
eht in character from those of England, namely, : Virginia, Obio;t 
Illinois, and Indiana followed the same rulg: But in-Renfsyli 
vania, North Carolina,, Iowa. Missouri, Tiennessee,': andd 
Alabama, ‘this rule was disregarded. and the'test;ddopted: waso 
that, of navigability.in-fact, the, Couits: thus; approximatingytai, 
the, practice of. Western: Europe see Kent's: Commentariesp iil 
525)... The reasoning. has been put.pointedly; in, Pennsylvanians 
Chief Justice, Tilghman says in 1810, in Carsopviy Blazer, Gy 
“The common-law: principle concerning:tivers (viz., that rivers, 
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where the tide does not ebb and flow, belong to the owners Of 
adjoining lands on either side), “ even if extended to America, 
would not apply to such a river as the Susquehanna, which is 
a mile wide and runs several hundred miles through a rich 
country, and which is navigable and is actually navigated by 
large boats. If such a river had existed in Envland no such 
law would ever have been applied to it.” (See too, Shrunk v. 
Schuylkill Navigation Co.) ). Thirty vears later in Zimmer- 
man v. Union Canal Co.(2) President Porter observes: “ The 
rules of the common law of England in regard to the rivers and 
the rights of riparian owners do not extend to this common 
wealth, for the plain reason that rules applicable to such 
streams as they have in England above the flow of the tide, 
scarcely one of which approximate to the size of the Swatara, 
would be inapplicable to such streams as the Susquehanna, the 
Allegheny, the Monongahela,” and sundry other “ rivers of 
Damascus.” A similar deviation, equally grounded in good 
sense, from the strict pattern of the English law of waters lies 
at the bottom of the current of Indian cases previously referr- 
d to, and forms its justification. 
soposing to apply the juristic rules of a distant time or 
yo the conditions of a particular place at the present 
Hard must be had to the physical, social, and historical 
conditions to which that rule is to be adapted. In England 
the rights of the Crown and other rights derived from 
them have long been established by authority, even though 
their historical origin is imperfectly known or conjectural. 
The result may be that the law is quite certain and yet is based 
on considerations of history and precedent which are quite the 
reverse. In Bengal a special history, and a special theory of 
rights, tenures and obligations condition the rules applicable 
to such an incorporeal hereditament as that now in question, 
In England we go back before Magna Charta for the commence- 
ment of several fisheries in tidal navigable waters, and know 
little of their actual origin. In Bengal it is sufficient to say 
that at the time of the decennial or the pertnanent settlement, 





gate 


P. Q 
1914 


ew 
Rata 
Sanath 


s 
DINABANDHU 


Lord Sumner 


or since, such rights, though possibly descending from remote - 


antiquity, were settled with the Government of India, whose 
special position, originating on rath August 1765 when the 
East.India Company became receiver-geper-“4 Perpetuity of 
the revenues of Bengal, Orissa, 7? ee = historically well 
known. English tenures and Benge A rights, unduly 
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assimilated at one time, have never fully corresponded to one 
another, Above all the difference, indeed the contrast, of 
physical conditions is capital. In England the bed of a stream 
is for the most part unchanging during generations, and alters, 
if it alte sat Ul, gradually and by slow processes. In the 
deltaic area of Lower Bengal change is almost normal in the 
river systems, and changes occur rarely by slow degrees, and 
often with an almost cataclysmal suddenness. If English cases 
were applied to Bengal, so that the area of enjoyment of a 
several fishery in tidal navigable waters should be limited to 
the area within which the Crown, the assumed grantor of the 
fishery, had owned the subjacent soil at the time of its grant : 
who could say from time to time what the bounds of that en- 
joyment are, and where the ownership of the soil is to be 
delimited? The course of the waters has been in flux for ages ; 
at what date is this ownership to be taken? As Lord Abinger 
says of the rule of gradual accretion of soil in In re Hull and 
Selby Railway (1) the theoretic basis of which has been 


. variously stated from the time of Blackstone to the ‘presen 


day (see the different theories collected by Farwell, L.J., i 
Mercer v. Denne(2)). “ The principle is founded on t 
sity which exists for some such rule of law for the pe 
protection and adjustment of property.” Take which 

you will, the ever-shifting river does not run now where it 
ran then, and if the ownership of the soil remains as it was, 
itis sheer guesswork to say in which part of the present 
waters the grantee of julkar rights shall enjoy his several 
fishery under his grantor’s title, and in which parts he must 
abstain, since the waters flow over the soil of private owners 4 
Any given section of the river system is in all probability a 
shifting and irregular patch-work of water flowing over soil 
which belonged to the Sovereign at the selected date and of 
water flowing over soil then belonging to other owners and 
since encroached upon, with the back ground ofa probability 
that beforé the date in question, and yet within historic times 
no water may have run there at all. By what analogy an 


- xules applicable to the Eden and the Lune be profitably ap- 


lied to such physical conditions ? 
It was trged.that the established rule with regard to allu- 


vion should be @Ppt—+o rights of julkar; that since*the ` 
right to acogetions and the “ability to derelictions of soil 


raduat a : 
e = “bons or to erosions taking 
; Q) (1839) 5 M, & W. 827. 
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place by imperceptible degrees, so too the right of the owner P. OC, 
of the fishery to “ follow the river” ought to be limited to 1914 
cases where the river’s encroachments were gradual, and _~ 
ought not to be extended to an irruption as sudden, andac- Rasa 
complished as rapidly as was the formation of the channel in eri 
ques ion in the defendants’ lands. It is to be observed that Diki BARDEN: 
here too Indian law, doubtless guided by local physical  -— 
conditions, has adopted a rule varying somewhat from the Lord Sumner 
rule established in this country. Where under English l 
conditions the rule applies to “imperceptible” alterations; 
Regulation XI of 1825, Articles 1 and 4, speak of “ gradual 
accession.” The analogy of the English rule can hardly be 
prayed in aid when Indian legislation has thus an established 
and different rule on the same subject. Further, as the 
Indian rule is established now beyond question, it may 
perhaps be said without offence of the Indian as of the 
English rule, that it represents rather a compromise of 
convenience than an ideal of justice, for that which is a man’s 
own does not become another’s any more agreeably to ideal 
Baabice by being filched from him gradually instead of being 
whole. In any case the analogy is not in pari mate- 
in the soil is one thing ; enjoyment of a profit a 
ing water may in some respects be another.True, 
endre is to be enjoyed in alieno solo; such is its 
nature. True too that at the time of the grant, the grantor 
has no power to create this incorporeal hereditament where 
hisownership of the soil does not extend; but when the 
power to grant arises from sovereignty, and has never been 
decided to be limited to the bounds of the grantor’s pro- 
prietorship as it may continue to exist from time to time, the 
mere fact that the julkar right is classified in the language of 
the English law of real property as a profit a prendre in alieno 
solo does not prévent its proprietor from being entitled to 
follow the river in its natural change. The fish follow the 
river and the fisherman follows the fish; this may be right or 
wrong, but the question is not settled by. asking under 
what circumstances of natural physical change the 
proprietor of an acre of dry land, which has vanished from 
sight, can claim to have still vested in him an equal area of 
river ‘bed on the same site, or another acre of dry land 
transferred by the river and attached by accretions to another 
proprietor’s land. E 

Lastly, it is said to be unjust that a land-owner should not 
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P. ©. only lose the use of his land when the river overflows it, but | 
1914 also the right to fish over his own acres and in his own waters, 
=~ inorder that another may unmeritoriously fish in his place. 
Rasa There is some begging of the question here; the waters 

SRINATH are not his waters, nor is the change confined to the 

Oden ion g flooding of his fields. It is the river that has made his 
— land its own; the waters are the tidal navigable waters 
Dord Sumner-of the great stream. In physical fact the landowner 
= enjoys his land by the precarious grace of the river, 
whose identity is so persistent, and whose Character is so 
predominating, as almost to amount.to personality; and is it 
fundamentally unjust that in law too he should lose what he 
has lost in fact, and be precluded from taking in substitution 
for his lost land an incorporeal right which has been granted 
not to him but to another? The sovereign power lawfully 
invests its grantee with julkar rights in part of the river; is it 
unjust that when that river shifts its course, -changing in 
locality but not in function, the owner of those rights should 
still enjoy them in that self-same river, instead of being 
despoiled of them by the course of nature, which heg 
neither foresee nor control? There must be som 
there must be some hardship. To say the leas 
such proof that one rule is better than the oth- 
even approach the conclusion that the rule estaf 
now be set aside, e f 
Their Lordships are of opinion that no reaśon sufficiently ~ 

cogent has been found to warrant them „in disregarding 

j the sėttled Indian authorities, and being further- of opinion 

that the plaintiffs established their claim at the trial, 
they will humbly advise His Majesty: that the appeal should 
be allowed with costs here and below, and that the judgment 
appealed from should be set aside and the judgment of tlie 
Trial Judge restored, ` n 
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Appeal allowed z a 
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Solicitors for the appellants: Watkins & Hunter. Y 2 "A g 
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TOn appeal from the High Court of Judicature at Fort William in Bengale 
Present: 


_Lorp DUNEDIN, LORD ATKINSON, LORD SUMNER, SIR 
Joux EDGE AND MR. AMEER ALI. 


MAHARAJA SURJA KANTA ACHARJYA BAHADUR 1914 


Ue è ww 


SARAT CHANDRA ROY CHOWDHURI.* July 20. 


Act XI of 1859, what is sold at a sale under—Purchaser—A dverse possession—= 
Limitation—Proceedings under Reg. Il of 1819, value of decision in— 
Thakbast procecdings, value of decisions in transactions based on deier- 
minations in such proceedings —Estor pel—Acquiescence— Conduct of 
parties—Practice—Concurrent findings of fact. 


Under a sale held under Act XI of 1859 what is sold is not the inter est 
of the defaulting owner which is determined on his failure to pay the 
Government assessment, but the interest of the Crown, subject to the 
payment of the Government assessment, and therefore the pericd of 
limitation for adverse possession’ against the purchaser at such a sale 
only commences to run from the date of the sale, 
ties to proceedings under Reg. II of 1819 ard also to those 
in the Court of the Thakbast Deputy Collector, are, no 
estopped by the decisions arrived at therein, as they would 
proceedings in Courts of law, but those determinations 
£ high authority and when acquiescea in by all the 
we LSet ed for a length of time, and made the basis of 
-—— important transactions, should not be disturbed unless upon the 
clearest proof that they are erroneous, 

Where there have been concurrent findings of fact by the Courts 
below the question in appeal is not what conclusions their Lordships 
would have arrived at if the matter had for the firat time come before 
them, but whether it has been established that the judgments of the 
Courts below were clearly wrong. 

Allen v, Quebec Warehouse Company (1) followed. 


THE questions for determination in the appeal were (1) 
whether 2,720 bighas of land claimed in the suit formed a 
portion of Mouzah Shyampur Paharpur, within Mahal No. 

218, the Zamindati cf the respondent, and (2) whether his 
suit was barred by limitation. 

The said Mahal, No. 218, Taraf Shyampur Paharput was 
jn existence from before the decennial settlement. It was 
not then incliided in the settlement of Pergunnah, Shersahabad ° 





aBy J. M. Parikh, Barrister-ai-Law, London, (1) (1886) 12 App. Cas, 101. , 
f i f ; 
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within which it was situated it having been claimed to be 
debottar property, 

In 1824 the lands of this Taraf, consisting of eight Mouzahs, 
were resumed by the Government in a proceeding under Reg. 
lLof 1819. Of the said Mouzahs, Nij Shyampur Paharpur, the 
Subject-matter of the present suit, was one. Upon its resump- 
tion the said Mahal was measured under the orders of 
Government and assessed with revenue, It was then offered 


` In settiement to the then Zimindar of Shersahabad, who 


declined it. It was, thereupon, settled in Ijara for a term of 
twenty years from the rst May, 1838. 

The permanent settlement of the said Mahal from the rst 
May, 185 9, was made with the Zamindar of Pergunnah Shersa- 
habad Jozendra N arayan Roy, 

On the r4th January, 1891, the said Mahal was put up for 
sale under Act II of 1859 for arrears of Government revenue, 
and was purchased by the Tespondent, who having obtained 
the usual share certificate, was placed in Possession thereof 
by the Collector in April, 1891." 

The respondent brought the Present suit against 
appellant on the 23rd December 1902. He set 
as above shown and claimed that he was enti 
said Zamindari, free from all encumbrances, 
State asit was in at the time of i w O 
He alleged that subsgquent to his purchase hez @ ae 5: 
that after the said Permanent settlement of the Ye Zo ° 2 f 
appellant had wrongfully and without any right or titie 2o | 2 
Possession of 2,720 bighas of the lands of Mouzah X 









mesne profits and costs, ; 

The appellant in defence alleged that the lands in dispute 
did not appertain to the said Mahal Shyampur Paharpur 
No. 218 before the said permanent settlement, and that per- 
manent settlement of them as No. 218 was not made, but that, 


` in fact, they appertained to and had been permanently settled: 


as Mahals Nos. 219 and 45, of which he was the proprietor, 
He pleaded that he and his Predecessor had been in Possession ` 
of the said lands {rom long before tha Said permanent settle- - 
ment of Mahal No, 218 as of tight and adversely and that the- 


said suit was barred by limitation, He denied the correctness: 


@ 
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e 
of the survey map of Mouzah Nij Shyampur Paharpur. The 
Subordinate Judge decreed the suit holding that the appellant’s 
predecessor had had no possession of the disputed lands until 
after 1859, when the said permanent settlement was made, that 
the Thak and revenue survey maps of Vouzah Nij S>vampur 
Paharpur were correct and that the nermanent settlement 
therefore took place unon the basis of the said survey maps 
and that the appellant’s possession was an encumbrance, and 
that the suit was not barred by limitation. 

On appeal to the High Court at Calcutta, the findings and 
the decree of the lower Court were affirmed. It held that the 
appellants predecessor had no possession of the lands in dispute 
until after 1859, the date of the permanent settlement, that 
the survey maps were correct and had always been acted on 
and accepted by all parties as being correct, that the perma- 
nent settlement was made on the basis of those maps, that the 
appellant’s possession being subsequent to the permanent settle- 
ment of 1859 was an encumbrance liable to be set aside under 
ate of Act XI of 1859 and that the suit was not barred by 

“0p. 
“pellants, thereupon, appealed to his Majesty in 


De Gruyther K. C. and Dube, for the appellant,—Appellant’s 
adverse possession of the land in suit is ndt an encumbrance 
within the meaning of s. 37 of Act XI of 1859, as no revenue 
was due in respect of such lands, which were not part of the 
resumed lands and could not, therefore, be subsequently 
Settled. But if it be held that such possession was 
encumbrance within the meaning of that Act then Art. 121 of 
the Indian Limitation Act, 1877, would apply, as the suit is 
to avoid an encumbrance and the period of limitation would 
begin to rur from the date of the sale. Assuming that the 
lands in suit were a portion of the resumed lands, the appellant 
had possession’ thereof all along, and his title by adverse 
possession was completed under s. 28 and Art. 144 of the 
Limitation Act, 1877, after twelve years. Asto the evidentiary 
value of Thak and survey maps reference was made to 
Maharaja Jagadindra Nath Roy Bahadoor-v. Secretary of 
State*for India in Council®), and Nobo Coomgr Dass v. 
Gobind Chunder Roy (2). 





G) (1902), R. 30 LA 445. BIBL, R, 1, (2) (1831)9 Ga œ 
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“Sir H.’ Erle Richards-K. C. and Dunne, for the 
respondent, submitted that there were concurrent findings of 
fact and there was no question of law involved in the case. 


De Gruyther K. C. replied referring to Secretary of State 
for India v. Srimati Fahamidunnissa Begum(»)and Reg. II of 
1819, S. 31. 


The judginent of their Lordships was delivered by 


" LORD ATKINSON.—This is an appeal from the judgment 
and decree, dated the 22nd May 1908, of the High Court of 
Judicature at Fort William in Bengal, affirming a judgment 
and decree of the 27th March 1905 of the Court of the Sub- 
ordinate Judge of Rajshahye. 

The action out of which the appeal arises was brought by 
the respondent as purchaser at a sale held under Act XI of 
1859 in consequence of the non-payment by the owner of the 
Government assessment of the Khas Mahal Shyampur Pahar- 
pur situate within the Pergunna Sersahabad, and No. 218 on 
the Touzi of the Maldah Collectorate, to recover possessi 
of about 2,720 bighas of the Mouzah Nij Shampur al 


was withheld by the appallant, and for damages 
profits and further relief. 
This sale was held on the 14th of January 1891 and duly 


` confirmed on the 15th of March following. 


The appellant relied upon two defences :—First, that the 
land, the possession of which was sought to be recovered, 
styled for convenience the land in dispute, did not form any 
portion of the mahal so purchased by the respondent, and, 
secondly, that even if it did, the appellant and those 
through whom he claimed had held possession of this land 
adversely to all persons having claims upon it continuously 
since, if not before, the year 1859 up to the present time, 
and that the respondent’s claim „was therefore barred by | 
the Limitation Act. In anticipation of this second defence 
the respondent, in his plaint, alleged that this adverse 
possession, even if proved, was under the provisions of Act 
XI of 1859 only an incumbrance on the mahal purchased, 


‘that on sale this latter was vested in him free from all 


incumbrancés, :including the incumbrance thus created, and . 


a ei E a 


° (1) (1889) L, R. 17 J. A, 40, 
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e 
that consequently his right to recover possession’ was not 
barred by the Limitation Act. 

It was admitted by Mr. De Gruyther, on behalf of the 
appellants, that on the failure of an owner to pay the Govern- 
ment assessment, his estate or interest in the land is forfeit- 


ed, or rather determined, and that under such a sale as. 


that which took place in this case, what was sold . was 
not the interest of the defaulting owner, but the interest 


of the Crown, subject to the payment of the Govern- Lo 


ment assessment, and that, therefore, the time limited by the 
Limitation Act only commenced to run from the date 
of the sale, in this case the 14th of January 1891. If this be 
so, then, as the action was instituted on the 23rd of December 
1902, the statutory period of twelve years had not elapsed 
before the latter date, and the claim of the respondent to 
recover was unaffected. This defence may be accordin’ ly 
put aside. There remains the part and parcel question. 

In order to appreciate the Tespective contentions of he 


_ parties lian, and the rulings of the Courts below upon this 


` 


jon o _/#ecessary to refer shortly to the history of those 
Ro & S$ which the land in dispute is alleged to have 


s their Lordships think, disputed that at the time 
of tu. decennial settlement of Bengal, one Chandra Narayan 
Roy was the zemindar of the pergunnah Sefsahabad, and that 
the ‘permanent settlement of 1793 was made ‘with him in 
respect of that pergunnah. Neither was it disputed that 
at the time of this settlement Chandra Narayan Roy 
improperly returned as debottar lands, i.¢., lands devoted 
to religious purposes, and therefore ‘unassessable to Gov- 
ernment revenue, portions of eight mouzahs or villages 
forming portion of the pergunnah Sersahabad. The Crown 
being misled by this untrue statement subsequently 
instituted proceedings under Regulation II of 1819 dealing with 


such matters, to deprive by way of resumption, Chandra 


Narayan Roy and his successor of the landso untruly described, 
The Crown represented by the Indian Government obtained 
a decree for resumption of this latter land on the 24th of 
December 1834, which was on appeal confirmed by the Special 
Commissioner on the 18th of June 1836. Possegsion of the 
misdescribed land having been thus obtained by the Govern- 
ment, they unified it and constituted it a Khas Mahal, 

The main contention of the appellant has j 
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„P? ©. Chandra Narayan Roy was the owner under the permanent 
1914 Settlement of the entire pergunnah of ‘which the land so 
~~ resumed formed part, the burden of proving that the land 
Manaraya in dispute formed portion of the. land so resumed rested 
Surya Upon the respondent, and .thatin so-far as he -failed to 
Bhi discharge that burden the lands in dispute must be taken to. 
Kawra remain and be vested in the -appellant, the successor: in-title 
CHANDRA to Chandra Narayan Roy, as his property. This contention, 
Lord Sumner though in the main, in their Lordships view, sustainable enough, 
_7~™ _is in one respect mistaken, namely this, that it was competent 
for the Crown in the.year 1859, when making the settlement 
under which the respondent in effect claims to have added to 
the resumed land, other land then belonging to it and made 
-a grant of both combined. Such difficulty as the case 
presents arises altogether from one’s inability to identify by 
metes and bounds the land actually-resumed, and it is to this 
point the appellants’ counsel have. directéd their lengthy and 
ingenious arguments. i i 
Three attempts have been made to fix the boundaries of 
this land and to definitely ascertain its position ager’ a tela 
in 1838, in 1840, and in 1848 respectively. Both t¥- Ge 
- below have found: that the last of the three, ni < 
~ made in 1848, was so successful that the accuracy, 
then arrived at was not before them successfit, J ° o™hed. i 
It is embodied in the map of the survey of the ying ey, ME, 
yampur Paharpur surveyedin April 1848, a copy of wiht, N 
` bered Map 2 was given in evidence. The conclusions of they. i 
below on this point being concurrent findings on an N uf 
fact the well established rule of this Board in such cases is, as 
“ stated by Lord Herschell. in Allen v. Quebec Warehouse Com- 
pany), Their Lordships do not consider that. the question 
they have to determine is what, conclusion they would have" 
arrived at if the matter had for the first time come before them, 
but whether it has been established that the judgments of the - 
Courts below were clearly wrong.” It is vital to the appel- $. 
lant’s case that this should be shown on his behalf, for this 
reason, that after-the decree for resumption of the misdescribed 
debottar lands had been enforced, and the ‘Government assess- - 
ment upon them fixed, Chandra Narayan Roy declined to take . 
the’ grant of them offered to him by way of settlements and 
thereupon 4 lease or Ijara settlement of them was made to one 


: (1) (1886) 12 App, Cas, 102. f ` 
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Shib Chandra Chatterji for a term of twenty years from the fst 
of May 1838. On the expiration of this term, after some delay 
a grant by way of final settlement of this Khas Mahal, was, 
pn the 27th of September 1859, made to Jogendra Narayan 
Roy, a younger son of Chandra Narayan Roy. By successive 
transfers made from time to time this Mahal ultimately became 
vested in Udoy Chanda Bothra, the defaulting owner, upon 
whose failure to pay the Government revenue, it was, as already 


mentioned, sold to the respondent on the 14th of January r, 


1891. 

Now the Subordinate Judge has found(p. 383) that the per- 
manent settlement of this Mahal (Towzi No. 218) in Septem- 
ber 1859 “ was undoubtedly made upon the Thak and Revenue 
Survey of 1847-1848.” And the High Court have found as a 
fact (p. 410), that “the settlement of 1859 was made on the 
basis of the survey map-whether that map was right or wrong, 
and whether it differed from the Tanabandi of 1840 and the 
settlement of 1838 or not. That it was wrong there is not a 
particle of evidence to show. It was always acted upon, and 
ust be taken to be, the best evidence of what was settled in 







ontended before their Lordships, as before the 
ow, that on a comparison of this survey map of 1848, 
with the proceedings in the Court of the Collector of Maldah 
on the 18th of June 1838, before Mr. Edward Latour, “in the 
matter of the settlement of Khas Mahal Taraj Shyampur Pahar- 
pur decreed under Regulation II, 1819,” and-the Rubokari dated 
the 11th March 1840 of Mr. William Bell (Deputy Collector of 
the District of Maldah (p. 274, R.) ) and with the map prepar- 
ed by him entitled Simanabundi map prepared by him, it 
would be found that the area of the land alleged to have 
been resumed according to the Revenue Survey was largely in 
excess of the 20,254 bighas which in the proceedings before 
Mr. Latour they are found to measure, that the survey was 
consequently plainly inaccurate, and the findings of both the 
Courts below as to its being unimpeachable were, therefore, 
clearly wrong. This contention is dealt with in the Courts 
pelow, and especially by the High Court in their judgment at 
pages 410 and 411. The socalled map prepared by Mr. Bell 
is in, truth no map at all. It is a picture containing lineal 
measurements, made in different directions, estimated in Rasis, 
from a peg identified as one of those placed by Mr. Latour. 
No superficial areas were measured or the contents ascertained, 
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If tha Order made by Mr. Bell on the frrth of March. 1840 
it is recited, amongst other things, that the boundaries of the 
Khas Mahal were taken by Mr. Latour by fixing pegs in certain 
places, and measuring from these pegs in certain directions, 
but that several of these pegs had been swept away, that at 
the time of Mr. Latour’s settlement the River Bhagirathi 
flowed below and to the west of a certain palm tree treated 
by Latour as a landmark for the purpose of his measurements, 
namely the Panchatara palm tree at Dhoka, that there was 
Majh Dearah to the west of this river, and to the west again 
of that Majh Dearah the River Ganges flowed, that all the 
lands of this Majh Dearah were dilaviated, that the two rivers 
became united, and the former bed of the latter river became 
Dearah. The physical features of the Khas Mahal thus 
became altogether changed. In addition, the question of this 
alleged excess in the survey was elaborately dealt with in the 
proceedings instituted in the Court of the Thakbast Deputy 
Collector of the district of Bhagalpur and Maldah in reference 
to disputes arising between the owners of the neighbouring 
Mouza of Sherpur Bhandar, and Ram Chandra Roy and othersa 
as owners of this Mouza Shyampur Paharpur toug 
boundaries between these mouzas. {n the order m 
Deputy Collector on the rrth May 1848, the p 
before Latour and Bell, respectively, are cited at length, the 
alleged excess is dealt with, and it is ordered that the 
Hadbast of the whole of this property in dispute should be 
made within the circuit of Sayampur Paharpur, that a perwana 
should be written to Syed Ata Hossein Peshkar, directing him 
to make the Hadbast thereof, and that a copy of the 
proceedings shall be forwarded to the Superintendent of 
Thakbast for final orders with respect to the excess lands 
In -pursuance of this order the case came before the 
Superintendent of Surveys for re-trial, «and by his order, dated 
the 6th of March 1849, reciting again at length the proceedings 
before Messrs. Latour and Bell, and stating the cause to which 
this excess was due, it was ordered that the appellant’s 
objections should be disallowed, and that the lands which the 
Deputy Collector considered to be excess lands should be 
held to be intrinsically the land of Shampur Paharpur 
Government Khas Mahal belonging to Chandra Chatterjiy the 
respondent én that case, and that the Thak prepared by the 
Said officer should be maintained and. confirmed. These last 








proceedings, like those preceding them, are in truth determina. 
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tions by public officials of the matters in dispute, all the:partiés 
interested. being given the opportunity of making their claims, 
raising their objections, and producing their evidence. The 
parties to them are, no doubt, not estopped by the decisions 
airived at, as they would be in regular proceedings in courts 


of law, but these determinations are obviously of high l 
authority, and when acquiesced in by all the parties interested. 


for a length of time, and made the basis of important trans- 
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«actions, should not be disturbed unless upon the.clearest proof ford Sumner 


that they are erroneous. Their Lordships have not found that 
the comparison of Bell’s map with the survey map is sufficient 
to lead them to the conclusion that the latter is, save possibly 
in one respect, erroneous, nor have they discovered anything 
in any of the poceedings subsequent to the year 1848 to lead 
them to think so. The bed of the Ganges is apparently 
included’ in the Mahal according to the survey map, but this 
does not form part of lands in dispute, and if it belonged to 
the Crown, as it is contended it did, it would be'vested in the 
purchaser by the settlement of the 27th of September 1859. 
nding of both courts that the survey formed the basis of 
tlement has not been impeached, and their Lordships, 
consideration of allthe evidence, find themselves 
o come tothe conclusion that the other concurrent 
of fact, namely, that the survey map is accurate, was 
clearly wrong, They are, tnerefore, af opinion that the 
judgment and decree appealed from should stand, and that 
this appeal should be dismissed with costs, and they will 
humbly advise His Majesty accordingly. 


Appeal dismissed. 


Solicitors for the appellant: 7. LZ. Wilson & Co, 
~~. Solicitors for the respondent: W. W. Box & Co, 
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THE BOMBAY LAW REPORTER. Í vot. xvi: 
~ CRIMINAL APPELLATE. 
Before Mr, Justice Heaton and Mr, Justice Shah. ` 


EMPEROR 





vuo > 
ISMAIL ALIBHAI. * 


Previous conviction—Relevency of enhancing punishment—Indian Penal 
Code (Act XLV of 1860), Sec. 75—Indian Evider.ce Act (I of 1872), 
Sees, 54, 165. 


The proof of a previous conviction not contemplated by s. 75 of the 
Indian Penal Code may be adduced after the accused is found guilty, 
provided the previous conviction is relevant under the Indian Evidence 
Act, : 


THE accused was charged with the offence of assault- 
ing an Abkari sepoy, punishable under s. 353 of the Indian 
Penal Code. The trying Magistrate heard the evidence 
adduced and found the accused «guilty of the offence charged. 

At this stage, the Magistrate charged the accused wit 
previous conviction and sentence of three months for- 
ing an Abkari sepoy on the sth August, 1905 
accused admitted the previous conviction. 

The accused was thereupon, sentenced to suffer } 
imprisonment for nine months. : 

The accused appealed to the High Court. 


Velinkar, with B, T. Desai, for the accused. 
S. S. Patkar, Government Pleader, with Æ. F. Nicholson, 
Public Prosecutor, for the Crown. 


Velinkar.—The lower Court erred in allowing a previous 
conviction against the appellant to be proved even for the limited 
purpose of determining the punishment to be inflicted on him. 
Under s. 54 of the Indian Evidence Act, Explanation 2, a previ- 
ous conviction is relevant as evidence of bad character and the 
section lays down that in criminal proceedings the fact that 
the accused has a bad character is irrelevant unless evidence 
has been given that he has a good character, in which case g 
becomes relevant. In this case there was no evidence 
given by the appellant that he had a good character. . The 
criminal preceeding was continuing till sentence was passed. 

* Criminal Appeal No. 354 of recorded by A. H.S. Aston, Chief 
1914, fromfconviction and sentence Presidency Magistrate, Bombay. j 
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Section 54, as it stands, was substituted for the original section A. Ce fp 


by s. 6 of Act IIT of 1891 which ran “In criminal proceedings 
the fact that the accused has been. previously convicted of any 
offence is relevant, but the fact that he has a bad character is 
irrelevant unless evidence has been given that he has a good 
character, in which case it becomes relevant,” There a distinc- 
tion was drawn between the fact of a “ previous conviction” 
and the “ fact that an accused has bad character.” The two 
terms were not then treated-as synonymous or mutually con- 
vertible. In the section as it stands now, they are treated as 
such. In Queen-Empress v. Kartick Chunder Das(1) a Full 
Bench of the Calcutta High Court held that under the olds. 54 
a previous conviction was admissible in evidence in all cases. 
This led to an amendment of the section and the Legislature 
excluded evidence of previous convictions except in certain 
cases mentioned in the section. In this case s,75 of the 


1914 - 
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ISMAIL 
ALIBHAI 


Indian Penal Code has no application. There has beena . 


practice in this country of allowing evidence of previous con- 
nctions ‘to be given after the Court has determined the guilt 









er ofs. 54, Indian Evidence Act, as it now stands. 
as it stood up to the date of its amendment in 
va ~ommgpractice was justifiable but it seems it has been 
Wie. ay? 2yontinued after its amendment: see the Statement 
of Objects and Reasons and amendment of s. 54 (vide Bombay 
Government Gazette, Part VI, July 16,°1890). Section 310 
of the Criminal Procedure Code has reference to cases where 
a charge under s. 75 of the Indian Penal Code is one of the 
charges in the indictment. Section 311, Criminal Procedure 
Code, supports my argument for it lays down that 
notwithstanding anything in's. 310, Criminal Procedure Code, 
_ evidence of previous conviction may be given if the fact of the 
previous conviction is relevant under- the provisions of the 
Indian Evidence Act, 1872. I submit that in the circumstances 
of the present case, such previous conviction is not relevant 
under the provisions of the Indian Evidence Act: Emperor v. 
Duming (2) referred to. 

The terms of s. 54, Indian Evidence Act, ought to’ be 
strictly construed. The Magistrate continues to act judicially 
even while making inquiries as to the antecedents of the 
accused in order to determine what would be the proper 
punishment to inflict. He would be bound in this inquiry by 

ES (1887) I, L, R, 14 Cal, 721, ` (2) (1903) § Bom. L, B, 1934, 

8 








f the accused. That practice is, I submit, contrary to the spirit . 


.936 
A, Or. J. 
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tite provisions of the Indian Evidence Act and cannot admit 
evidence of anything which that Act declares to be irrelevant. 


-Under s. 54 as it stands now a previous conviction will be 


relevant under s. 43 where. it is a fact in issue or otherwise 
relevant under the Act. Sections 562 and 565, Criminal 
Procedure Code, no doubt, contemplate proof of the existence 
of previous conviction. In cases which attract the application 
of those sections the existence or non-existence of such a con- 
viction is itself a fact in issue ands. 54 of the Indian Evidence 
Act, Explanation 1, expressly provides for the proof of such - 
conviction being given in cases where the bad charac- 
ter of any person is itself a fact in issue. The existence, _ 
therefore, of ss. 562 and 565 in the Criminal Procedure Code, 
does not militate against my contention that the law will 
not permit evidence of a previous conviction to be given 
even for the limited Purpose of assessing the amount of 


. punishment to be inflicted. 


` Magistrate has to decide what punishment he will j 






S. S. Pathar.—There was no illegality in allowing the convi 
tion to be proved. Section 54 has no application. Th 






How can he do so if the antecedents of the accus 

before him? But fors. 54, Indian Evidence A es 
nothing that can be urged against it either in ressor, 6 a 
grounds of justice and fair play. 3, T 







A L 

HEATON J.—This’is an appeal against a conviction for 
criminal force to deter a public servant from the disch 
of his duties. The offence consists in this that the w6 
accused succeeded in preventing the arrest of a person who 
was believed to be taking part in traffic in cocaine. The 
two accused were sentenced and we are dealing with the 
appeal of one of them. 

On the evidence, I think, the Magistrate was right in 
holding that the offence was committed. The chief question 
argued is this: Is a previous conviction one of the matters 
which a Court is permitted to consider in imposing sentence? 
The imposing of sentence is, within the wide limits allowed 
by the law, a matter of discretion ; it is not a matter of proof. 
That is it is a matter within the sphere not of evidence but of 
penology. Section. 54 of the Indian Evidence Act is a part of 
the law of evidence, not a part of the penal law. It regulates 
what is relevant for the Purpose of proof at the enquiry or 
trial, not what is relevant for the purpose of deciding whether 
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a long or a short sentence should be imposed. Its purpose is® A. Cr. J. ° 


quite plain ; ordinarily evidence of bad character, including a 
previous conviction, is irrelevant to help to establish an 
accused person’s guilt. But the law of evidence does not 
define or profess to define those matters which a Court should 


8 

me ley, dence Act to the matter now before us isas much 
y U ce as to apply, say, the Hindu Law to an European’s 
ə course, the previous conviction, if it is to be taken into 
Pry . 


and sentence. 


SHAH J.—I agree that the conviction and sentence must be 
confirmed in this case. The conviction is undoubtedly right. 
We took time to consider the question of sentence. It is 
argued by Mr. Velinkar that the sentence must be based upon 
materials which are relevant under the Indian Evidence Act, 
and that the previous conviction which is ‘taken into 
sideration by the lower Court is irrelevant under s. 54 of 











ious conviction is used inthis case not for the 
ecting the punishment to which the accused is 


f punishment, which it should award. The 


a 


ode, and the previous conviction in question was for 

assaulting an Abkari sepoy onthe 5th August 1 905,~—apparently 

under s. 353 of the Indian Penal Code. I think that under 

s. 165 of the Indian Evidence Act the judgment must be based 
a 118 . 


ut merely to influence the Court in determining. 


ion in thiscase is under s. 353 0f the Indian Penal 
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‘A. Cz. J. ùpon facts declared by the Act to be relevant and duly proved. 
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Shah J, 


Under the Criminal Procedure Code the judgment or the | 
particulars to be recorded by a Presidency Magistrate would 
include the punishment, to which the accused is sentenced, 
It is clear that the sentence must be based upon facts 
which are relevant under the Indian Evidence Act. Jam, 
however, unable to accept Mr, Velinkar’s argument that 
under s. 54 a previous conviction is irrelevant just as the 
fact that the accused person has a bad character is irrelevant. 
His contention in effect is that the expressions “bad charac- 
ter” and “ previous conviction” are mutually convertible 
terms within the meaning of s. 54. If the section, as it is 
now and as it was before the Amending Act III of 1891, be 
carefully read, it seems to me clear that these expressions 
cannot be treated as having exactly the same meaning and 
scope. Though the fact of bad character is irrelevant except 
as provided in the section itself, it does not follow that a 
previous conviction is similarly irrelevant, 

The case of Emperor v. Duming®), which is hae 
upon by Mr. Velinkar in support of his . contention, 
really ‘not in point. There the evidence of a previous con- 
viction was admitted before the conviction of the accused of 
the offence charged; and the observations in the judgment 
have relation to that fact. The question raised in this appeal, 
viz., whether after,conviction the proof of a previous conviction 
not Covered by s. 75 of the Indian Penal Code can be given, 
did not arise and could not have been considered in that case. 

I have also considered the provisions of s. 348 of the Code 
of Criminal Procedure in connection with this point. In my 
opinion the section does not touch the point that has been 
argued in this appeal. 

It follows that the proof of a previous conviction not co 
templated by s. 75 of the Indian Penal Code may be 
provided the previous conviction is releyant under t 
Evidence Act. The whole question, therefore, j 
previous conviction in question is relevant 
It is certainly relevant with reference to 
whether the provisions of s. 562 of the Code of ~~ 
Procedure would apply to this- case, and it seems to m 
to be otherwise relevant on the question of punishment: The 
lower Court was justified in taking it into consideration in 
ae Se seas 1—1 


7 










f (1) (1903) 5 Bom, L, R, 1034, : 
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deciding the question of punishment after the accused was A. Cr, J. 
found guilty. Ido not say that any previous conviction not 4944 
covered by s. 75, Indian Penal Code, is relevant to the ques- i 
tion of sentence. But the question of relevancy of a previous HEupEror 
conviction not falling under s. 75, Indian Penal Code, must be v. 
considered and decided in each case as it arises with reference eet 








S ALIBHAI 

to the circumstances of that case, 2a 
Order accordingly, Shah J. 

CRIMINAL REFERENCE, 
Before Mr. Justice Heaton and Mr, Justice Shah, 

_EMPER OR 1914 

v. ww 
GANA KRISHNA WALUNJ.* l October 2, 


Cinal Procedure Code (Aot V of 1898), Sec. 245—Compounding of offences— 
of of compounding not necessary. 


PEN 
s o S A KG arties to a compoundable offence compound it under s, 345 
A, 2 Q, “| Procedure Code, and produce a writing signed by them 
“8 b ^the Court is pound to act upon it; and is not at liber- 
ORA Yeon to prove that the case has been compounded, 
> 2 atShmi lodged a complaint in the Court of the First 
Magistrate, Khed, charging three persons, Lalu, Gana, 
ad her mother Taki, with offences under ss. 323, 342 and 504 
and abetment of these offences. The complaint was filed on 
the 18th April 1914, and verified on the same date, the : 
complainant being represented from the beginning of the pro- 
ceedings by her pleader. The complaint gave a long story of 
actions alleged to have been committed by the three accused, 
~~put the offences actually alleged against them were those 
mentioned above. 
The parties came to an amicable settlement. A joint 
application signed by the complainant and the three accused, 
and attested by the complainant’s pleader, was put in on the 
7th of May, stating that the offences had been compounded, 
partly because one of the accused was the.complainant’s 
mother. From the deposition of the complainant, it appeared 
that the application was put in before she was examined. 
—— 
* Criminal Reference No. 58 of al Sessions Judge of Poona, í 
4914, male by Ba Bam, Addition- i 
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The composition (even without payment of money com- 
pensation) was perfectly natural and the application was also 
above suspicion. i 

Though the case was compoundable without the permission 
of the Court, the learned Magistrate passed an order “not 
allowed under the authority of para 6 of Government Regula- 
tion No. 7969, dated 4-11-12.’’ The complainant was then 
examined. She.again stated that she did not wish to proce- 
ed with ‘the case. As the Magistrate insisted on trying 
the case, the complainant tried to save her mother 


by completely retracting all the allegations of hurt, etc. 
The Magistrate still went on with the case, recorded . 


evidence, and ultimately convicted the accused of an offence 
under s. 323, Indian Penal Code. He found as a fact that 
there was neither wrongful confinement nor insult. Accused 
No. 1 was fined Rs. 100, the other two accused being fined 
Rs. so each. The complainant was ordered to be prosecuted 
for perjury committed in withdrawing her allegations against 


the accused. 


Nos. 2and 3 applied to the Sessions Court at Poona for. 
their cases being referred to the High Court in order that the 
sentences passed upon them be set aside. 

The learned Additional Sessions Judge admitted the appeal 
of accused No.1 and acquitted and, discharged him. ` The 
cases of accused Nos. 2 and 3 were referred by him to the ` 
High Court, in order that convictions and sentences passed 
upon them be set aside, on the following grounds :— ; 

‘í>, The learned Magistrate has completely misunderstood the principle 
emphasized by the Government Resolution referred to by him. Thi, 


point uead not, however, be discussed, because (as conceded for the Crown, 


s Government Resolution does not override the provisions of law. The 


offences boing compoundable, and it being alleged by all concerned that a- 


composition had taken place, the first question to be discussed is whother 
the Magistrate’s order disallowing composition is legal or not. The only 
authority on She question of disallowing composition is Muray v. The Queen- 
Empress I. L, R. 21 Cal, 103, but asthe learned Magistrate himself remarks, 
this case has no bearing on the present case. In Murray's case the accused 
alleged that the case had been compounded, while the complainants denied 
this fact. It was then held that it was for the accused to prove the compo- 
sition set up by him. In the present case, as I have remarked above, the 
composition application was signed by the complainant and ber pleadereand 
the accused, so titat there was no reason to suppose that a composition had 
not been arrived ai, The Magistrate made absolutely no inquiries and 
questioned pobody ; yet he disallowed the composition, 


ra 


r 


Accused No. 1 appealed against the sentence and accused 
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It is contended for the Crown that the action of the Magistrate was cor< 
rect ‘though}there:are technical defects. The complaint (it is argued) 
alleged some non-compoundable offences also, (i.e. insulting with intent to 
outrage the modesty of a woman and using force in confining wrongfully), 
and that the Ma-ivtrate’s order really means that these offences could not 
be compounded. I cannot accept this view. The complaint certainly con- 
tains several allezitions, but the actual offences charged against the 
accused were all compoundable ones, This was done under legal advice. 
The Magistrate has gone further and come to the conclusion that 
there was no wrongful confinement with or without force and there 
was no insult. The Magistrate did not even frame a charge under 


sections other than 323 and 109. Consequently the non compoundable part < 


of the comolaint automatically disappeared. We are thus left with this 
position :—The accused were charged with compoundable offences; «all the 
parties concerned alleged that the composition had taken place; permission 
of the Court was not required to compound the offences; and yet the 
Magistrate ( without making any inquiry) refused to recognize the existence 
of the composition. The learned Magistrate thinks that no composition 


took place; but there is not even a statement of anybody to that effect, 


much less evidence, to support the Magistrate’s conolusion., 
a. Itappears from the judgment that the complainant’s pleader in his 
finalarguments stated that the complainant had gone back on her story 
. under the influence of the accused. This is called by the learned Magistrate 
“ the attitude of the pieader for the prosecution” clearly confirming ‘‘the 
view that thero was no composition.” I think the learned Magistrate has 
not made sufficient allowances for the fact that the trial went on against the 
wishes of the complainant and that, as may be expected with ordinary 
people, there was mach contradiction and confusion in order to escape from 
an awkwird position in which she had been placed by the action of the 
Magistrate. She contradicted herself only when all*legal means of saving 
her mother had failed. 
4, The offence had been clearly compounded; if a compoundable offence 
be compounded, the accused must be acquitted. The Magistrate, therefore, 
had no authority to go on with the trial after the application had been 


put in.” 

The reference was heard. 
bS. S. Patkar, Government Pleader, for the Crown. 
earance for the accused. 













J.—In this case, as disposed of by the Magistrate, 
were convicted of the offence of hurt under 
ian Penal Code. One was sentenced toa 
e other two to a fine of Rs. 50 each. The one 
appealable sentence was imposed appealed, and 
cion was reversed on the ground that the offence 
md been compounded. We hold that the Sesgions Judge 
very properly sent the case to us, submitting that the con- 
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sA; Cr. J. Wictions of the accused of the two non-appealable ‘sentences 
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may also be set aside. , 
We have not—of course it is not usual to have—the explana- } 
tion of the Magistrate for his proceedings, and in the absence 
of any explanation I confess Ido not understand them and 
find some difficulty in dealing with them. There is no doubt 
whatever that the complainant and the accused put-in before 
the Magistrate a writing signed by them in which the com- 
plainant states that she does not wish to proceed and that the 


- case has been compounded. There is no doubt, seeing that 


this was a case of hurt, that the complainant could come 
pound the case without the permission of. the Court, But 
the Court, as I understand it, came to the conclusion that its 
own permission was needed, that is, unless I have misunder- 


` stood, the purport of the Magistrate’s judgment. He seems 


to have come to this conclusion on the strength of a 

passage in paragraph 6 of the Resolution of Govern- 

ment in the Judicial Dapartment, No. 7969 of the 4th 

of November rgor2. It is there stated that “ Magistrates 

would also do well to scrutinize requests made to compound _ 
offences. Permission to do so should only be accorded when 
a composition is actually offered by the accused and accepted 
by the complainant”. That advice on the part of Government 
can only apply to cases where the permission of the Court is 
needed in order that the case may be compounded. It cannot 
apply to cases whefe the person injured is entitled of himself to 
compound the case. The law on the point is clearly enough 
laid down in s. 345 of the Code of Criminal Procedure, 
But the Magistrate thinking that he must take some action 
of his own called on the parties to prove that the case was 
compounded, and he says that the parties have not even 
attempted to prove it. This is a part of the Magistrate’s judg- 
ment in particular which I do not understand. ` When 
parties had of themselves put in a written paper sj 
themselves—there is no doubt whatever on these p 
when that paper states that the offence is compo 
it seems to me that the parties have not on 
prove but have, in fact, proved that the offenc 
That this was so is further demonstrated by 
when the Magistrate refused to treat the case as ¢ 
and went on to take evidence. The complainant 
she had compounded the case and stated later that the fac 
alleged,in the complaint were not true, That seems tome to ° 















youl xví.). THE BOMBAY LAW REPORTER. 943 


be further evidence, if further evidence were needed, that She A. Ore J. 
was determined for her part not to go on with the case against 4944 
the persons whom she had originally accused. That again is =- 
entirely consistent’ with the view that she had compounded Enrsnor 
the case. Indeed, how the idea ever entered the Magistrate’s ae 
mind that the case had not in fact been compounded is ake 
another matter which I am unable to understand, It seems — 
to me to be clear beyond any possibility of doubt that the case Heaton J. 
was compounded in fact. And seeing that it was a case which 
the complainant could compound without the permission of 
the Magistrate, it was also compounded in law. 

Therefore, the convictions of accused Nos. 2 and 3 in this 
case must be set aside and the fines, if paid, ordered to be 

` refunded. i 

The order as to payment of Court-fees made by the trying 

Magistrate is also set aside. 


SHAH J.—I agree. It isclear in this case that the offences 
with which the accused were charged by the complainant 
..were compoundable and that they were in fact compounded 
by the person concerned. ‘There being no doubt whatever 
about the fact of the offences having been compounded, it is 
clear that under cl. 6 of s. 345 of the Code of Criminal Pro- 
_cedure the accused ought to have been acquitted. 


Order accordingly. 





CRIMINAL REVISION. . 
Before Mr, Justice Heaton and Mr. Justice Shah, 
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rocedure Code (Aot V of 1898), Sec. 110— Detention of accused in 
ding inquiry—ILllegality —Evidence of general repute. 


ion of a person in jail against whom an inquiry under 
© of the Criminal Procedure Code, 1898, is in progress, is 
which vitiates the trial. 


poet tee ee 
ion for Revision confirmed in appeal by P. J: ° 
n order passed Mead, District Magistrato of 
b-Divisional Ahmednagar. 
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„e The accused, who was Chairman of the Managing Committee of a j 
Municipality, was called upon to give security for gcod behaviour ; 
upon evidence of general repute which consisted of instances anterior 
to the date of such appointment— 

Held, that the evidence of general reputation must, in case3 like the 
present, be evidence of a reputation which had been acquired since the 
last appointment to the office of the Chairman. 


THE accused was called upon to execute a bond with two 


securities of Rs. 2000 each, under s. 118 of the Criminal 
Procedure Code. 


It appeared that the accused, who was a Brahmin, was a 


, member of the Local Board and a Municipal Councillor, He 


had been a village Conciliator; and was lastly the Chairman  ' 


. of the Vambori Municipality, the place to which he belonged. 


The evidence against him was that Bhils who lived in the 
neighbouring village of Bahmani were seen at his house. In 
fifteen years time he rose from poverty to wealth. The 
evidence on behalf of the prosecution showed that the accused 
was a habitual receiver of stolen property; but it rested on 
instances remote in point of time. 


During the progress of the case, the accused was detained 


in custody; and the trying Magistrate refused to release him 
on bail on the following grounds :— E 


The police arrested accused under 8. 55 (e), 
and brought the prosecution witnesses to 
ing, it appears, that accusetl would abscon 
nesses would be intimidated, The fears of the .police and their action 
were shown to be fully justified by the case of actual intimidation which 
occurred. Seeing what happened, I have little doubt that had accused 
been enlarged on bail, he would have intimidated directly or indirectly the 
Crown witnesses, so as to try to damage the Crown case, On the 16th 
February, accused asked the Court for bail, giving the excuse of ill-health, 
This excuse was obviously false as he looked Strong and well, He was not 
accused of any specific offe.ce, but of bein 
equivalent to accusing him of the commission of many acts of recei 
Receiving is a non-bailable offence, Evidence of one speci 
receiving was, as a matter of fact, given in the present c 
seculion evidence established a prima facie case against accused 
8. 497 (1), Criminal Procedure Code, which, it seemed to me 
the case, it appeared to me illegal to enlarge him on bail till 
tion was rebutted by cross-examination or otherwise, Ho 
in the order passed on the bail application that he might r 
tion after the cross-examination of the prosecution wi 
There would then, of course, be no motive left 
matter of fact accused did renew his applicatio 


Criminal Procedure Code, 
the Court on the next day, fear- 
d and that the Prosecution wit- 
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enlarged on bail. While he wasin custody the police were instrucfed to 
let accused talk freely with and see his pleader and friends, His legitimate 
defence, therefore, was not hampered, and it was when he was enlarged 
on bail that he arranged for his defence witnesses. 


The trying Magistrate was of opinion that the accused had 
committed acts which fell under cls. (6) and (c) of s. 110 of 
the Criminal Procedure Code, and ordered him to execute 
a bond as aforesaid for one year. 


On appeal, the District Magistrate confirmed the order. He 
expressed himself as follows on the question of detention of 
the accused :— 


It must be held, I think, that the Magistrate’s action in refusing bail was 
entirely illegal. I cannot follow his arguments. It was further unfortu. 
nate perhaps that decisions in income-tax appeal cases were pending at the 
time, but this was pure chance and I cannot accept the view that witnesses 
were intimidated thereby. Similarly, after full consideration, I cannot 
agree that the defence case has been seriously prejudiced by the refusal of 
bail, The Magistrate gave special instructions as regards the prisoner’s 
liberty to consult pleaders, etc., and it is not alleged that any difficulties of 
the kind arose, It is extremely probable that detention prevented accused 
from using unfairly his very real local influence and prosecution witnesses 
were possibly the readier to give evidence against the accused. But after 
all full cross-examination was allowed and the value of the prosecution 
evidence fully tested. I hold that bail was improperly refused, but that no 
substantial injustice was caused thereby. 


The accused applied to the High Court under its criminal 
revisional jurisdiction. s 


G. S. Rao, for the accused, referred to Rai Isri Pershad Ve. 


Queen-Empress(1); Queen-Empress v. Sherkhan\2), and Queen- 
Empress v. Talakchand Daluchand Gujar (2), 


S. S. Patkar, Government Pleader, for the Crown, referred 
to Emperor v, Shahukha(4) and Emperor v. Raoji(s). 


wR Í HEATON J.—In this case we set aside the order requiring 
security from the applicant. 

We do this in revision. It is said, and no doubt, correctly 
said, that we seldom interfere in these matters in revision. 
But the circumstances here are very exceplional. The appli- 
cant was sent to jail whilst the inquiry was in progress, an 
illegal thing and one which, on the face of it, prejudices his 
interests in the inquiry. Therefore, we cannot but say in this 

11) (1895) E. L. R, 23 Cal, 621, 628, (4) (2907) 9 Bom. L. R, 164. 


(2) (1893) Unrep, Cra C. 639, ` (5) (1903) 6 Bom, L. R, 34, 
(3) (200) 2 Bom, L. R, 57. 
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A. ©r. J. case that the inquiry has not been a fair one. It has not 
i914 been conducted with that regard for the rights and privileges 
—_~ of the person against whom the proceedings were taken which 

Eupzzor our law requires. 

v On the merits of the case I only want to say one thing. 
-BHAU There is evidence of general tati It ears, ho wever 

SAVALARAM general reputation, appears, ho wever, 
—— _ that the applicant was Chairman of the Managing Committee 

Heaton J. of the Municipality of Vambori. Now when he came to be 

last appointed to that office, it ought to be evident, that at 
that time his general reputation hardly could be that ofa 
receiver of stolen property. And if evidence of general repu- 
tation is put forward in a case of this kind it must, so far as 
general reputation goes, almost inevitably be evidence of a 
reputation which has been acquired since the last appointment 
to an office of this kind, and, as such, it can be tested perhaps 
more easily than is usually the case with the evidence of 
that type. 

For these reasons, I think, the order requiring security 
must be set aside. 


SHAH J.—I agree. 
Order set aside. 


Before Mr, Justice Heaton and Mr, Justice Shah. 


ee. In re MANKU BALA PATIL. * 


Sepiember 25. 
Criminal P vada Code (dot V of 1873), Sec. 476—Court—Disin ict Regis- 


a wer. 


~ A District Registrar is not a Court within the meaning of s. 476 of 
the Criminal Procedure Code, 1898, 


THE facts were that one Laxmi was alleged to have adopted 

a boy named Gatlu and executed a deed of adoption evidencing 

the adoption. The deed was presented to the Sub-Registrar for 

registration by the natural father of Gatlu. Laxmi did not admit 
execution; and the Sub-Registrar refused to register the deed. 

There was an appeal to the District Registrar from the 

order of refusal. Evidence was taken before that officer and 

the applicant was one of the witnesses so examined. The - 

e order of refusal, was upheld. 





* Criminal Application for Revi- passed by Otto _Rothtela, District 
sion No. 329 of 1914,from an order Registrar of East Khandesh, 
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The District Registrar, however, ordered the prosecution, A. OreJ.. 
under s. 476 of the Criminal Procedure Code, of the applicant 1914 
before the First Class Magistrate of East Khandesh for an =~ 
offence punishable under s. 193 of the Indian Penal Code. In re 

The applicant applied to the High Court under its criminal Manku 
revisional jurisdiction, to have the direction for prosecution set para 
aside, contending inter. alia that the District Registrar was 
not a “ Court ”?” empowered to act under s. 476 of the Criminal 
Procedure Code. 


P. B. Shingne, for the applicant. 
S. S. Patkar, Government Pleader, for the Crown. 


PER CuRIAM.—We desire to point out to the District 
Registrar in this case that he has no jurisdiction to 
make an order under s. 476, because, as provided in s. 195 
of the Criminal Procedure Code, the District Registrar is not a 
“Court” and s. 476 is so intimately connected with s. 195 
and is designed to serve a purpose so similar to that served 
by. s. 195 that we cannot doubt that what is declared not to 
“ Court ” for the purpose of s. 195 is also nota Court for 
e of s. 476. We do not; however, interfere with 
mor this ‘reason; that precisely the same practical 
e brought about by the presentation of a com- 

Sd sd-he offence to a Magistrate who has jurisdiction to 
Taquire tire into it; or by the District Registrar as a Magistrate 
proceeding under sub-section (1), cl. (c), of s. 190 of the 
Criminal Procedure Code. 








Before Mr, Justice Heaton and Mr, Justice Shah. 1914 
-~ 
In re SANGAPPA GADIGEPPA.* TOPER 


Griminal Procedure Code (Act V of 1893), See. 195 —Sanction to prosecule— 
Grant of—Absence of application, 


` Tho grant of a sanction, under s, 195 of the Criminal Procedure Code, 
does not presuppose application made to the Court to give tho sanction, 


SANCTION PROCEEDINGS. 

A possessory suit was brought by one Lakhmava against 
Sangappa (applicant) in the Court of the Mamlatdar of 
-r Oriminal Application for Revision by F.J. Varley, Sessions Judge of 
No, 228 of 1914, from an order passed Khandesh, 


948 
ASOR. J. 
1914 


— 
In ře 
SANGAPPA 
GADIGEPPA 


— 


° THE BOMBAY LAW REPORTER. [ VOL. XVI; 


Bijapur, Satappa Ghali (opponent). The applicant applied in 
November 1912 tothe Collector of Bijapur to. transfer the `} 
suit from the opponent’s Court to any other Court. In 
December of the same year, the opponent dismissed the suit: 
against the applicant, 

On the 7th January 1913, the applicant’s pleader with- 


' drew the applications for transfer; but the Collector, in view 


of personal allegations made against the Mamlatdar (opponent), 
examined the applicant the same day. Between June and 
October 1913, the applicant and his witnesses were examined 
by the Collector. The Mamlatdar also submitted two con- 
fidential reports by way of defence, in the second of which 
he requested the Collector to order “the prosecution of the 
applicant as well as his witnesses at the cost of Government.” 

The Collector held, on the 8th April 1914,-that it was 
enough “ to record a finding—that was not proven in regard 
to the Desai’s and his Vatmukhtyar’s allegations—but 


-consider it necessary to sanction their prosecution, as well of 


the witnesses for perjury.” The necessary sanctions were 
then issued on the 11th April 1914 :- they ran as follows ; 
Sanction is hereby accorded under s. 195 of the Criminal Prog 
for the prosecution of Sangapa bin Gadigepa Desai of Jaj 
Bijapur, under s. 193, Indian Penal Code, or under suc 
sections of the said Code that may be found applicable, f 
in evidence before the Collector on 7-1-13 in an inguin” O 
allegations made in an affidavit dated 19th November 1912, % 3%, A oy 
Sangapa bin Gadigepa Desai’s .wat-Mukhtyar Tammanna bin Rangave, oA S 
Mr, S. S. Ghali, Mamlatdar of Bijapur, asked him at Bellary and agaiit, ~ 
Bijapur to contribute Rs. 25000 towards the Lingayat Educational Fund 
at Bijapur by raising subscriptions in the villages in which the said 
Sangapa bin Gadigepa Desai held his watan and also by adding some 
contribution on his own account, which statement the said Sangapa bin 
Gadigepa either know or believed to be false or did not believe to be true. - -- 


From this order, an appeal was preferred to the District 
Judge, who raised two questions for decision. First, whether 
the District Court was the Court to which an appeal would 
lie under the provisions of s. 195, Criminal Procedure Code, . 
from a sanction granted by the Collector under the 
Mamlatdars Courts Act. Secondly, whether the Collector, as 
a Court, had granted sanction or made acomplaint under 
s. 195(6) ofthe Criminal Procedure Code. The learned Distxict 
Judge found the first question in the affirmative and held on 
the second that the proceedings disclosed a complaint and not 
a sanction, on the following grounds ;— 
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On the first point the Collector taking proceedings under the Mamlatdara 
Courts Act isa civil Court, and no appeal lies from his degisions, hence 
8. 195 (7) (c), Criminal Procedure Code, applies. The District Court being 
the principal Court of original jurisdiction is the appellate Court, 

On the second point, which was raised by the Public Prosecutor, apart 
from authority (I, L. R. 13 Bom, 109 and I. L, R. 23 Mad, 206), the wording 
of s. 195 (6) is quite clear on the point thatitis only a “sanction given or 
refused” which can be the subject-matter of an appeal: the “complaint” 
of the Court under s, 195 (1) (L) cannot be the subject-matter of an appeal 
under the seation. 

The Public Prosecutor contends in effect that the sanction which the 
Collector purports to have given is no sanction and that he, as a Court, has 
made a complaint, : 

After hearing arguments on the point and going through the material 
documents on the Record this Court finds that this contention is correct, 

The “sanction ’”’ given on 9-4-14 is the object of the present appellants 
~—~—ta_b--~>-voked. This “sanction ” was, I find, accorded without any ap- 
i you S9Qér it, and for the purposes of s. 195, Criminal Procedure Code, an 
T9pPUR¢ion is a condition precedent forthe grant of any sduction. This 
iboen laid down in numerous cases. The Court is asked to construe the 
‘dar Mr. Ghali’s Report dated 16-1-14 as such application, but apart 
Jength of time which intervened, and tho fact that the Collector 

issue “ sanction °? without any notice, I can construe the concluding 

words of this long Report, as anything but a direct request to the Collector 
to do what, I find, in effect he has done “ order the prosecution of the 
" _3osai as well as his witnesses, at the cost of Government.” 

E 6, “her, this so called ‘‘sanction” never went out of the Collector’s office 
am "y Sk forwarded with a covering letter to athe Public Prosecutor 

O b RA V aim to lodge a complaint in the Magistrate’s Court, 
© ~% \ pai contends that the existence of a ‘‘ sanction” empowers anyone 
YA e sale ©, \and go to Court (8 Bom. L. R. 32) but-I do not think this case 
o gas this. Itis true there is authority for the proposition that 
4 “on need not be in any particular form or be made by any 
Jerson, but the sanction must issue to some-one, and in this case 
788 never issued to anyone butt” o Prosecutor for a specific 
~ _cpose. This “sanction”? QV surplusage and, as argued, 


he-Gollestor egm] oF a 3 ° the complaint, which he 
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HEATON J.—a.. of five cases in which the-Collector 
ave what he considers a sanction in each case for the 
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prosecution of certain persons for giving false evidence. The 
persons against whom these assumed sanctions were given 
appealed to the District Judge, and he held that in accordance 
with the terms of cl. 7 of s, t95 of the Criminal Procedure’ 
Code the appeal did lie to his Court. That view has not - 
been contested here. The District Judge, however, also held 
that the writing given and signed by the Collector was’ not a 
sanction, but was a complaint, and that he had no power to 
interfere. Against these five orders, the applicants have 
come to us in revision. ; 

Except in one point I am unable to understand why these 
documents are not to be regarded as sanctions. In terms 
they are most definitely sanctions. They fulfil, so far as I 
can see, every single requirement of s. 195. But apparently 
it has been held elsewhere -that a sanction presupposes an 


. application. That appears to’me to be departing outside 


the terms of s. 195 and in this Court we have not acted 
the assumption that a Court cannot give a sanction 
s. 195 of the Criminal Procedure Code if there 
happen to be an applicant. I think, therefore, that as a 
matter of law the District Judge is wrong, that these are 
sanctions, and that the District Judge must deal with these 
appeals according to law on the assumption that they. are 
sanctions. 

But I should like to add this. Having come to the conclusion 
that sanctions ought to be given, I think that the Collector 
acted precisely as he ought to act. We have often in this 
Court deprecated the giving of sanctions to private persons, 
because we know that in certain cases they are not used as 
they ought to be used, but are used for the most improper 
purpose and in a way which brings the administration of _ 


` justice into contempt.: We have often advocated that 


sanctions, when they are given, should be given to some 
responsible Government servant, and, perhaps, of all, the most 
appropriate is the one which, in this case, was chosen by the 
Collector; and thatis the Government Fleader. 

The appeals must be sent back to the District Judge to be 
disposed of by him according to law. 


SHAH J—I agree. I desire to add that in these cases the 
Collector sanctioned the prosecution of the petitioners and 
that sanctions were drawn up as contemplated by s. 195, 
Criminal Procedure Codé. I am unable to hold that the 


. 
e: 
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writing which purports to be a sanction under s. 195 is 
defective in form. In my opinion the sanction is subject to 
no such infirmity as is mentioned in the order of the District 
Judge. In any event it is quitè clear that the document 
wh.ch purports to be a sanction is not a complaint within the 
meaning of s. 195, Criminal Procedure Code. Assuming that 
the sauctions granted were open to any of the objections 
referred to by the District Judge, it would be no ground for 
holding that it is not a sanction. Any defect of procedure or. 
form in granting a sanction cannot convert the sanction 
into a complaint. 


Order accordingly. 


Before Mr, Justice Heaton and Mr. Justice Shah. - 
In ve VISA SAMTA.* 


Criminal Procedure Cade (Act V of 1898), Sec, $17—Magistrate—Order for 
disposal of property—OUwnership in the property disputed between the 
parities. 


A complaint of theft was lodged on behalf of a Talukdar against his 
tenant who had cut and remaved certain trees, The trying Magistrate 
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acquitted the accused ; but he ordered the property (tbe wood) to be 


returned to the complainant. ‘This order was confirmed by the District 
Magistrate on the ground that there had been a previous decision of the 
Survey Officer that the ownership in the tress vested in the Talukdar. 
The accused having applied to the High Court :— 

Heid, that the proper order under the circumstances to make was that 
the wood should be sold and the proceeds retained by the Court until 
they were shown to be payable to one or other of the parties either 
in virtue of a decree of Court or in virtue of an agreement among 
themselves. 


Pye Talati of the village of Garodia lodged on behalf of the 
Talukdar of Garodia a complaint of theft against Visa Samta, 
who was atenant of the Talukdar and who had cut and 
removed a Babul tree of the value of Rs. ro from the land 
demised to him. 5 

The trying Magistrate acquitted the accused on the ground 
that he had no dishonest intention in cutting and removing 





*Criminal Application for Revision Miscellaneous Criminaf Application 
No. 245 of 1914 from an order pass- Xo, 12 of 1924, confirming an order 
ed by L. J. Sedgwick, acting Dis- passed by Chunilal Vastaram, Third 
triot Magistrate of Ahmedabad, in Olaga Magistrate of Sanang, 


“be 
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A On, Je the tree. The Magistrate was, however, of opinion: that the 


1914 - 


eyed 


In re 
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poan 


Talukdar was entitled to the wood and ordered the same to 
be restored to him. 


Against the order of disposal of property, the accused 
applied to the District Magistrate. At first the Magistrate 
seemed to be of opinion that as both sides claimed the 
ownership of the wood and the dispute was of a civil nature, 
the proper order to pass was “that the wood be sold and 
the proceeds credited in the Treasury as a criminal deposit to 
be paid to such one of.the parties who shall bring either a 
decree of a competent Court ora consent of all the other 
parties.” The learned Magistrate, however, further heard the 
parties, and eventually passed the following order ;— 


After hearing the counsel for both sides I find that the complainant in 
the original case was acting under the direct orders of the ‘lalukdari 
Settlement Officer. In the Settlement Register there is a note to the effect 
that the tenants are entitled to take the produce of the old trees at 
Rs, 15-15-0 and that they have the right to take 1/3 produce of new trees, 

All fallen wood belongs to the Talukdars, It is clear, therefore, that the 
decisiun of the Survey Officer was to the effect that ownership in the frees _ 
vests in the Durbar. Under s. 8 (3) of the Gujarat Talukdars Act such a 
decision is merely anew parte piece of evidence. In this matter ıt does 
not appear that there has ever been obtained by any party the decree of a 
competent civil Court, On various past occasions criminal prosecutions 
similar to the present one have been instituted with varying results, The 
dispute about the ownérship of the trees is chronic ; and as long as the Sanand 
Magistrates continue to take cognizance of these complaints so long will it be 
impossible for a permanent decision to be arrived at, since an isolated 
judgment in a criminal case binds no one. The Court before which such 
amatter should have been instituted is the Mamlatdar’s Court, though 
there is some fear that that Court would refuse to give judgment on the 


, ground that the case is complicated, 


On the whole, since I expect that in the event of a case being instituted 
in a civil Court the Talukdars would be adjudged to be the proprietors of 
the trees, no great harm will be done by allowing Magistrate’s order to 
stand, Icannot, however, express too strongly my hope that the Sanand 
Magistrates will in future, when criminal complaints are made of the theft 
in cases where there is a bona fide dispute about property, and especially in 
the case of these trees at Garodia, dismiss the complaint under s, 203, 


The accused applied to the High Court under its criminal 
revisional jurisdiction. 


H. V. Divatia, for the applicant. 
N. K. Mehta, for the complainant. 
5.*S. Patkar, Government Pleader, for the Crown. 
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HEATON J.—In this case the Talati of a certain village on A. OR ø. 
behalf of the Talukdar brought a complaint of theft against § 4944 
one of the tenants of the Talukdar in respect of some fallen ~~ 
trees which the tenant had cut down and taken. The trying Inve 
Magistrate disposed of the matter in favour of the accused so Visa Santa 
far as the matter of the offence went. But he ordered the 
property (the wood) to be restored to, the complainant. The 
matter came before the District Magistrate with reference to 
this order about the property. The District Magistrate at 
first said :—“ In these circumstances I think it would bave 
a salutary effect if 1 directed that ‘the wood be sold and the 
proceeds credited in the Treasury as a criminal deposit to be 
paid to such one of the parties who shall bring either a decree . 
of a competent Court or a consent of all the other parties.” 
However, he did not, give effect to this intention, He had - 
the matter argued before him, and then he decided, as 
appears from this part of his judgment. ‘On the whole 

‘since I expect that in the event of a case being instituted in 
'a Civil Court the Talukdars would bå adjudged to be the 
proprietors of the trees no great harm will be done: by allow- 
_ing Magistrate’s order to stand. Icannot, however, express 
too strongly my hope that-the Sanand Magistrates will, in 
future, when criminal complaints are made of ‘theft in cases 
where there is a bona fide dispute about property, and 
especially in the case of these trees at Garodia, dismiss the 
complaint under s. 203.” We think the® District Magistrate 
is right in emphasizing the necessity for not treating cases of 
: this kind as if they were criminal cases. By allowing the 
complainant to take the wood however he has secured to him 
one of the chief. advantages to be gained by this ~ very 
bringing of the complaint which he so strongly deprecates, 
. On the other hand, to allow the wood to ‘be taken by the 
~~gecused would be to disregard tne omy decision that there 
is on. the question of ownership of the trees, that is, the 
decision arrived at by the Survey Settlement Officer that the 
-Talakdar is the owner. : ; 

We think that the order originally proposed by the District 
Magistrate is quite the best in this case. We cancel the 
order he has made and in its place make that order which 

the, District Magistrate originally thought was the best, i. e. 
„that the wood should be sold if it has not been ealready sold . 
‘and the proceeds should be retained by the Court until they 
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Aw On. J. are shown to be payable to one or other of the parties either 
in virtue of a decree of Court or in virtue of an agreement. 
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= APPELLATE CIVIL—FULL BENCH. 

Before Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Heaton, 
Mr, Justice Macleod, Mr, Justice Shah, and Mr, Justice Hayward. 

Gu CHANMALSWAMI RUDRASWAMI 

Saa ; U. 
October 15, i GANGADHARAPPA BASLINGAPPA.* 


Civil Procedure Code (Act V of 1908), Secs. 97,2—Preliminary decree~ Appeal 
—Decision that suit not barred as caste question, 
A decision in favour of the plaintiff upon a preliminary defence that 
the matters in dispute are caste questions outside the Jurisdiction of the 
Civil Court does not amount to a.preliminary decree within the meaning 
of s, 97 of the Civil Procedure Code, i ' 
Similarly, decisions as to misjoinder, limitation and jurisdiction, are~——__~ 
hot preliminary decrees, 
Sidhanath v, Ganesh (1), overruled. 
Narayan v. Gopal (2), explained, 


Suit for injunction, 

Gangadharappa and others sued to obtain an injunction: 
restraining Chanamalaswami and another (defendants Nos. r 
and 2) from worshipping the defendants Nos. 3 and 4 in the 
Rudraksh Math at Hubli. 

The defendants Nos. 1 and 2 contended inter alia that the 
Court had no jurisdiction to try the suit asit involved a 
caste question. 

The Court tried first of all the preliminary issue, whether - 
it had jurisdiction to try the suit. This issue was found in 
the affirmative. The finding was embodied in a decree in the 
form of a preliminary decree. 

‘The defendants Nos. 1 and 2 applied to the Court of the 
District Judge against the preliminary decree. The learned 
Judge raised one issue: Does an appeal lie? and answered that 
issue in the negative; for the following reasons :— 

W Second Appeal No, 586 of 1912, from the decree passed - by ¥. V. 
° from the decision of E, H, Leggatt,  Kalyanpurkar, Subordinate Judge. 
District Judge of Dharwar,in appeal at Hubli, in Civil Suit No. 1060£ 1910. 


No, 190 of 1911, dismissing an appeal (1) (1912) 14 Bom, L, R, 916, 
e (2) (1924) 16 Bom, L, R, 206, 
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Now the order that the Court has jurisdiction cortainly debernin the 
question whether plaintiff can bring the suit bub ib is a matter in 
controversy in the suit. Lthinki¢ is not. Tt isa matter which must be 
considered and decided before the suit is begun, If the desision be that 
the suit will lie the Court will then proceed to hear the suit, if it be that 
the suit will not lie the Court will then proceed to dismiss the suit. In 
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neither case will there be any appeal ‘from the decision that the suit will or GANGADH AR- 


will not lie, for in neither case is that a matter in controversy in the suit. 
Bui when the consequence of the decision is that the suit is dismissed 
there is a refusal to grant to plaintiff tho relief which he seeks in the auit 
and therefore an adjudication on a matter which is in controversy in the 


snit, namely, plaintiff’s right to relief. Ithink it follows from this that- 


when the suit is disposed ofon a preliminary point an appeal will lie from 
the decree dismissing the suit, but when the suit is not disposed of but 
merely proceeds no appeal will lie from the order on the preliminary point, 

I know only of two cases which deal directly witb this point since the 
new Code of Civil Procedure, 1908, came into force. In Krishnaji v. 
Maruti (12 Bom. L, R. 762) it was held that the formal expression of an 
order that the plaintifs are agriculturists isa decrea. The decision did 
not then dispose of the suit, but as the question was clearly a matter in 


. controversy in ihe suit that ruling does not apply. Unless the suit is to 


~~~ proceed it does not matter in the least whether the plaintiifs are agricul- 


furists-or. not. 

Tn Orr v. Chidambaram Chettiar (E L. R. 33 Mad. 220) au order dismissing 
an inter-pleader suit as nob sustainable was held to be a decree. That 
ruling was under old Code and -so also does not apply: but I think that 
the formal expression of such an order would still bea decree, though 
the formal expression of such an order that the suit was sustainable would 
not be a decree. e 

In the present case the decision of the lower Court was that it had 
jurisdiction and that the suit would lie, In my view this is not a matter in 


controversy in the suit and therefore the formal expression of that order ` 


is not adecree, It isnot suggested that an appeal will lie from it as an 
order. 


Orders refusing to set aside an order of dismissal for default or on , 


failure to furnish security for costs, etc. are now made appealable as 
orders under O. XLIII, r. 1, and the question no longer arises with regard 
to them. 


The defendants Nos. r and 2 appealed to the High Court. 


The appeal was heard by Beaman and Hayward JJ. On 
the 30th of June 1914 their Lordships made a reference toa 
Full Bench and delivered the following judgments :— 


BEAMAN J.—We think that in the present state of the 
authorities, the general question, what is and what is nota 
preliminary decree, needs to be considered by a’ Full Bench. 
We are sensible of the difficulty of stating the question ina 
sufficiently clear cut and definite form. But this Court appears 
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F. B. to have held that ‘decisions on various points are preliminary 
1914 decrees, and we feel grave doubts not only whether the parti- 
-v cular decisions are right, but much more, whether the reason 

Cuanmal- underlying them is not capable of extension so as to cover a. 
saa trial Court’s ruling upon every disputed point arising during- 
Gancapnar- the trial. I find for example that I was myself a party to a- 

“apra  Tuling of this Court in Sidhkanath v. Ganesh) which certainly 

Beaman J, Seems to have held that the finding of an original Court upon’ 
== three points—(r) Misjoinder, (2) Limitation, (3) Jurisdiction 
~—was in each case a preliminary decree. Upon further refisc- 
tion, a careful examination of the cases bearing on the point, 
and the definition of decree in the Code, along with every 
section contained in the Code which can throw any light upon 
the subject, I am convinced that that decision is wrong, ‘that it 
goes much too far, and that if such findings really are prelimi- 
nary decrees, it would be virtually impossible to deny that 
any ruling as to whether.a document tendered were admissi-' 
ble or not, or a question odjacted to, relevant, would also be: 
a preliminary decree. sok 
Scott C. J. who delivered the judgment in Sidhanath v. 
Ganesh subsequently held in Rachapfa v. Shidappa() that a 
decision of this Court upoa a question of jurisdiction was not. 
a decree giving the parties aggrieved by it, a Tight of appeal to 
the Privy Council. These decisions certainly appear to bein 
conflict with each otRer. 
Having regard to the definitions of a decrea and a 
preliminary decree in the Code of Civil Procedure, I have 
formed a very strong opinion that no finding by a trial Court 
upon such points as limitation, or jurisiictio 1, where that 
-finding is in favour of the plaintiff and parmits the suit to 
proceed can, in any trae: sense, be a preliminary decree. It 
further seems that virtually every true preliminary decree is 
actually provided for in the Code itself. A comparison of 
these, with the-class of findings I have just mentioned, brings 
out the radical distinction in Principle between them with 
sufficient clearness. For my own part I would go even further, 
notwithstanding the current of - authority- in this Court 
and doubt with all becoming respect, whether in , suits, 
under the Dakkhan Agriculturists’ Relief Act a finding in limine 
3 that a party ig or is not an agriculturist within the meaning 
à (a iil oes ne scope 1913, decided on the oth April 1914, 
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= of the Act,isa preliminary decree. That isa more difficult case F. $: 
requiring a finer analysis. But in every such suit the plaintiff 454, 
claims some concrete relief, he wants money or land, and a pH 
finding that he (or a defendant) is.or is not an agriculturist does disi 
not conclusively determin: any such right, but merely, deter- SWAML 
mines procedure, as a result of which the rights put in contro- a. 
versy will be settled and decreed. It is true that in. many casés GANBADE AR; 
status alone may be decreed, and all such decrees. are ofcourse = 


true decrees. But they are not preliminary. If the suit is fof Beamon Js 
declaration of status, a decree conferring or refusing to confer or 
. that status concludes the suit, and leaves nothing’ mote to be 
done. pots © tear 
` Butin suits under the Dakkhan Agriculturists’ Relief Ast,’ 
finding that a party is oris not an agticultutist, doss not deter- 
ming any of ths su>stantial rights which the Court ‘is asted to` 
give or withhold. It is trua that it is a matter in controversy; 
in respect of which the rights must be determined. -But sb! 
is every dotail of procedure, and rule of evidence, more or less 
directly. As I understand tha definition it describes two 
things: (1) the legal rights of the parties which are tobe, 
decreed or not decreed. Thess are in a vast majority of cases: 
concrete, as a sum of mon3y or piece of land or house, or some: 
other form of real or personal property. (2) The said rights iw 
respect of any or all the matters in controversy. This means, 
as I understand it, everything which is neeassary in law, during 
the course of a trial, to the establishment or refutation of the 
alleged right. Every fact which a plaintiff alleges and a defen- 
dant denies comes under this head, as well as all the rúlés of ° 
procedure and evid2nca which have to be enforced and follow- 
ed during the trial. But thase latter are means to an end, and 
the end is the right or rights claimed, and to be, or not to be, 
decreed. The far wider construction put upon the words in 
this Court is, ia my opinion, uncalled for, and will lead in prac- 
tice to the most disastrous consequences. The conduct of 
eivil business is already slow enough, but how can it ever be 
finished if the trial Judge has to frame twenty preliminary 
“decrees” in the course of every trial and so open the door to 
twenty successive appeals before any decision on the merits 
has been given? Upon this subject I may be permitted to 
call’attention to the weighty words of their Lordships of the 
Privy Council in Maharajah Moheshur Sing v. The Bengal 
Government @). This is nota question of mere words, empty 
' (3) (1859)7 M. L, Ay 288 sf R 
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F: B. dialectic, but of great and far reaching practical importance. - $ 
1914 I believe that this Court stands alone in the extension it has 
. “~~ given to the meaning of the term “ preliminary decree, ” and 
Caanmat- in view of the steadily increasing number of appeals from what 
“OWAME are called preliminary decreas, and may fairly be said to have 
Gavaaprane Deen held to be preliminary decrees by this Court, and the 
appa resultant delays, expenses, and harassments to which’ ‘suitors 
Beaman J, 27@ being subjected, it is very desirable that the whole question 
—- should be fully considered and authoritatively settled by a 
Full Bench. 


, HAYWARD J.—The plaintiffs sued defendants for an injunc- 
tion in respect of certain religious ceremonies. The defend- 
ants raised a preliminary defence that the mitters in dispute 
were caste questions outsida the jurisdiction of Civil Courts, 
The original Court held that the matters were within the 
jurisdiction of the Civil Courts, The District Court held on 
first appeal that this decision was not appealable at that stage, 
as it did not amount to a preliminary decree within the 
meaning of s. 2 of the Code of Civil Procedure. This Court 
has been asked to hold on second appeal that the decision was 
a preliminary decree and subject as such to appeal, relying on 
the cases of Krishnaji v. Maruti() and Sidhanath v. Ganesh (2) 
in which it was held Tespactively that the decision as to the 
defendant being an ,agriculturist and the decisions as to 
` misjoinder, limitation and jurisdiction were preliminary 

-~ decrees inasmuch as they determined the tights of the parties - 

. with regard to matters in controversy in the suit within -the 

meaning ofs, 2, Civil Procedure Code. 

~ It has, however, been.conceded that these decisions, if press- 

ed to their logical conclusion, would cover all interlocutory 

orders passed in the suit, a result Strongly condemned by the 

Privy Council in the following terms: We are not aw wo 

of any law or Regulation prevailing in India which regders 

it imperative upon the suitor to appeal from every inter. 

locutory Order by which he may ‘conceive himself aggrieved 

under the penalty, if he does not do so of forfeiting for ever 

the benefit of the considerdtion of the appellate Court. No 

authority or precedent has been cited in support of such a 

Proposition and we ‘cannot; conceive that anything would be 

more detrimental to.the* expeditious administration of justice 

than the establishment of a rule which would, impose upon the 


(1) (1910f12 Bom, L, R. 762, ,- (2) (1912) 14 Bom, L, R, 916° 
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suitor the necessity of so appealing; whereby on the ane F. B. 
haud he might be harassed with endless expense and delay i914 ` 
and on the other inflict upon his opponent similar calamities,’ —~ 
in the case of Maharajah Moheshur Sing v. The Bengal CGnayuat- . = 
Government (1) under the old Civil Procedure Code. It hasbeen BWAmI 
further pointed out that it was held in Rackappa v. Shidappa?) Giga 

_ under the present Civil Procedure Code, that a decision upon pp, x 

jurisdiction by the High Court had only the effect of regulating 
procedure and decided none ofthe rights ofthe parties for 
purposes of appeal to the Privy Council. It is necessary in 
all these circumstances to examine with particular care all 
the provisions relating to preliminary decrees contained in 
the present Civil Procedure Code before coming to the con- 
clusion that a result so strongly condemned by the Privy 
Council: has been intended by the Legislature. 

No doubt such a result might be deduced from a literal 
interpretation of the words of the definition “ decree means 
the formal expression of an adjudication which...determines 
the rights of the parties with regard to all or any of tte 

~~~vmatters in controversy in the suit ” and of the explanation 
“ a decree is preliminary when further proceedings have to be 
taken before the suit can be completely disposed of, It is 
final when such adjudication completely disposes of the suit” 
in s. 2 (2). Butit would appear that a limited interpretation 
was contemplated and that the adjudication determining the 
tights of the parties was meant to be ah adjudication after a 
complete hearing of the case, because it has been provided 
that only after such a hearing should judgment be pronounc- 
ed and be followed by decree by s. 33. This has been made 
still clearer by the rules relating to the hearing of the suit, It 
has been provided that preliminary issues of law should be tried 
if those issues would dispose of tne suit by O. XIV, r. 2, and 
at if the finding should not be sufficient for the decision 
should be a postponement of the hearing of the suit but 
e finding should be sufficient for the decision judg- 
ment should ‘be pronounced, even though the hearing should 
not have “been fixed for the final disposal of the suit by 
O. XV, I. It has been further provided that only after 
the case has been heard should there be judgment and that 
there should be a finding on each issue unless a finding on 
one or more issues should be sufficient for the decision of the . 


a R T TT = be e - R - 
(2) (1859) 7 M. I. A, 283 ab p. €32, 1913, decided on 9th April 1914, . 
(3) Civil Application No, 21 of 


HaywardJ. 
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W. B. ‘swt and that thë judgment should be the basis of the decree | 
1914 and that the relief grauted or ‘other determination. of the suit 
are should be clearly specified in the decree by O. XxX, rr. 1, 5 and 

‘Onanuat 6. The limited interpretation contemplated has been indicat-- 
swat ed with sufficient precision ‘by the following rules which 
Pb: specify the cases in which preliminary decrees may or shall 
CEP BAR: be. passed in: anticipation of the prescribed final decrees. 
s == These cases are administration suits, suits for dissolution of 

Hayward s partnerships, account suits and suits for partition dealt with _ 
in O. XX, rr. 13, 15,16 and 18. The only other preliminary 

and final decrees provided are those in mortgage suits under 

O. XXXIV. Special forms for these preliminary and final 

decrees have been prescribed in Appendix D, Nos. 3, 4 to IT, 

‘17 to 20 and 22 of the rst Schedule, It has then been 

provided that ‘if -a preliminary decree should not give 

satisfaction there must be an immediate appeal and that the 

‘questions thereby decided should - not be open to dispute 

on appeal from. the final decree by s. 97. But it has been 

‘Tecognized that-there well might be many interlocutory orders 

-not appealable as orders under s; 104 and not amounting tox ~~-- 

decrees which might seriously affect the final decision” of the 

suit and -it has been expressly provided that such orders 

should be open to consideration. on appeal from the decrees by 

‘& 105, Civil Procedure Code. It appears to me incontroverti- 

‘ble in view of all these provisions that the limited interpreta- 

‘tion indicated has- throughout been contemplated and that 

‘the only preliminary decrees sanctioned have been exhaust- 

ively enumerated subject of course to extension by further 

‘rules Jawfully framed and that in -all other cases the final 

‘determination of the suits has been required before preparation 

-of-the decrees. ` This limited interpretation has moreover the 

- merit-of avoiding the evils-so strongly condemned by the Privy 

Council and there would be a strong general presumption ~ 

‘against any other-interpretation out of respect for the Légis 

‘lature... -- Sb ag e ALF 

This matter is of far-reaching consequence to the adminis- 
tration: of -justice and should therefore, in my opinion, be 
` referred for- final decision by the Full Bench. 


TuIs reference was heardon the 29th September 1914 by a 
Full Bench composed of Scott C. J, and Heaton, Macleod, 
° Shah and Hayward JJ. : Í : 


D. A. Khare, for the appellant.—The term ‘decree’ , is 
defined fn the present Civil Procedure Code as “the formal 
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‘ expression of an adjudication which, so far as regards the Court F. ®. 
expressing it, conclusively determines the rights of the parties 1914 
with regard to all or any of the matters in controversy inthe co 
suit.” It may be either preliminary or final. A decree is Cnanmat- 
preliminary “when further proceedings have to be taken ~®WAMI 
parore the suit can be ‘completely disposed of.” It is final PRAE A 
‘when such adjudication completely disposes of the cuit.” appa 
This definition limits the point of decision to matters which —- 
determine the rights of parties. Matters in controversy arise 
on the pleadings of the parties, and are focussed in the issues 
raised. 

It cannot be said that every preliminary decree gives a 
ground of appeal. But when there is a question of jurisdiction, 
and the Court gives its decision on the question, there is a 

“preliminary decree and an appeal lies from it: Sidhanath v. 
Ganesh); Sakharam v. Sadashiv?) Kaluram v. Ganga 
ram(2); and Narayan v. Gopal i4). 

The Court should only go upon the definition of the term 
‘decree’ in s. 2 of the Code. The enumeration of prelimi- 
“paty—decrees in other sections and rules is not exhaustive. 
\ The section means that all rights, which are in contest between 
the parties and which are in controversy before a Court, when 
decided become the subjects of a decree. Compare s. 199 of 
the Code which makes a distinction between ‘decree’ and 
‘final order.’ The word ‘decree’ is mot separately defined 
in the section, as was done in the old Code; but it obviously 
refers back to s. 2. 


The term ‘preliminary’ must be construed with refeferide 
. to the main definition. When the decision refers to any 


matters in suit, the decree is preliminary ; it is final, when it 
refers to all matters in suit. 


` 


Dhurandhar, with G. S. Mulgaonkar, for the respondent — 

The distinction between a preliminary decree and a final 

decree is that the latter completely disposes of the suit, whilst 

the former only disposes of it partially: 

[Scorr C. J.—Do you contend that “ rights of the 

parties” mean the whole bundle of rights? ] 
I mean the rights with regard to which a suit is brought, 
«Every preliminary decree contemplates“further proceedings,” 








(1) (1912) 14 Bom, L R, 916, (3) (1913) 16 Bom, L, R- 67. 
(2)(1912) 15 Bom. L. R, 382 (4) (1914) 16 Bom, L, R. 206, 
e 131 se 
f e oy Saas e. 
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.®? B. 
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— 
. OHANIAL- 
SWAMI 
v. 
GANGADHAR- 
APPA 
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before the suit is completely disposed of. This import or 


‘meaning is made clear by instances of preliminary decrees 


given in the Code. Those instances are: (1) Administration 
suits (O. xx,r.13; App. D, Form No. 17); (2) Suits for 
dissolution of partnerships (O. xx, r. 15; App. D, Form No. 21); 
(3) Account suits (O. XX, r. 16); (4) Suits for partition (O. xx, 
r. 18); and (5) Mortgage-suits (O. XXXIV, r. 2, App. D 
Forms Nos.'3, 4, 5, to 9). In all these cases, the Court in the 
first instance determines the rights of the parties, and directs 
further proceedings to be taken. ` The Court stays its hands 
and awaits the result of those proceedings. The enumeration 


of preliminary decrees given in the Code is exhaustive: 


Khadem Hossein v. Emdad Hossein), which brought in 
s. 97 in the new Code. 

The definition of ‘ decree’ as given in s. 2 cannot ba limited 
in any way. The decision in a case must be arrived at after 
the whole hearing of the case (s. 33), except which it can be 
reached on a preliminary question of law (O. Xv, T. 2). 

[Scorr C. J.—-Section 33 says what should be done under 
certain circumstances: it does not say what should be done 
in all cases. The question seems to be, what is the meaning 
of ‘rights’, to what extent cau ‘rights’ be limited ? ] 

The ‘rights’ means substantial rights—the rights with 
regard to which relief is sought. 

[Scorr C. J.—The Court has to consider ‘rights’ with 
reference to the matters in controversy.} 

The definition of ‘ decree’ is in very wide terms. Some limit- 
ation should be placed on their meaning. What the limita- 
tion must be is suggested by the provisions of the Code: 
O. Xv, T. 33 O. XX, Tr. 5 and 6. 

[MAcLEOD J.—Can a judgment be a decree if it decides thd 
suit one way, and not be a deoree if it decides the suit the 


“other way ?] 


Yes, because in the former case the suit is decided ; me 
it is not in the second case. ee F 

As to what orders are considered decrees, see Bhikhaji Ram- 
chandva v. Purshotam (2); Subbayya v. Saminadayyar 2); and 
Maharaja Dhiraj Maharana Shri Mansingji v. Mehta Hari- 


_ harram Narharram), 


Khare, in reply. —The words “ the formal expression of an 


(2) (901) L. L. R. 29 Gal. 758. (3)1835) LL, R. 10 Bom. 200. 
(2) (1942) 1, Le R. a5 All. 159% (4) (1895) I. L, R, 18 Mad, 496. 
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adjudication which conclusively determines the rights ofthe F. B. j 
parties ” include a decision of the point of jurisdiction. The 491? 

word “right ” includes the.-determination whether a particue =~ 

lar Court should go into a Claim or not, and points to the right Canal. == 


of a-party to get his relief from a particular Court. >. AWAMI 
[HEATON J —An adjudication of a question of jurisdiction is q paints igs 
not an adjudication on merits. | 7 APPA 


The “ rights ” are not merits. They include both substan-- ~~ 
tive rights and adjective rights. “Matters in controversy” refer l 
to both questions of procedure and questions; regarding which 
relief is claimed—in short, they refer to all matters which go 
to the root of the question- 
_ (SHau J. referred to Bharat Indu v. Yakub Hasan (3). 


‘Cur. adv, vult. 


Scott C. J.—The.question arising in the suit in which this 
reference has been made is whether.a-decision in favour of the 
plaintiff upon a preliminary defence that the matters in 
dispute were caste questions outside the jurisdiction of civil 
Courts, amounts to a preliminary decree from -which the 

-~ unsuccessful party must at once appeal by reason of 
s. 97 ofthe Code, and the referring’ judgments call attention to 
Sidhanath v. Ganesh(?), in which it was held that decisions as 
to misjoinder, limitation and jurisdiction are preliminary 
decrees. This Court is of opinion that the judgment in the 
last mentioned case was wrong and that such ‘decisions are 
not preliminary.decrees nor is the decision. in- the referred 
case a preliminary- decree. We. also think certain dicta in 
Narayan v. Gopal (9, which are based upon Sidhnath v, 


Ganesh, go too far, 


(2) (1912) 14 Bom. L. R. 946, 
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bs Before Mr, Justice Davar and Mr, Justice Beaman, 


Re THE ARBITRATION BETWEEN THE BOMBAY 


x GAS COMPANY, LTD. 
1914 AND 


- THE BOMBAY, ELECTRIC SUPPLY AND TRAMWAYS 


Al yan 27 


COMPANY, LTD. 
In re THE INDIAN ARBITRATION ACT. 


Indian Electricity Aci (IX of 1910), Sees. 14, 19—Alteration of pipes or wires - 
—-Compensation for damage—Damage, detriment or inconvenience, 


The Bombay Gas Company had laid its gas main of 3 inches along a 
street known as Bapu Khote Street in Bombay, at a level of 2 feet 
ak inches to 2 feet 5 inches below the surface of a road. Towards 
the end of 1907, the Bombay Electric Supply and Tramways Company 
laid its electric traction cable along the street in earthern ware trough- 
ing diagonally across and over.the Gas Company’s main; and covered 
the gas main totally for a distance of l2 feet, and partially for a. 
distance of about 6 feet, leaving only 14 inches to 3inches of earth 
over the gas main, In 1913, the Gas Company were desirous of replac- 
ing the 3 inches main bya 4 inches main: but on digging the. sur“ 
face of the street, they found that about 36 feet of their main was 
rendered inaccessible for the purpose of removing the same by reason 
of the Electric Company’s cable, The Gas Company had to effect a 
diversion in the lay of their new main; and they claimed from the 
Blectric Company the costs incurred in such diversion, under 8,19 of 
the Indian Blectricity Act, 1910. To arbitrate upon the differences 
between the two Companies, Government appointed arbitrators under 
s. 52 of the Act. : 7 . 

The arbitration stated a special case under 8, 10,cl. (b), of the Indian - 
Arbitration Act, for the opinion of the High Court upon the following 
questions :— 

(a2) Whether upon a true construction ofthe Indian Electricity Act 
1910, the damage claimed to have been suffered by the Gas Company, 
was the subject of compensation under 8. 19 of the Act P 

(b) Whether by reason by the Gas Company not having ay, 
themselves of the provisions of s.14 of the Act they were ent} 
any remeđy in respect of the position of the cables Pp 


Heid, (1) answering the first question in the affirmatig 
damage claimed to have been suffered lay in the Gas Co: 
been deprived of access to ita own property by aci 
Electric Company in the exercise of its power. 

{2) That s. 1¢ of the Indian Electricity Act, 1934 
claim, for the provisions of the section a 
operator or by the owner at his request ay 
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present case the complaint was that the Gas Company was cut off from Q, cq, J. ¢ 


access to its own property by acts done in the exercise of its power by A ue 

_ the Electric Company and that those acts were not so done as to cause Peet 
the least damage, detriment or inconvenience to the Gas Company Re 
that might be. Man BoNBAY 


Tyrs was a special case stated for opinion of the High Court era 
under the provisions of S. 10, cl. (b), of the Indian Arbitration Tar BonsaY 
Act, by arbitrators appointed by Government under s. 52 of Erzorkic 


the Indian Electricity Act, 1910. 


The facts of the case were stated in the special case, the 


material portions of which ran as follows :— 


2, ByaG.R. No. C. W. 1110 of r7th April 1907 the 


Bombay Government in exercise of the powers conferred by 
s. 4 (1) of the Indian Electricity Act III of 1903 sanctioned 
the grant to the Bombay Electric Supply and Tramways Com- 
pany, Limited; (hereinafter called the Supply Cer r) of a 





Company ' 


license for the supply of energy for elect espect . 
of the City, Town and Island of P am therein 

f na RY Re. 
specified, and the Svaply- Jay = is pecame a 
licensee with*~ - Rg £903. 

5. ral ‘ . o of the 
eler 7 ispute in this 
mattes,. pany, Limited, 
(hereinafte, = _ ong Bapu Khote, 
Street on the ‘level of the top 

be 
of the gas main fortu.. we are concerned 
was from 27-24" to 2--.. evel of the surface of 
the road. Toate 


6. For some time previous to tù / monsoon of 1907 the 
Supply Company by their contractors Calendar’s Cable and 
Construction Co. Ltd. (hereinafter called the Cable Company) 
were carrying out the work of laying electric traction cables in 
u Khote Street proceeding from south to north, The work 
spended on the approach of the monsoon by which time 
es had been laid within about two feet of the south 
site in dispute. l l 
e 28th October 1907 the Gas Company received a 
that the Cable Company were about to proceed 
of laying cables in Bapu Khote Street and we 
atice, though given by the Cable Company 














tice under s. 15 (1) of the Act of 1903. 


- Company, was under the ‘circumstances. 
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` 8. Onthe 30th October 1ġ07 the Cable Company recom- 


merced work in Bapu Khote Street immediately to the north 
of the spot where the work had ceased before the monsoon; 
and laid their cables in earthenware troughing diagonally a- 
cross and over the Gas Company’s 3’ main so as to totally 
cover the main for a distance of 12’ and to partially cover the 


Tye Bomsar main for a distance of 6’~5” at the south end and 4’~5” at the 
jane north end. For the 12’ where the troughing totally covered. ” 
OMPANY the main the level of the bottom of the troughing was 3” to. 


334” above the level of the top of the gas main. For the 6’~3”at 
the south end the difference between the levels aforesaid was . 
14” to 3” and for the 4’~5” at the north end the difference bet- 
ween the levels aforesaid was 33” to 7}”. The work on the 
site in dispute was completed in about a week from the goth 
October. 

9. No responsible representative of the Gas Company 


. attended at the work while it was going on, and we find with 


regard to the laying of the electric traction cables referred 
to in the last preceding paragraph that the work was neither 
executed to the reasonable satisfaction of. the Gas omy 
nor must it be deemed to have been s> executed. an 
` ro. We also find that the 3” gas main fora distance of iat 
least 36’ was rendered inaccessible for the purpose of removing 
the same (except by slinging the said cables) by reason of the 
position of the said cables. 
11. No dispute, hewever, arose in connection: with the 

position of the aforesaid cables till the year 1913. 

"12. Early in 1913, the Gas Company, having found their 
aforesaid 3” main in Bapu Khote Street insufficient in size, 
were desirous of replacing it by a 4” main, and for this pur- 
pose had the street opened up and found the cables of the 
Supply Company in the position described above. 

t- 13. The following correspondence then passed between the 
Supply Company and the Gas Company :— - 














The Bombay Gas Company, Ld 


fl Bombay, 7th February 
To, : 
/ The Managing Engineer, 

i Bombay Blectrie Supply and Tramways 


Dear Sir, 
š Bary Kuore SIBEET, 

Cables laid on top of gas may 

Following my No.fi42-12 of the 17th Januar 
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addition to the length then diverted by us and paid for by Calendar’s 0, Ce Je 

Company that the cable is laid on our main rendering it totally 

inaccessible for a considerable distance further south. 1914 
I should be glad if you would instruct inspection to be made at once wet 

and let me know if the cable will be diverted or whether you will pay for Re 

the diversion of the gas main as before; whether direct or through con- Tar BONPAȚ 

tractors is of course immaterial to us as long as’ ‘you accept responsibility. GasComPany 


` £ : AND 
Please let this matter have. your immediate attention as the ground is Tae BOMBAY 


now open. ; 
i Yours faithfully, Pe 
(Sd.) A. R. Burcn p aaa 


General Manager and Engineer. 
The Bombay Electric Supply & Tramways Co. Lid. 
Bombay, 8th February 1913, 
To, 
The General Manager and Engineer. 
Bombay Gas Company, Lå., 
Bombay. 
Dear Sir, : 
Cables laid on top of gas mains: Bapu Khote Street. 

Iam in receipt of your letter No. 280-14 of the 7th inst, re relativs 
positions of the gas and electric mains in Bapu Khote Street, whith is 
having our immediate attention, 

ae Yours faithfully; 
` (Sd.) C. C, FowieR 


` Distribution Engineer. 


The Bombay Gas Company, Lid, 


Bombay, 12th February 1913. 
To, © 
The Managing Engineer, 
Bombuy Electric Supply § Tramways Co. Ltd. 
: Bombay. . 
Dear Sir, 
Your No. 979413: Baru KHors STREET, 
Cables laid on top of gas Mains. 
In answer to yours of the 11th instt, Iregret 1 am unable to give you 
SS information on matters as between this Company and the Municipality. 
Reseed note that -in order to obtain access to our services and lay new 
ones, we are obliged to abandon the main which has been rendered 
inacedgeible and are taking a fresh line as the matter is-urgent. 

It is therefore now not necessary to divert the cable, but I should be 
glad to hear at your very early convenience if the cost of diverting our 
main will be borne by youor whether I must place the matter before the 
Electrical Engineer, G@Ov‘Tnment- 

: Yours faithfully, 
. (5d.) A. R, BURCH 
General Manager 2nd Engineer. 
The Bombay Gas Company, Ltd. 


Bontbay, 24th Bebruaty!?23 5 


_ 
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. The Manag Engineer, f 
> ut _ Bombay Electric Supply & Tramways Co, Ltd, 
See om ae A Bombay. 
i Re . “Dear Sir, : 
Serhan Baru Knots Srreer, 
i AND : Cables laid on top of gas mains. 


Tuae Bomgay Ibeg to coall your attention tomy No. 320/13 -of the 12th instt. asking if 
Exzotrro you are willing to pay for the. relay of our main in this case, 


> Company Yours faithfully, 


(Sd.) A. R. Burom 
General Manager and Engineer. 

The Bombay Electric Supply & Tramways Co. Lid. 

Bombay, 27th February 1913, 
To, - 
The General Manager and Engineer, 
Bombay Gas Company, Ltd., Bombay, 
_ Dear Sir, ; 
Baru Knore Srrezr 
Cables laid on top of gas mains, 


Replying to your letter No, 407/13 of the 24th instt, I beg to inform 
you that, as} there is no question in the case in point of our having ~—— 


contravened the provisions of the Electricity Act we are unable to-go any 
further into the matter with you. 


Yours faithfully, 

- (Sd.) A. T. Coorzr, 
t4. The Gas Company, as intimated in their above letter 

of the 12th February °t913, laid their 4” main to the east of the 

line of their old 3” main ; the Supply Company, however, dec. 


lined to pay to the Gas Company any part of the cost of the 
7 diversion of the gas main. 


-I5. On the 23rd July 191 3 Messrs. Crawford Brown & 
Company addressed the following letter to the Secretary to 
Government ;—- . 

f 25th July 1913, 7 

“ We have the honour to request, dn beiialf of our clients, the Bombay 
. Gas Company, Limited, the nomination by Government under s. 52-of tho 

Indian Elestricity Act. 1910, of such Person ot persons as 
` think fit to act as Arbitrator or Arbitrators in a dispute 

between our clients and the Bombay Electric Supply and Tramways Co, Ltd. 

. The dispute has arisen with reference to the liability of the latter Com- 

pany to pay for the expenses incurred by the Bombay Gas Company, Limi. 

ted, in connection with the diversion of their gas main at Bapu Khote 

Street, such diversion being rendered necessary by reason of one of the, 

electric cables of the Bombay Electric Supply and Tramways Company, Ltd, 
- being laid (without our clients’ knowledge or Consent) on top of, parallel to 
_ and so as tg be liable to touch such gas main in contravention of the pros 


Government may 
which has arigen 
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visions of cl, 3 of s. 25 of the said Indian Electricity Act and in sucha O. @. J, 
manner as to render such main inaccessible”, 
"1914 


16. Government having been pleased to nominate us (i.e cw 
W. F. Stuart Menteth and M. R. Jardine) as arbitrators under Re 
s. 52 of the Indian Electricity Act, r9lo, in respect of the T#8 Bousar 
above dispute the Gas Company have claimed before us as oe 
compensation under s, 19 o! the said Act. up BOMBAY 
17. The Gas Company contended that the said trao- Eugoprio 
tion cables were not laid so as to cause as little damage, Coupan 
detriment and inconvenience as might be and they con- = 
tended that they had suffered damage by reason of the 
Cable Company having laid the cables in the position 
above described in that they were obliged after opening out 
the old 3” pipe-line to make further trench excavation for 
laying the 4” main to the east of the cables for a distance of 
about 5o feet and had been prevented from recovering the 50 
feet of the old 3” pipe on the ground that the same has been 
renderel inaccessible by the position of the cables, 
18. For the Supply Company it was contended that the 
—damage which the Gas Company claims to have suffered 
was not caused in the exercise of any of the powers con- 
ferred by or under the Act of 1903, and that, therefore, the 
claim does not fall within s. 19 of the Act of 1910. 
19. The Supply Company also contended that the remedy 
(if any) of the Gas Company on accownt of the position of 
the cables complained of was under s. 14 of the Act of 1903 
and that the GasCompany having, asis the fact, failed to 
avail themselves of the provisions of that section are not now s 
entitled to any remedy in respect of the position of the cables. 
20. The following issues of fact were raised before us :— 


(1) Whether the laying of the cable was not executed or must not be 
~~ deemed to have been executed to the reasonable satisfaction of the Gas 
mpany. [N. B. We have answered this issue in para 9. ] 

(2; Whether the Supply Company have caused ap little damage, detri- 
ment and inconvenience as might be in exercise of the powers conferred by 
or undex the Act. 

(3) Whether the Gas Company has suffered any, and ifso what, damage 

> by reason of the Supply Company’s exercise of such powers, 


21. The questions for the opinion of the Court are:— 


‘4. Whether upon a true construction of Act IX of 1910 the damage 
claimed to have been suffered by the Gas Company isthe subject of coms 
‘pensation under s, 19 of the said Act, 
2, Whether by reason of the Gas Company not heving availed them- 
R 193 s aa Se VOSS 
7 z 
G te 
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0. & J. selves of the provisions of s.14 of the said Act they are entitled to any 
1914 remedy in respect of the position of the cables, 


~~ > The special case was heard by a Bench consisting of Dayar 
‘Re and Beaman JJ. 
“Tas BomBay 


GasCompany Strangman, Advocate General, for the Bombay Electric 
. AND , Supply and Tramways Company. 

Ee Binning, for the Bombay Gas Company. 

“Courany _ Nicholson, for the Arbitrators. 

, DAVAR J.—In the special case submitted to us by the 
Arbitrators there are two questions for our consideration. In 
our opinion the first question referred must be answered in 
the affirmative. Large powers are conferred upon licensees 
under the Act, but these are accompanied by certain obliga- 
‘tions. Thus under s. 19 of the Act of 1910, the licensee is 
under the obligation of causing as little damage, detriment 
or inconvenience as may be in exercise of the powers conferred 

` upon him * and shall make full compensation for any damage, 
detriment or inconvenience caused by him or by anyone 
_employed by him.” The question is thus worded :—‘‘Whether—~~ 
“upon a true construction of Act IX of 1910 the damage claim- 
ëd to have been suffered by the Gas Company is the subject 
of compensation under s. 19 of the said Act?” Clearly it is. 
For the damage claimed to have been suffered lies in the Gas 
- Company. having bee deprived of access to its own property 
“py: acts done by the Supply Company in the exercise 
‘of its power. The Supply Company’s contention is 
‘that such damage could not be the subject of compensation 
‘under s. 19 because it was not caused in the “ exercise of the 
power ” but was a mere consequence of what was otherwise 
„in all respects -rightly done by the Supply Company 

_ in the exercise of that power. This, in our-opinion, is wrong- 
Whether there was in fact damage or not, what is alleged-ag 

-.damage was clearly caused once and for all in the exercise of 

` the power conferred upon it by the Supply Company 

_ when by laying its wires over the Gas Company’s pipe, it cut 

the latter off from reasonable access to its own property, 
The case of Swansea Corporation v. Harpur), cited in 
support of this contention, is so different, both in its facts and 

“ithe principle, upon which it is decided, that we think it 

“unnecessary ‘to discuss it. It is further contended on behalf 


Se ee (a) [3912] 8 K.. B, 493, 
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of the Supply Company that if in the exercise of ¢he O. C.. 
powers conferred upon it, it has caused as little damage, 41914 
detriment or inconvenience as may be, it cannot be liable in cw 
damages under s. 19. Whether it has, in fact, caused as little Re 
damage. as may be, is not a question of law but of fact, and TE Bomar 
must be answered by the Arbitrators. But assuming that ahaa 
that is the true construction of the sentence, notwithstanding Tas Bousay 
the words immediately following ‘make full compensation .Eiuctaic 
for any damage,” it would still be a question of fact whether slik 
and to what extent that.minimum damage had been exceed- Davar-J.: 
ed, and, if exceeded even by one rupee, the licensee wouldbe ~~ 
bound to pay thatrupee. The point of the Gas Company’s 
complaint is that more than this minimum of damage, 
detiiment or inconvenience was caused by the Supply 
Company and that isa question yet to be answered by the 
Arbitrators. 
In our opinion the second question must be answered in the 
negative. What the question really invites us to do, although 
it might perhaps have been more happily worded and the 
Hon’ ble Advocate General admits this, is to decide whether in 
this matter the Gas Company was bound to proceed under 
s. 14 of, in other words, whether that section applies. For, if it 
does, there is an end of the Gas Conpany’s case. There 
could be no claim for damages by the operator against the 
owner under that section, of the nature of the damages now 
claimed by the Gas Company. All acts done under that 
section are done by the operator or by the owner at hig 
request and expense. It is, therefore, perfectly clear that the 
operator could not claim damages for acts of his own or done 
on his behalf and at his expense by the owner. Here the 
claim is quite differently grounded. What in effect the Gas 
Company complains of is that it was cut off from access to itg 
wn property by acts done in the exercise of its power by the 
ly Company and that those acts, were not so done as 
se the least damage, detriment or inconvenience to the 
ipany that might be. 
f this reference to be dealt with by the Arbitrators. 
Order according! y. 
r the Arbitrators: Litile & Co. 
Gas Co.: Crawford, Brown & Co. 
Bombay Electric Supply ahd Tramways , 
lunt & Caroe, 
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- APPEAL FROM ORIGINAL CIVIL. 





Befora Sir Basil Scott, Kt., Chief Justice, and Mr, Justice Davar., 
R. D. SETHNA 


v. 
JWALAPRASAD GAYAPRASAD. « 


Hundi Shak Jog-—-Payment to the Shah—Fraudulent Hundi—Duty of Shah to 


trace the drawer—Payment of Hundi not ag Shah but as indorace for 


collection of the Hundi—Custom of Marwari merchanis. 


On the roth June 1912, the plaintiff received in Bombay a letter from 

B at Harpalpur advising despatch of a railway receipt for 300 bags of 
lingeed stated to have been consigned by R from Ranipur, and asking 

. the plaintiff to sell- the goods and meantime to accept and pay on 
presentment two Shah Jog Handies for. Rs. 2,000 éach, The same day 
one of those Hundies was presented hy defendant No. 1 for payment ; 


and the otber, by one G. No paymont-was made. The railway receipt. 


was received on-the-1ith, The plaintiff delivered it to K and received 
Rs. $600 from him, . The plaintiff then paid. the amount of. the Hundi 
to defendant No. 1 in full and to G he paid the balance -of what he bad 
received from K, The goods, however, never arrived and the plaintiff 
took back the receipt and refunded the amount to K. Subsequent 
inquiries showed that both the Hundies and the railway receipt were 
fabricated. This came to the snowledge of the plaintiff by the end of 
August; but it was not till the 25th- of September that the plaintiff 
gave notice to the defendant. No.’1 to refund. The plaintiff sued to 
reccver the money paid,by him from defendan? No, 1, placing reliance 
on the custom that the Shah who obtained payment of a Shah Jog Hundi 
was, in the event of the Hundi turning out tu be fraudulent, bound to 
refund the amoun» of the Mundi with interest unless he produced the 
actual drawer or the person who committed the fraud, 

Held, (1) that the plaintiff would have no eqnity to recover back the- 
amount from the defendant No. 1 who was paid not as a Shah but ag 
the indorsee for collection of 3 Bundi purporting to have been drawn 
against the security of a railway receipt ; 

(2) that assuming that there might be liability imposed on the firs 
defendant by reason of the payment to refund or to trace the H 
te its source, thac would only be tha case provided notice was 
wi hia a reasonable time of the discovery of the forgery ; 

(2) that the Hundi had been ‘traced to its source’ within 
ing of the Marwari Association Rules before the first de 
received intimation of the fraud. 


APPEAL from the decision of Macleod J. r 
ante, where the facts‘of the case are set fi 





*Appeal No, 17 of 1914, Suit:No. 121 
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The Rule 16 of the Marwari Shroff Association raneas 0. OJ. 


follows :— 1914 

In case of a Hundi coming in any fraudulent wav, if the party receiving 7 —_— 
the amount of the Hundi (i. e.) who re:eives the amount of the Hundi as R.D.Serana 
Shah, takes it to the stage, (i.e. traces it to its source), itis allright. If, x Us i 
perchance, he does not take it to the stage (i. e. traces it to its source), the co 


party receiving the amount shall re-pay it to the party paying it with 
interest at as, 73 annas seven and three-fourths from the lunar date of | 
payment of the amount. 


— 


Setalvad, with Desai, for the appellant. 
Kanga, with Vakil, for the respondent, 


Scott C. J.—This is an appeal from a decree of Mr. Justice 
Macleod dismissing the suit. : 

The suit was filed by Bansidhar Lachminarayen now 
an insolvent and represented by the Official Assignee to 
recover from the defendants Rs: 3,000 with interest from the 
roth June 1912 upon a plaint containing the following 
allegations :— 

On the roth of June 1912, the plaintiff received a letter 

~addressed to his firm in Bombay purporting to be from 
one Ramlal Ramprasad of Harpalpur in Alipur State in the 
Bundelkhand Agency. The letter enclosed what purported 
to be a railway receipt for 300 bags of linseed stated to have 
been consigned by Ramlal from Ranipur station and the 
plaintiff was asked to sell the goods and@ meantime to accept 
and pay on presentment two Hundies for Rs. 3000 each dated 
the 15th ‘Jeth Sud 1969 drawn by Ramlal in favour of the 
second defendant firm of Munalal Gayaprasad. On the same 
day one of the Hundis being a Shah Jog Hundi drawn on the 
plaintiff by Ramlal in favor of Munalal was presented by 
the first defendant and on the same day the other Hundi 
“mentioned in the letter was presented by Gopaldas 
labdas. 

The first defendant’s firm being respectable Shroffs and ful- ` 
filling the qualifications of a Shah the plaintiff paid them the . 
amount of the Hundi on their responsibility according to the 
well-established custom in regard to Shah Jog Hundis. The 
plaintiff delivered the railway receipt to one Kilachand in 
fulfilment of a contract for sale of linseed and received from 
Kildchand Rs. 5,600. As the goods mentioned ip the railway 
receipt never arrived the plaintiff in August took back the 
railway receipt and refunded the amount paid by Kilachand, , 
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Oe G. J. He was informed by the Railway Company on the 
22nd of August that the railway receipt appeared.to bea 


1914 
—_ —~ fabrication. The plaintiff also began inquiries on his 
R.D.Szruxaown account from which he had reason to believe that the 
v: second defendant firm belonged to Kamlaprasad Munalal, the 
TWALA” Stati f Harpalpur, th b fi 
PRABAD ation Master of Harpalpur, that no such person or hrm -as 


—— Ram'al Ramprasad by whom the Hundis purported to be, 
Scott U. J. drawn ever existed and that the Hundis and the railway’ 
receipt were fabricated by the .said Kamlaprasad Munalal or 

by some one at his instigation or in collusion with him for 

‘the purpose of defrauding the plaintiff. Che plaintiff says 

that in accordance with the well-established custom. among 
Shroffs and according to the rules of the Marwari Panch, 
Shroff Association in respect of Hundis the Shah who obtains: 
payment ofa Shah Jog Hundi is, in the event of the Hundi’ 
turning out to be a false, fraudulent, stolen or forged Hundi, 
bound to refund the amount of the Hundi with interest unless 

` he produces the actual drawer or the person who committed 

the fraud. ; 

It was proved at the hearing that the above statement of fs 
facts as appearing in the plaint was not correct in that the” 
Hundi was presented for payment to the plaintiff on the roth 
June by the first defendant and payment was then refused“ 
and was only made on the 11th after the arrival that’ day of 
the railway receipt and after the payment by Kilachand of 
Rs, 5,600 being ninty per cent. of the price of the linseed 
supposed to be represented by the railway receipt. It was 
also proved that the Marwari custom referred to in the plaint 
as declared in the rules of the Marwari Association is that 
‘In case of a Hundi coming in.any fraudulent way if the party 
receiving the amount of the Hundi receives it as a Shah he ig 
absolved from liability if he traces the Hundi to its source, 
But if he does not doso he must repay the amount of the“ 
Hundi with interest.” a we 

‘According to the statement in the plaint the fraudilent 
way here referred to covers not only the case of a forged but 
also of a stolen or lost genuine Hundi. To the same effect 
is the plaintiff's deposition. The. first issue raised was 
whether the Hundi in question was paid on the responsibility 
of the first defendant asa Shah and in accordance with the 

. custom alleged, < 
The plaintiff with reference to this issue deposed that he- 
-@id not know the writer Ramlal or the firm of Munalal- 
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Gayaprasad and if he had not got the railway receipt-he 0, C. ol. 
would not have paid the Hundi. He only paid onthe Hundi 49414 
and another Hundi presented by another firm of Shroffs =~. 

up to ninty per cent. of the value» of the goods. _ He paid the R.D.Sgtawa 
defendant’s Hundi in full and the other in part. ` He received Ue 

Rs. 5600 for the railway receipt from Kilac and before he paid 
the defendants. The learned Judge, however, disposed of = —— 
the first issue by saying “the Shah does not guarantee the Scott 0. J» 
solvency of the* \rawer, he guarantees the genuineness of the 

Hundi. A der” will not pay a Hundi unless he has funds 


in his hands’ g to the drawer, or is willing to give 
him credi’ o l not pay on presentation of a Shah Jog 
Huo $s < \ heis satisfied. as to the respectability 
of te, % <= him in case of anything afterwards 
goir, O D G dis: see Davlatrain Shriram et.al. v. 
Bub 2 @.. Therefore the issue is somewhat 
oe Pan o T zT “ . . 
AN o accept this view which was also 
; % a ¥ Ge ; x 
ro Yo o % nt’s counsel. In the case decided 
vb % KA a: 9, mmon ground that if payment 
—4 KS ae, a Hundi which afterwards, 
39a Ò, a drawee who has paid is 
E W „gm the Shah to whom it has been 
p”? ; .ufiless he otherwise discharges himself in the 


Way). Sir Joseph Arnold says at p. 29: “ It 
43 to me that this evidence strongly tends to show 
that the drawee of the hundi, in. accepting and, paying it 
looks very mainly to the skak as responsible in case of 
anything afterwards going wrong with the hundi; and that i 
.he'relies on the solvency and respectability of skah. as one of 
the principal grounds in inducing him tomake payment without 
“further inquiry”. : Toan 
But in the case of a lost or stolen Hundi the Hundi is ex 
othesi genuine ; theretore the liability of a Shah who is paid 
not rest on a guarantee of genuineness, The liability of a 
who endorses a Bill of Exchange and passes it on under 
aw is only that of a surety for the drawer and the 
ut his position does not involve any liability £o the 











KA 


¿ficult to say what is the ‘idea underlying the 
à. Itis perhaps this: that of two innocent- 
earest in, the line of succtssive holders ' 


$) ó B. H. C. R. O, C. J. 24 29, 
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to*the person who committed the fraud must find out the guilty 


party at the risk of otherwise having to recoup the innocent 
payer. In the present case, however, it appears to us that 


R.D.Sutuna the first defendant was paid not as a Shah but as the indorsee 


te 


oe 


for collection of a Hundi purporting to be drawn against the 


Security of a document representing 300 tons of linseed, for 


payment was in fact refused until the railway receipt came 


-to hand and had been sold for cash and no more was paid to 


the holders of the Hundis than the exact amount realised on 
the railway receipt. This is a state of affairs not dealt with 
or contemplated in Davlatvam Shriram et, al. v, Bulakidas 
Khemchand(1). The rules of the Marwari Association which have 
been put in relate to cases where the party who receives the 
amount of the Hundi receives it asa Shah. If the plaintiff 
simply paid on ‘the security of the railway receipt he 
would have no equity. to recover back the amount from 
the first defendant: see Leather v. Simpson (2); and Baxter 
Ve Chapman (3), 

Assuming, however, that there might be a liability 

imposed on the first defendant by reason of the payment ~ 
to refund orto trace the Hundi to its source this would 
only be the case provided notice was given within a reason- 
able time of the discovery of the forgery, that is, provided 
the plaintiff lost no time.in making this communication 
and claiming the refund: see Daviatram Shriram et. al. y. 
Bulakidas Khemchand(4). The duty of the plaintiff cannot be 
put lower than this, although the Hindu law merchant may not 
be so strict as to notice of dishonour as the English law, as to 
which see Megraj Jagannath v. Gokaldas Mathuradas (5), 
It is, however, quite clear that the plaintiff knew long ` 
before the end of August that the Hundis and the forged 
railway receipt were part of a fraudulent scheme of kite 
fying perpetrated by Kamlaprasad, the Station Maste 
Harpalpur, the owner of the second defendant’s firm, y 
notice was given till the demand of refund on 
September to the plaintiff who ın his ignorance had 
to deal with and give credit in account to the seco 
firm up to the ead of tne Maru year. it wasu 
that the lower Court dismissed the suit an 
was a sufficient ground. l 
(a) 0869) 6 Bom, H. U. O. © J.24, 29, 

(2) (18721) L. R. 11 Eq. 398, 

(8)(48782 19 L, T, 642. 











e 
| VOL. XVI.] THE BOMBAY LAW REPORTER. 


its source,’ within the meaning of the Marwari ‘Association 
Rules before the first defendant received intimation ` of the 
fraud and that the second defendant’s firm was in the circum- R.D. Smrana 


‘977 
We are also of opinion that the Hundi had been ‘trace to 0. œ J. 


1914 
~~ 


Staficés “ the person from whom the forged Hundi was v. 


bought” within the contemplation of Sir Joseph Arnould’s 742 


PRASAD 
judgment. The learned Judge thinks not, because the second — 
defendant only sent the Hundi- for collection to the first defen- Se _U. J. 
dant, but as he gave credit in account for the proceeds he was 


Suganchand Shivdas, 0) 


ià effect the buyer of the Hundi: see Mulchand Joharimal v. 


__If thé first defendant was only the holder for collection of a 
Hundi handed to him by the second defendant’s firm who were 
the actual payee (and as it appears also the drawer) the second 
defendant’s firm would be the proper defendants to proceed ` 
against: see London and River Plate Bank v. Bank of 


Liver pool. (2) 


We affirm the decree and dismiss the appeal with costs 
throughout excluding, however, the costs of cross-objections — 


~~—ather than that as to costs. 
Appeal dismissed. 


. Attorneys for the appellants: Malvi, Hiralal, Mody & Coa. 


Attorneys for the respondent : Ardeshir, Hormusji, Dinshaw 
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pf— Retrospective effect. 
913, has no retrospective effecte 
SUIT lor declaration. ~ ~ 


One Shaikh Abdulla died on the 14th August 1906, leaving 
him surviving his two daughters: Amirbibi (plaintiff) and 
Azizabibi ( defendant No. 1 ) 

By a deed-poll dated the 23rd March rgor, he. declared in 


(2) (2875) L. En R. 1 Bom, 23. (2) [1896] 1 Q. B. 7412 a 
* 0,0, J. Suit No, 29 of 1914. 
g 123 . . 


é -t 
? 
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.0.,0. J. effect that he had the property therein described in Wakf as a 
1914 Mutawali or.trustee. Ths trusts more particularly described 
veya were i— y 
_AMIRBIBI «Ont of the remaining rents and profits shall be paid to feed five Fakirs 
v. (mendicants) every Friday night, and shall also be paid for reading the 
ÅZIZABIBI whole Kuran every month and for Fatiha ceremony every year in the 
3 . months of Mohorum, Rabinlakhir, Rajab and Ramzan and for offering every 
‘month oil two seors and a half for lighting the Masjid situated in Huzaria 
Street. 

Thesaid Amirbibi and Azizabibi are equally entitled to receive all the re- 
maining rents and profits thereof for their maintenance as well asthe mainte- 
nance of their children; but in case any male or female children or child skall 
hereafter be borne by me shall also be entitled to an equal share therein. 

After the decease of the said Amirbibi and Azizabibi, . , their descend- 
ants generation after generation as well as my other descendants male or 
female generation after generation who may survive shall equally be entitl- 

` ed to all the remaining rents and profits, 

God forbid if there should be no descendants, male or female, then the 
femaining rents and profits shall be for the use and benefit of poor persons 
of my community or for any meritorious acts or for the use of the Masjid 
situated in Huzaria Street as the Superintendent or Mutawali for the time 
being for the said Masjid may think,” 


Amirbibi filed this suit on the 9th January 1914 to have’ it 
declared that the said deed-poll was void and of no effect 
‘and that the plaintiffand Azizabibi (defendant No. 1) were 
absolutely entitled to the property. 

The net annual incgme of the property was about Rs. 800. 
To carry out the religious trusts specified in the deed-poll, viz., 
feeding the Fakirs, reading the Koran, lighting the Masjid, and 
for Fatiha ceremonies, a sum of Rs, 64 would be required, The 
plaintiff offered to invest the sum of Rs. 2000 in Government 
Promissory Notes and to pay Rs, 64 out of interest. 

a The first defendant Azizabibi and the Advocate General 
ja štibmitted to the orders of the Court. 


Mulla and Mirza, for the plaintiff and defendants Nos.1 and’2; 
Jardine, Acting Advocate General, for defendant No. 3: 


9 


MacLzop J.—One Shaik Abdulla bin Shaik Ebrahim, a 
Sunni Mahomedan, died at Bombay on or about the 
qth of August 1906 leaving him surviving as his 
only heirs according to Mahomedan law two daughters 
Amirbibi and Azizabibi, By a deedepoll dated- the 23rd 
March ror the said Shaik Abdulla declared in effect that he 
held certain. property belonging to him in Huzaria Street in 


a. 4 
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Wakf as a Mutavali or trustee upon the trusts following, O. Q. J. 
VIZ. (— 1914 

(a) Out of the net rents of the said property “to feed'five ~~ | 
Fakirs every Friday night, to pay for reading the Koran AMIRBIBI 
every month and for Fatiha ceremonies in the months of P 
Mohram, Rabinlakhar, Rajab and Ramzan and for offering ~ —— 
every month oil two anda half seers for lighting the Masjid Macleod 
situated in Huzaria Street. 

(0) To pay the balance of the said rents to his daughters ° 
and any other child that might thereafter be born to the 
settlor in equal shares for their maintenance and the 
maintenance of their children therein named, and after the 
death of his daughters to pay the same to the second defend- 
ant and the said Yakubkhan and Dawoodkhan and their 
descendants generation after generation as well as the settlors 
descendants male or female generation after generation. 

(c) On failure of decendants to use the balance of the said 
rents for the benefit of the settlors community or for 
meritorious acts or for the use of the said Masjid as the 
trustee for the time being might think proper.” 
~"Ehe annual gross income of the property is said to be 
Rs. 960 and the annual net income about Rs, 800. The 
amount required for the purposes set forth in sub-cl. (a) of 
para 2 of the plaint is said to be about Rs. 64. 

The plaintiff as one of the daughters of the deceased has 
filed this suit against her sister and her sister’s son and the 
Advocate General, praying that it may be declared that the said 
deed-poll is void and of no effect and that the plaintiff and 
the first defendant as the sole heirs of the said Shaik Abdulla 
are absolutely entitled to the said immovable property. E 

The deceased had executed a similar deed-poll in respect of 
another property on the same day and that deed-poll was the 
subject-matter of Suit No. 857 of rgrri n which a decree was 
assed on the 13th February rgr2 by Mr. Justice Beaman, by 
whigh it was declared that the deed of settlement mentioned 
in the plaint was null and void except as regardsthe charities 
mentioned in Ex. B to the plaint. The decree further ordered 
that plaintiff and the first defendant should invest a certain 
sum to provide for those charitable purposes, and declared 
that when they had so done they would be absolutely entitled 
to the immovable property mentioned in the deed. ° 

It cannot be doubted that under the decisions of the Privy 

r 124 =e 
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Couscil, the deed dn this:suit would have -to be declared to’ 
be void except as regards the charities mentioned insub-cl. (ay 
of para 2 df the plaint. :But it has: been contended that 
those decisions no longer apply, now that the Mussalmans: 
Wakf Validating Act VI of 191g has been passed. It is- 
argued that the effect of that Act is’ retrospective and that. 
all deeds of Wakfs‘hitherto created which might be declared 
void and of no effect, ifbrought before the Courts, are now made 


good, and there is some -ground for that argument in the 


Preamble of the Act. But there is a distinct conflict between 
the Preamble of the Act and the Act itself. The Preamble. 
runs as follows :— l 

‘Whereas doubts have arisen regarding the validity of 
Wakfs created by persons professing the Mussalman faith in. 
favour of themselves, their families, children and descendants 
and ultimately for the benefit of the poor or for other religious, 
pious or charitable purposes; and whereas it is expedient to 
remove such doubts; It is hereby enacted” — 

A preamble sets forth the reason for the particular Act of 
the Legislature and foreshadows what is intended to be 
effected by the Act. But, to see what has been actuall 
effected by the Act, one must look to the Act itself, and the 
Act seems to have -failed entirely to produce the effect which, 
it might be gathered from the preamble, was intended, that is 
to .say, intended according to the construction *put upon it by 
the Advocate General. * The word “created” in the Preamble 
might be read as including not only Wakfs to be created in 
the future but also Wakfs already created in the past. It 
may have been the intention to validate all Wakfs which 
could be get aside under the previous decisions of the Privy 
Council when they came before the Courts, or it may have 
been intended that if such Wakfs were created in future, they 
would under the Act be held good. These are the alternative 
constructions which can be applied to the preamble. Then 
turning to the Act itself, it curiously enough does not provide 
as usually the case for the date on which the Act shall 
come into force. Therefore I presume the Act came into 
force on the day it received the assent of the Governor 
General in Council. The Act refers solely to Wakfs which 
shall be created in the future.. Section 3 says: “ It shall be 
lawful for. any person professing the Mussalman faith to 
create a Wakf which in all other respects is in accordance with 
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the provisions of Mussaliman: law, for the following among 0.0. J. 
other purposes :—” 1914 
There is nothing in the Act about Wakfs which are already =~ e 
in existence when the Act was passed, and there is nothing in AMI=BIBI 
the Act which enables me to hold that the provisions of the ees 
Act shall apply to such Wakfs; and therefore, in my opinion, —— < 
whatever the intention of the Legislature may have been, it Maoleod J. 
has by this Act only enabled Mahomedans in future to create = 
Wakfs by deeds which, under the previous decisions, would be 
liable to be set aside, as contrary to the provisions of Mussal- 
man law, and therefore as regards this Wakf which was created 
in March 1901 the old law applies, As the deed is clearly 
intended to effect a permanent settlement of the property on 
the settlor’s descendants and the ultimate gift to charity is 
purely illusory, the deed must be set aside except as regards the 
charities referred to above which can be given effect to. 
It has been arranged between the Advocate General on the 
one hand and the plaintiff and the defendants on the other 
hand that Government Promissory Notes of the nominal valué of 
Rs. 2400 should be purchased and should be settled in trust 
~ eae for those charitable purposes. After that has been 
done t e property will be declared the absolute property of 
the peu e the first defendant. 
Costs will Come out of the settled property, those of the 
‘third defendant as between attorney and client. : 


Order accordingly. 


Attorneys for the plaintiff : Sabnis and Goregaonkar. 
Attorneys for the respondent: Little & Co. j 


Eprrors Nors.—See, to the sume effect, Rahimunnissa Bibi v. 
Shaikh Manik Jan (19 C. W. N. 76). 


N END OF VOLUME XVL 
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Acknowledgment of mortgage in promissory 
notes. See LIMITATION ACT, 1908, s. 19, 20 
_ Act XI of 1859, what is sold at a sale under 
—Purchaser— Adverse possession —Limitation 


. —Proceedings under Reg. II of 1819, value of 


decision in—Thakbast proceedings, value of 
decisions in transactions based on determinations 
in such proceedings— Estoppel—Acqutescence— 


\ 
N Conduct of parties—Practice—Concurrent find- 
` ings of fact. , 


Under a sale held under Aot XI of 1859 what 
ig sold is not the interest of the defaulting 
owner which is determined on his failure to pay 
the Government assessment; but the interest of 
the Orown, subject to the payment of the 
Government assessment, and therefore the 
period of limitation for adverse possession against 
the purchaser at such a sale only commences to 
run from the date of the sale. 


Parties to proceedings under Reg. II of 1819 


and also to those instituted in the Court of the 


Thakbast Deputy Collector, are, no doubt, not 
estopped by the decisions arrived at therein, as 
they would be in regular proceedings in Courts 
of law, but those determinations are obviously 
of high authorivy and when acquiesced in by all 
the parties interedted for a length of time, and 
made the basis of important transactions, should 
not be disturbed unless upon the clearest proof 
that they are erroneous. 
MAHARAJA BURJA KANTA AOHARJYA 
BAHADUR v. SARAT CHANDRA ROY 
CHOWDHURI, 925 


Acts (Bombay).— ` 
—1862-—V. 
See BHAGDARI ACT. 
~1863-Ii. : 
QUMMARY SETTLEMENT ACT. 
‘74—11. 
EDITARY OFFICES ACT, 


y. 
TRUE CODE. 


LEMENT ACT. 


’ 


ior (CITY). 


Acts (Bombay)—(concluded). 
——1888—VI}1. 
See GUJARAT TALUKDARS ACT. 
——1901—IIL. ss 
See MUNICIPALITIES AOT (DISTRICT). -~ 
—41905-I. : eee 
See BOMBAY COURT OF WARDS AOT. .- 
Acts (India).— 
— 1860—XLYV. 
See PENAL CODE. 
— 1865—XV. a rent 
See PARSI MARRIAGE AND:DIVOROH AOT, 
—1867—XXvV. 
See PRINTING PRESSES AOT. 
— 1869—IV, l 
See DIVORCE ACT. 
—XIV. 
See BOMBAY CIVIL COURTS ACT.. . 
—-1870—VII. 
See COURT FEES ACT. nat 
—— -XXI o 
See HINDU WILLS AOT, 
— 1872-1. 
See EVIDENCE AOT., | 
2 IX. 
See CONTRACT ACT. 
—1876—X. 
Sce REVENUE JURISDICTION ACT. e 
— 1877-IIl. 
See REGISTRATION AOT, 1877. 
——1881—V. f 
See PROBATE AND ADMINISTRATION AOT. 
——— XXXVII. ae 
See NEGOTIABLE INSTRUMENTS AOT. 
— 1882-1, 
See TRUSTS ACT. 
———IV. 
See TRANSFER OF PROPERTY AOT, _ 
——— VI. ; 3%. 2, 
See COMPANIES AOT. i p 
XIV, : 
See CIVIL PROCEDURE CODE, 1882, 
— 1884-—IV. 
See MERCHANDISE MARKS AOT, 
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Acts (India) —(concluded). 
*—1887—IX, 


See SMALL CAUSYs COURTS (PROVINCIAL) 
AoT, ° 


—1890—VIII, 
e See GUARDIANS AND WARDS ACT. 
———-—- IX, 
Sce RAILWAYS AOT, 
— 1894—I, 
See LAND ACQUISITION AOT, 
-—1897—X, 
Sea GENERAL CLAUSES AOT. 
—1898—V. 
See CRIMINAL PROCEDURE CODE, 
—1899-II, 
See STAMP AOT. 
-— 1908—V, 
See CIVIL PROCEDURE CODE, 1908. 
XVI, 
See REGISTRATION ACT, 1908, 
—1910—1. 
See PRESS ACT. 
—-—IX, 
See ELECTRIC ACT, 
—19]3—VI. 
See WAKF AOT, 
Act (Madras).— 
— 1865—VIII. 
See MADRAS RENT RECOVERY AOT. 
Adoption Sce HINDU LAW, ADOPTION. 
Agreement discovered to be void, compen» 
See CONTRACT ACT, s. 65. 62 








sation for. 
Alluvion and diluvion. See LANDLORD 
AND TENANT, TITLE TO RE-FORMED 
LANDS. 323 


Appeal in criminal case to Privy Council. 
See PRIVY OOUNCIL 544 


Arrears of house-tax, recovery of. See 
MUNICIPALITIES ACT (DISTRICT), s. 82 749 


Arbitration—Award—Proceedings to en- 
force award —Powers of an arbitrator—Juris 
diction of the Court— Misconduct or corruptizn— 
Award bad in part but separable—lIrregularities 


in proceedings in reference—Notes of proceed , 


ings—Arbitrator as a witness—Code of Civil 
Procedure, 1908, (Act V of 1908}, Schedule 9: 
paragraphs 20 and 15. 


When a matter, which is within the power 
of an grbitrator ig corisidered eby him, his 
decision thereon cannot be questioned in a legal 
proceeding to enforce his award unless a charge 

e 
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of corruption or misconduct against him is 


Arbitration—(concluded). ° 
established. 


When a separable portion of an award is bad, 
the remainder of the award, if good, can be 
maintained. | 
The inclusion in an award of a decision on a 
matter which is outside the power of an arbi- 
trator will render his award invalid unless the 
portion of the award relating to such a matter 
is separable from the rest. 


If irregularities in procedure in a reference to ? 
arbitration can be proved which would amount 
to no proper hearing of the matters in dispute, 
there would be misconduct sufficient to vitiate 
an award without any imputation on thé 
honesty or impartiality of the arbitrator, 


An arbitrator should make and retain for 
subsequent use, if necessary, notes of the pro- 
ceedings before him, but the absence of such 
notes is not a ground on which an award should 
be set aside at the instance of one of the parties 
who must have known the general course of 
procedure and who did not make any protest 
until after the making of the award with the 
terms of which he was not satisfied. 


An arbitrator seleoted by the parties is bound 
to give evidence as a witness in a legal proceed- 
ing to enforce his award, and where a charge 
of dishonesty or partiality is made ag Yost an 
arbitrator, any evidence relevant tiiereto which 
he can give is admissible, but th evidence ad- 
mitted as relevant on a pet dishonesty or 
impartiality must not be used for the ‘purpose 
of sorutinising the decision of the arbitrator on 
matters within his jurisdiction and on which 
his decision is final, 


MUSAMMAT AMIR BEGAM v. KHWAJA 
SAIYED BADR-UD-DIN HUSAINI. 418 


ı procedure in reference to suits against 
military officers. See BOMBAY HIGH COURT 
CIVIL CIRCULARS, vi, r. 2, 517 










————, reference to arbitration out of C 
cannot stay a suit. Ses CIVIL PROCE 
CODE, sch. II, cl. 19. 


Attachment—Fzecution nroceedj 
of. 

Where an order vesting 
insolvent in the Official Assi | 
Court having jurisdiotion 
under the Indian Insolven 
12 Vic., c, 21) such propert 


1914]. 


Attachment—(concluded). 

the Official Assignee from the date of the Order, 
even when it haz been attached in execution of 
a money decree, and an order directing the sale 
of it has been passed. 

- Attachment in execution of a money decree 
followed by an order for sale does not confer on 
the judgment-creditor any charge on the land 
attached. 

An attachment prevents and avoids any pri- 
vate alienation, but does not invalidate an alien- 
ation by operation of law such as is affected 
by a vesting order under the Indian Insolvency 
Act, 1848, and an order for sale, though it binds 
the parties, does not confer any title. 

RAGHUNATH DAS v, SUNDAR DAS KHE- 
TRI. 814 

of salary of Military Officers. 
See CIVIL PROCEDURE CODE, s. 60. 233 

Award—Valid in part and invalid in part. 

t When a separable portion of an award is bad, 
the remainder of the award, if good, can be 
maintained. 
MUSAMMAT AMIR BEGAM v. KHWAJA 
SAIYED BADR-UD-DIN HUSAINI. 418 


Bailee, liability for loss of goods bailed, by 
wae See RAILWAY COMPANY, 467 


airagis, succession among. See HINDU 
LAW} S8UOCESSION, 757 


5 Bandhùs. Seo HINDU LAW, INHERITANCE 
863 


Baroda Court decree, execution proceedings 
in British Court. See OIVIL PROCEDURE 
CODE, 1903, s. #4. 620 


Bhagdari Act (Bom. Act V of 1862) — Valat- 
dana patia of an unrecognised sub-division of a 
bhag. See CONTRACT ACT, s. 65. 62 











, S. 3—Bhag—Unrecognised sub-divi- 
sion of bhag—Permanent tenant of sub-division 
before the Act came into force — Alienation of his 
“vight by the tenant—Alienation not prohibited 
under the section—Collector’s powers to set aside 
l alienakion. 

. S was àN permanent . tenant of cerlain Bhag 
lands befora the passing of the Bhagdari Act in 
4862, The lands formed an.unrecognised sub- 
division.of a Bhag under the Act. In 1907 S 
sold his interest in the lands to the plaintiffs. 
The Collector set aside the alienation in 1909 on 
the ground that it was void under s. 3 of the Act, 
and put the defendant (the owner of the entire 
. Bhag) in possession of the lands. Tho plaintiff 
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Bhagdari Act—(concluded). ‘ at 
sued to recover possession ; but the lower Coufts 
non-suited them on the ground that the 
Co'lector’s order was proper. The plafntiffs 
having appealed :— 


Held, deocreeing the plaintifis’ ak that the 
alienation by S of his rights as a permanent 
tenant of the lands-to the plaintiffs was nob 
prohibited under s. 3 of the Bhagdari Act and 
that the Colleotor was wrong in dispossessing 
the plaintifs. : 

„Per Beaman, J.Where rights are found to 
have existed before the Bhagdari Act, in pérsons 
not themselves Bhagdars or Narwadars, but the 
locus of whose rights falls within what are 
called the Bhags or shares in the Bhagdari and 
Narwadari village, these rights are not ‘‘ any 
portion ofsuch Bhags or shares cf Bhagdari or 
Narwadari village ” within the meaning of s. 3 
of the Act ; and the prohibitions against 
alienations contained inthe section have no 
applicability to the alienation of such rights. 

VENIDAS NARANDAS v, BAI HARI. 571 


See HUNDI. 434 


Bombay Civil Courts Act (XIV of 1869), 
S. 16—Decision by Assistant Judge—Award not 
exceeding Rs.5,000— Second appeal-- High Court, 


Bill of Exchange. 


A reference, under s. 18 of the Land Acquisi- 
tion Act, 1894, from an award which did not 
exceed Rs.5,000, was tried by an Assistant Jadge 
under the provisions of the Bombay Civil Courts 
Act, 1869. An appeal from the decision of the 
Assiftant Judge was heard by District Judge. 
On second appeal :— 


Held, that the appeal to the High Court was 


not maintainable. ° 
AHMEDBHOY HABIBBHOY v. WAMAN 
DHONDU. 72 


Suit for dissolution of mariage — 
Reference to Assistant Judge. 

A Distriot Judge cannot, under s 16 of the 
Bombay Civil Courts Act, transfer to the 
Assistaat Judge for trial a suit for dissolution 
of marriage under the provisions of the Indian 
Divorce Act, 1869. 

THOMAS G.G. FRENCH v. JULIA FRENCH. 





754 
, S. 32. Ses CIVIL PROCEDURE 
CODE, s. 37. 527 


Bombay Court of Wards Act (Bom. Act I 
of 1905). See CIVIL PROCEDURE CODE, 1908, 
s. 37. oe TP BRT 
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Bombay Court of Wards Act—(concluded), 


*“———_, S. 32 —Retrospective efect. 

Section 32 of the Bombay Court of Wards Act 
(Bom? Act I of 1905) has no retrospective effect 
and is not intended to apply to pending suits. 

HARI GOVIND KULKARNI v. NARSING- 
RAO, ` 80 


, Bombay High Court Civil Circulars 
(Appellate Side), Chap. VI, r. 2—Arbitration— 
Reference to arbitrator—Claim against Military 
Officer—Award—Decree in terms of awareé—In- 
terference by High Court—Civil Procedure Code 
‘det V of 1908), ss. 115, 151. 


‘On the 9th d uly 1913, the plaintiff, a money- 
lender, obtained from the defendant, a Military 
Officer, a promissory note for Rs. 4,931. On 
the llth idem, both the parties signed a 
reference to arbitration whereby they agreed to 
refer the matter of money dealing between them 
‘to a pleader named, and nominated him 
arbitrator to settle the accounts and pass a 
judgment against the Officer in favour of the 
plaintiff on the strength of the promissory- 
note. At the same time, the defendant signed 
a vakilpaira authorising another pleader to 
appear in Court and admit the award that may 
be passed against him, The arbitrator made 
his award on the 16th July direoting that the 
defendant should pay the plaintiff Rs, 4,931 in 
cash by instalments and Rs, 80 for the 
pleader’s fees. The plaintiff filed a suit on the 
same day for obtaining a deoree in terms of the 
award. The Court passed a deoree accordingly. 
The proceedings having come to the noties of 
the High Court :— 

Held, setting aside the decree under ss, 116 

-and 151 of the Civil Procedure Code, that the 
lower Court disregarded High Oourt Civil 
Circulars, Chap, VI, r. 1. 

VELCHAND CHHAGANLAL SHAH v. LIEUT. 
R. 0.0, Liston. 517 

Bombay High Court Rules (Original 
Side); Rule 107—Summons, service of—Ser- 
vice through registered post—Civil Procedure 
Code (Act V of 1908), ss. 129, 181—General 
Clauses Act (X of 1897), s. 27. ` 

Where a summons forwarded by registered 
post, under rn 107. of the Bombay High Oourt 
‘Rules (Original Side), is tendered’ to, and 
refused by, the defendant, he refuses itat his 
own tisk, ‘Wher he disputes the actual delivery 
or tender of delivery, it is a mere question of 
fact, and. the onus. is.¢ on him... `- 

ıı ROOPCHAND RANGILDAS v. Hast Hus- 
BELIN HAJI MAHOMED SOUDAGAR, 204 
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Bullocks, sale of, neessity of ' passing 
receipt, See DEKKHAN AGRIOULTURISTS, 


RELIEF ACT, s. 64. 683 


Burmese Buddhist law—Inheritance— 
Father and sister of the deceased— Right oF 
succession on the death of one or more of .the 
daughters who were all separated from their 
father—Sources and development of Burmese 
Buddhist law—Dhammathats—Authority of 
Manu Kyay. 


Three sisters were completely separated from 
their father and lived together apart from him 
and were independent traders. 
for years by them was lived as a life separate 
‘from and independent of their father. On the 


The life lived . 


death of the youngest of them her elder sister | 


took out letters of administration and took 
possession of her property. Subsequently the 
elder sister died— 


‘Held, that according to ‘Burmese Buddhist 
law the eldest sister, as the surviving sister, 
was entitled to succeed to the property of the 
‘deceased sisters as heir to her sisters i in profer- 
ence to her father. 


. The authority of Manu Kyay, viens it is 
clear, as among the Dhammathats, is of the 
highest rank. 


X 


Sources and development of Burmese Budé.- 


dhisit law discussed and stated. 


MA NHIN BWIN v. U SAWE GONE. ` 377 
Cantonment—Rating— Poona Cantonment 
Taxation Regulations, i881—Increase i in assess- 
ment on Race-course ground—Objections to the 
increase to.be filed in three days—Time fixed by 
the Regulation as not less than fifteen days— 
Want of suficient. notice—Cantonment Magis- 
trate—Levy of assessment illegal— Jurisdiction 
—Civil Court—Payment of assessment under 
protest— Payment by cheque — Payment is 
effective only when the cheque is cashed—Limi- 
tation runs from the date the cheque is cashed 
—Limitation Act (1X of 1908), art. 64. - 


The Western India Turf Club at Poona was” 
taxed at Rs. 201 per year up to 1908 ° upon’ an 
estimated gross letting value of the Race-dourse 
property at Rs. 5,088, A notice was softved upon 
them, on the 8th October 1908, by the Canton- 
ment Magistrate, Poona, that the said property 
was, under the Poona Cantonment Taxation 
Regulations, valued at Rs. 2, 146,000, and rated 
at Rs, 9,840 per annum. Tho-notice further 
required that if any complaint. was to be made 
against the taxation, it should be made to the 
Cantonment Magistrate within three days‘from . 


an 


wv 
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Cantonment—(concluded). 


the receipt thereof. The rules regulating the 
Magistrate’s action in this respect required that 
the complaint against his valuations should be 
made to him within three days before the 
date fixed in the public notice, and that the 
date so fixed must not be less than fifteen 
days from the publication of the notice. The 
Magistrate confirmed the assessment, The 
plaintiffs appealed to the Cantonment Com- 
mittee, but the appeal was rejected. The plaint- 
iffs thereupon paid under protest, on the 28th 
November 1908, a cheque for Rs, 4,819-3-10 
being assessment for one-half year. The cheque 
was cashed on the 27th May 1909. The plaint- 
.. iffs filed the present suit, onthe 28th March 
\1912, to have it declared that the inoreased 
assessment was illegally levied from them and 
to recover back the increase paid by them under 
protest. The lower Court decreed the claim. 
The Seoretary of State appealed contending 
that the Court had no jurisdiction to entertain 
the suit and that a portion of the claim was 
barred by art. 62 of the Limitation Aot, 1908:— 


Held, (1) that the action of the Cantonment 
Magistrate was not warranted by the Regula- 
tions. inasmuch as reasonable time was not 

-given tothe plaintiffs to take advice as to the 
inòrease inthe rate from Rs. 201 to Rs, 9,840 
and that he had wholly disregarded the basis 
upon which the rate was to be assessed, and 
that, therefore,” the jurisdiction of the Civil 
Court was not ousted, the money having been 
claimed and received from the plaintiff without 
the shadow of a right. 


(2) That the claim to have a refund of the 
exoess in the payment of Rs, 4,813-3-10 was 
not barred by the provisions of art. 64 of the 
Limitation Aot, 1908, for the limitation ran, 
not from the date of the delivery of the cheque, 
but from the date of the receipt of the money 
by the payee, 

THE SECRETARY OF STATH FOR INDIA v, 

IAJOR J. E. HUGHES. "19h 













of action, splitting up of. See 
CEDURE CODE; O.II,*.2.°° 454 


f a ship for 12 consecutive voyages, 
lete though laying and cancel- 
up in all charter parties. 
ACT, s. 56. 178 


ucceed the Head of a 
COCESSION, - 757 
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Civil Court, jurisdiction of; to revise 


taxation fixed by Cantonment Committee. Pe 





CANTONMENT. 121 
z0 ; ° 

— to pass orders in execution proceed- 

ings transferred to Collector. See OIVIL 

PROCEDURE CODE, O. XXI, v, 101. 637 


Civil Procedure Code (Act XIV of 1882), 


S. 32. See INSOLVENOY AOT, s. 49. 814 


S. 244— Suil to set aside a decree 
and order for salain execution thereof on the 
ground of fraud—Shebait — Rea judicata— 
Shebait’s right as such to surplus offerings— 
Succession of Hindu widow to Shebaitship— 
Alienation by widow of surplus offerings— Suit 
to declare alienation invalid and not binding on 
those entitled to succeed the widow as Shebait— 
Receipt of surplus offerings by a person incapable 
of becoming Shebait, effect of Limitation — 
Indian Limitation Act (Act IX of 1908), sch. I, 
art, 124, : 





Section 244 of the Code of Civil Procedure, 
1882 (Aot XIV of 1882), does not apply toa 
suit brought to set aside a decree and the order 
of sale made in execution thereof on the ground 
that they had been obtained by fraud. 


was entitled to receive as such Shebatt a certain 
share of the daily surplus income from the 
offerings to the temple, his widow succeeded to 
his Shebaitship and accordingly became entitled 
to receive the said share of the surplus income. 
One J obtained a money decree on a mortgage 
granted by the widow, and in exeoution of that 
decree the said share was sold and purchased by 
J, who obtained on February 8, 1892, a certifi- 
cate of sale wherein the property purchased by 
him was described as belonging ‘‘to the judg- 
ment-debtor.”’ 


The widow and the next reversioner then 
brought a suit against J to sot aside the sale. 
That suit was withdrawn with liberty fo bring 
a fresh suit, Subsequently, the widow alone 
brought a fresh suit whioti was dismissed in 1895 
on the ground that it was. barred by s. 244 of 
the Code of Civil Procedure, 1882. The widow 
died in 1900, and on January 25, 1910, the 
said next reversioner brought the*suit against 
the said J for a declaration that he was entitled 
to receive the said share of the surplus income. 
The High Court upheld J’s pleas that the next 
reversioner wagbound by the decree made against 
the widow in 1895 and therefore his suit. was 
barred by the rule of res judizata, and that his 


On the death of a Shebait of a temple, who . 
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Civil Procedure Code— (continued). 


sflit was also barred by limitation by reason of | 


art, 124 of sch. I, of the Indian Limitation 
Act, 1908, which applied, 


Held, reversing the High Court, that the 
contention that the claim in respect of the said 
share of the income was res judicata, was 
untenable. 


.. Held, also, that the'said J was not competent 
to perform, or to provide for the performance 
of the sacred puja to the Deity at the temple, 
and consequently was incapable of acquiring or 
holding the office of a Shebait, which in this 
case was hereditary, that J had not taken 
possession of the Shebaitship and the suit was, 
therefore, not a suit for possession of an heredi- 
tary office, and that-art, 124 did not apply. 


Held, further, that the receipt by J of the 
said share of the income and appropriation 
thereof to his own use did not constitute him 
the Shebait for the time being or affect in any 
way the title to that office; ; that by adversely 
taking and appropriating to his own use the 
share of the surplus income J acquired no title 
and no right to the said share; that on each 
occasion upon which J received and wrongfully 
appropriated to his own use the said share of 
the income to which the Shebait was entitled J 
committed a fresh actionable wrong in respect 
of which a suit could ba brought against him 
by the Shebdait and that the next reversioner’s 
claim must be decreed, 

JALANDHAR THAKUR v, JHARULA Das, 845 
» S. 248. See INSOLVENCY ACT, 

814 
, S. 268—Decree — Bxecution — 
aoha of debt—Garnishee claiming set-off 
—Set-off can be claimed by garnishee—Payment 
of Court fees not necessary—The claim must be 
made within a year of the disallowing of the 
garnishee’s objection by the executing Court. 





5. 49, 





In execution of a decree against a judgment- 
debtor, Rs. 1 1023, which -stood at his credit at 
the Chalisgaon shop of the defendants (garni- 
shees) were attached by the plaintiff under 
£. 268 of the Civil Procedure Code of 1882. The 
defendants contended that although Rs. 694 
were due by them to the judgment-debtor at 
their Chalisgaon shop, Rs. 676 were due to them 
by the judgment-debtor at their Pachora shop, 
and claimed a set-off. The Court, however, 
ordered on the 4th September, 1905 that the 
debt aftached should be.sold. At the sale, the 
debt was purchased,by tho plaintiff, who sued 


THE BOMBAY. LAW. REPORTER, 


[Vor XVI 


Civil Procedure Code— (continued). 
in 1908 to recover Rs, 594 from the defendants, 1 
The lower Oourt was of the dpinion that the 

Chalisgaon and Pachora accounts beingseparate 
the defendants could not claim that the Pachora J 


— A 


debt should be taken into account, for the 
plaintiff had not made himaeif responsible for f 
the judgment-debtor’s debts having only pur- < 
chased one of his assets, The Court also held 
that the question of set-off could not be gone ` 
into unless on payment of Court fees as on a 
counter-claim :— 


Held, (1) that if a oross-debt were due to the 
defendant at the date of the attaohment it was 
obviously just that there should be a set-off in 
their favour; ; 


(2) that the equity arising from the cross- 
debt could be set-up by the defendants even in 
absence of payment of a Court-fee H 


(8) that the defence of set-off was, however, 
not open to the defendants after their failure to 
raise the attachment ag no suit had been filed 
by them within a year from the 4th September 


1905. 


TAYA BALI GULAM HUSEIN v, ATMARAM 
SAKHARAM VANI. 520 


, S, 282—Indian Evidence detst 
of 1872), s. 44—Decree—Sale in execution— 
Sale subject to mortgage lien—Morigagee suing 
on mortgage—Defence that the 1 whortgage was 
fraudulent — Limitation. fo 





The plaintiff was the mdrtgagee of certain 
property. Defendant No, 6 obtained a decree 
against the mortgagor and applied to execute 
it by attachmont and sale of the mortgaged 
property. The plaintiff intervened in the pro- 
ceedings and put forward his mortgage lien. 
The Court, after hearing'the parties, recognised 
the lien on the 6th March 1897. The lien was 
mentioned in the proclamation, and at the sale 
the property was knocked down to defendant 
The plaintiff sued in 1907 to enforce his ‘ry, 
gage. The defendant No. 5 contended t 
mortgage was fraudulent. The lowe 
dismissed the suit on the ground-that 
gage was fraudulent. The plaintj 
contending that the order dateä 6 
was conclusive, not having be 
suit filed within a year fro 

















Held, reversing the 
issue, that the plaintif 
if defendant No: 6 





[oe e a) e 
e 
e 
1914] 5 ENERAL INDEX, ` 989- 
on A 
Civil Proce dure’ % l Civil Procedure Code— (continued). `. a 
nature of the x’, >A action | of interests among the defendants and th&t 
within a year’ se 3 a6th | there was a judgment defining the real rights 
of March 184. È o 2 Å and obligations of the defendants inter se. ° 
2, . > o 
S. 283 PER 2 oe 3 IV HARI v. VASUDEV. 283 
of 1889 23 sOn Ao on Res judicata—Plaintifs not repre- 
olaa W . s ae 
~ facts a 2 53 oy. acs r | sented in the former suit as minors—One of the 
wag ® ‘3 $ 23 Phd Š o | plaintiffs a pro forma party to the former suit- 
a % cy os Ba . i — Second suit not barred as res judicata. 
; 2 b. z eeu The plaintiffs sued ‘to recover certain property 


_ 
_Aw save’ to allege 
sod] a year ; if, however, 
__-aur aware of the fraud, and became 

—— . 
~aware of it afterwards, he can, under s. 44 of 
S, the Indian Evidence Aot, assert the fraudulent 
‘nature of the plaintiff's application and the 
consequent invalidity of the order passed upon 
it in any proceeding instituted by the plaintiff 
on the strength of such order. 
CHIMNA SADASHIV v. RAM DAYAL PRA- 











YAGDAS, 648 
—. S. 283. See OIVIL PROCEDURE 

OODE, s. 282. 648 

, S. 351. See LIMITATION AOT, 

1908, art. 152. 612 

, S. 357. See LIMITATION ACT, 

„108, art, 152. . 612 


2-——, S. 372. See INSOLVENOY AOT,. 


s. 49, ~ 814 
anes S. 568—Lvidence—Admission — 
Appellate Court. 
The appellate Court ought not, under s. 568 


of the Code of Civil Procedure, 1832, to admit ° 


evidence which would throw doubt upon the 
evidence of a witness without affording ibe 
witness whose testimony is impugned an 
opportunity of explaining himself. 

MUSSAMAT JAGRANI KOER v. KUAR 





DURGA PARSHAD. 141 
———_, S. 584. See MADRAS RENT RE- 
tae ACT, s. 69. 858 
‘ , S. 585. See MADRAS RENT 


REUOYERY ACT, s. 69. 858 


Civil Rrocedure Code (Aet F of 1908), S.2. 
See OIVIL PROCEDURE CODE. s 97. - 
: N i 67, 206, 954 
, SK 1l1—Res judicata between co- 
defendants. Tr 
Per Shak, J.—In order that any decision 
betweerl.co-defendants might operate aa res juti- 
cata in any subsequent suit between them, it 





a necessary to éstablish that there. was a conflict. 





alleging that it was their ancestral family pro-: 
perty. There was a previous litigation for the 
purpose, In the first suit, two of the plaintiffs : 
who were minors were not parties and were | 
not adequately represented. by their father who 
was a plaintiff there whilst the third plaintiff 
was merely a pro forma defendant, That suit 
was decided against the then plaintiffs, The 
defendant contended that the second suit was 
barred by res judicata :— 


Held, (1) that the two minor plaintiffs were at 
liberty to proceed with the present litigation, 
for it was impossible to say that they who were 
not parties to the former suit and not adequate- 
ly represented at the trial, were bound by its 
result ; ` 


(2) that the third plaintiff also was not bound 
by the result of the former suit to which he 
was a pro forma defendant, and the deoree, 
speaking generally, appeared to have been in. 
his favour as one of the defendants, 

SUNDRA BHAU SHETYE v., SAKHARAM” 


e SHET GANDHI, 616 
. See EVIDENCE ACT, s. 41. 5 
. See MORTGAGE, REDEMPTION, 
À e 687 





—, S. 37—Bombay Civil Courts Act 
(XIV of 1869), s. 382—Bombay Court of Wards: 
Act (Bom. Act 1 of 1906)—Decree passed by 
Subordinate Judge—Addition of Court of Wards 
after decree — Execution proceedings can be 
entertained by the Subordinate Judge. 


A decree was passed by a Subordinate Judge. 


-Thereafter the estate of the judgment-debtors 


having passed into the management of the 
Court of Wards, the Court of Wards was added 
asa party to the execution proceedings; The 
Subordinate Judge held that he had no juris- 
diction to go on with the execution proceedings 


as the Court of Wards was a party:— sis 

Held, that tha Subordinate Judge had juris: 
diction to proceed with the execution” notwith- 
standing that after the deorea the Couté-‘of 


990: 


Civil Procedure Code—(continusd), 

Wards had become a patty to the execution 

proceedings. 

ANDOO KRISHNA KULKARNI v. NAR- 

SINGRAO KONHERRAO DESHPANDE. 
527 


La, S. ‘44—Decres by Native: Siates— 
Brosutioi—Jurisdiotion of the Court passing a 
decree —Desree against a non-resident foreigner 
— Voluntary submission to jurisdiction— Baroda 
Court decree. 

In a suit against a non-resident foreigner in a 
Baroda Court the defendant contended (1) that 
the plaintiff had no right to sue; (2) that the 
suit was‘defective for want of parties; (3) that 
the Court had no jurisdiction to hear the suit 
for the money dealings relied on took place out- 
side the jurisdiction of the Court; (4) that the 
suit did not lie as the defondant did not reside 
and had no property in the Baroda territory. 
Both parties let evidence. The Court negatived 
the defendant's contentions and decreed the 
suit. In execution proceedings which were 
transferred to the British Court, it was held that 
the Baroda Oourt had no jurisdiction to pass the 
decree and dismissed the darkhast. The plaint- 
iff having appealed :— 


Held, reversing the decree, that the case was 
clearly.one of voluntary submission to the juris- 
diction, the defendant taking his chance of get- 
ting a decree in his favour. 





HARCHAND PANAJI v. 
KANJI, e 620 
a , S. 47. See MORTGAGE, REDEMP- 
TION. 687 


ı S. 60—Attachm:nt—Salary— 
Officer of Indian Army — Money attached and dis- 
tributed among decree holders cannot be refunded, 





The salary drawn by an Officer in the Indian 
Ary i is not liable to be attached in execution 
of a decree, under s. 60 of the Civil Procedure 

Code, 1908. 


- Where, however, the salary of such an Officer 
has been attached and the realisation distribut- 
ed among the decree-holders, the latter cannot 
be ordered to refund the money‘so paid to them, 
KING Kina & Co. v. MAJOR FRANCIS 

.D. DAVIDSON, 238 


, S. 68. See CIVIL PROCEDURE 
CODE, O. XXI, r. 101, 637 


*__.. S. 70, See CIVIL PROOHDURE 
CODE, O, XXI, r. 101, 637 
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——— , S, 80—Swit against public oficer— 
Want of notice—Act by the officer in public. 
capacity—Issue of notice of summary eviction—., 
Talukdari Settlement Oficer— Gujarat Taluk- 


‘dars Act (Bom, Act VI of 1888), s. 33 (2) (cc) 


— Land Revenue Code (Bom. Act V of 1879). 
ss. 79 A, 202. 

A notice was served upon the plaintiff by the 
Talukdari Settlement Officer to evict him sum- 
marily from certain lands under s. 33 (2) (ce) of 
the Gujarat Talukdars Aot read with s. 79 A: 
of the Land Revenue Code. The plaintiff sued- 
the officer to restrain him from doing so. No 
notice was given under s. 80 of the Civil Proce- 
dure Code, 
was necessary, as the suit was for an injunction , 
in respect of an act to ba done in the future, 
On appeal :— 


Held, that want of notice under s. 80 of the 
Civil Procedure Code was fatal to the suit, inas- 
much as the service of the notice which led to 
the suit was the first act in the process of evic- y 
tion provided by s. 202 of the Land Revenue 


‘Code, and the suit having been brought to res-. 


train the accomplishment of the act of eviction’ 
was a suit against a publio officer’ in respect of 


The first Court held that no notice“ 


td 


( 


wa 


an act purporting to be done by him in hig — aa 


Po 


official capacity, 
BHAVANISHANKAR BHAISHANER” VYAS 
v THE TALUKDARI SETTLEMENT 
OFFICER. A 166 
Ss. 97—Preliminaty | decree—Appeal 
— Decision that suit not barred as caste question. 
A decision in favour of the. plaintiff upon a 
preliminary defence that the matters in dispute 
ate caste questions outside the jurisdiction of- 
the Oivil Gourt does not amount to a prelimi- 
nary deorge within the meaning of s. 97 of the 
Civil Procedure Code, 
Similarly, decisions as to misjoinder, limita- 
tion and jurisdiction are not preliminary de-> 
crees. ` 


954 

—— Preliminary findings—P E 

decree—Appeal— Decree — Duty t “prepare — 
Court's duty to draw up decree—Practice, 


In an account suit the Court otdered accounts 
to be settled between the partiés in accordance: 
with findings recorded. No preliminary decree 
was drawn up. The accounts were taken through 
a Commissioner. The Oourt accepted the. 
Commissioner’s report and dismissed the suit,» 


CHAN MALSWAMI v. Ganaaomanapek 


yo 


\ 


A 


N 


No 


My 
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The plaintiff appealed against the final decision 
and alsoagainst the findings which direoted 
accounts to ba faken. The lower appellate 
Court dismissed the appeal on the ground that 
the plaintiff not having appealed against the 
preliminary findings could not appeal against 
them in the appeal from the final decree. The 
plaintiff having appealed :— 

Heid, that there was no right to appeal from 
the preliminary findings ; and it arose, under 
8. 97 of the Civil Procedura Coda, only when 
the preliminary decree was drawn up. 

Under the Civil Procedure Code, itis the duty 
of the Court to draw up a deorse. The practice 
., in the mofussi] Court is in accordance with the 

‘provisions of the Code and the Civil Circulars 
isgued by tha High Court, viz., that the Court 
is tàdraw up the decree, and that the pleaders, 
if any, in the case are to sea that it is in accord: 
ance with the judgment, ` 

KALURAM PIROHAND MARWADI, v. 
GANGARAM SAKHARAMSHET SHIMPI. 67 
7,0. XXVI, r. 11 — Preliminary 
decree—Appeal— Findings in an account suit— 





Final decree passed after completion of accounts 


~— Practice. 

In a suit for account under the provisions of 
the Dekkhan Agrioulturists’ Relief Aot, the 
trial Judge investigated certain questions of fact 
in issue, between the parties with reference to the 
amounts due in respect of different mortgages 
and different-plots of land, and referred the 
making up of the final mortgage account to a 
Commissioner. The Commissioner having made 
his report, and neither party objecting, the trial 
Judge passed a dectes. The defendant appealed 
against the decree; but the lower appellate 
Court rejected the appeal on the ground that 
the instructions recorded by the Judge for the 
benefit of the Commissioner at the time of the 
issue of commission constituted a preliminary 
decree, and that no appeal having been preferred 
from the same the present appeal was barred, 
\Bhe defendant having appealed :— 

eid, that there was no preliminary decree in 
the case from which an appeal could be prefer- 
red ; forno decree was passed upon the merits ; 
but what Was decided at the time of the issue 
of the commission was not any general question 
of right, but merely a number of different points 
in dispute upon the merits of the cass between 
the parties. i 
NARAYAN BaLERISHNA KULKARNI v. 
GOPAL JIV GHADI. 206 
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Civil Procedure Code—(continued), 
, S. 100. See VINCHUR COURT. 7% 


——, S. 102. See SMaLu CAUSE 
COURTS (PROVINCIAL) AOT, arf. 13. "716 


———-, 5. 109. See LETTERS PATENT 
(AMENDED), cl. 39, 195 


—, S. 110. Sco LETTERS PATENT 
{AMENDED), el. 39. 195 


—, S. 115, See BOMBAY HIGH Court 











CIVIL CIRCULAR, 517 
—,S, 151. See BOMBAY HIGH 
COURT OIVIL OIRCULAR. 517 


, O. Il, r, 2—Cause of action— 
Splitting up—Landlord suing to recover posses- 
sion under forfeiture clause~Second suit to 
recover rent—Same cause of action— Second 
suit barred. 


The defendant rented certain lands from tha 
plaintiff under a lease which provided that on 
the defendant's failure to pay rent the plaintiff 
was entitled to take possession of the land. 
The defendant having failed to pay rent for 
two years, the plaintiff sued to recover posses- 
sion of the land and obtained possession in 
execution of the deore in his favour, The 
plaintiff next sued to recover the rent for the 
two years from the defendant. The lower 
Courts held that the second suit was barred 
under the Civil Procedure Code, O. II, r. 2. 
The plaintiff having appealed : 


Held, that the suit was barred under the 
Oivil Procedure Code, O. II, r. 2, inasmuch as 
the daim in the present suit for rent up to the 
date of the forfeiture arose upon the same 
contract of tenancy as did the landlord’s right 


of forfeiture for non-payment of rent. A 


The ‘sause of action ’ upon which the plaint- 
iff may baso various claims in one suit under 
O. TI, r. 2, does not depend upon the charactor 
of the relief for which he prays. It refera to 
the media upon which tbe plaintiff asks the 
Court to arrive at a conclusion in his favour, to 
every fact which it would ha necessary for the 
plaintiff to prove in orderto support his right 
to the judgment of the Court. If the evidence 
required to support two claims is different in 
any material respect the causes of action are 
different, 


The words of r. 4 do not imply that in all 
cases a suit for the recovery of immoveable 
property must necessarily be based upon a 
different cause‘of action to a suit for arréars of 
rent for thesame land. There may be casés 
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4n which a suit for recovery of land will involve 
the production of different eviderce to that 
necessary to gupport a suit for rent in respect 
of the same land. 
KASHINATH RAMCHANDRA v. NATHOO 
KESHAY, 7 454 


—, O. Il, r.4 See CIVIL PROCE- 
DURE OODE, O, II, r. 2. 454 


, 0. V, r. 5—Summons for final 
disposal Bear tgage suit—Practice—Procedure. 
In a mortgage suit filed'in 1910, the plaintiff 
haying died, bis son had his name substituted 
in place of his father’s name in April 1912, 
The Court then issued for the first tima a 
summons to the defendant as for final disposal ; 
and the hearing was fixed for the ist June. 
The Court raised issues on the day of hearing 
and as the plaintiff was not ready with his 
witnesses, the Court dismissed the suit as not 
proved. 

Held, (1) that there was a miscarriage of 
justice, for the Civil Procedure Code required 
in oases of such a nature that the parties should 
have the opportunity to produce evidence 
relevant to issues. 


(21 That the Court should have 
summons only for settlement of issues. 
TULJARAM HARIOHAND GUJAR v. SITA- 
RAM NARAYAN KASAR, 83 


—, 0. VIÍ, r, 11—Plaint pres-nied on 
insufficient Court fee stamp—Court requiring 
payment in certain time Non payment—Dis- 
missal of suit —Appeal Court cannot give option 
to plrintif to limit his cla‘m to the extent of 
Count. fees paid—Practice. 








issued 





. Che plaintiffs having brought a suit on an 
insufficient Court-fee stamp, were given » 
monuth’s time within which to pay the defi- 
ciency. The plaintiffs failed to pay and asked 
for further time which was not given and the 
suit was dismissed. Tbe District Judge on 
appeal was of opinion that the discretion in not 
giving more time was rightly exercised by the 
lower Court; but set aside the order of dismis- 
sal of the suit on the ground that the order 
should have been in the form of rejection of 
plaint under O. VII, r, 11 of the Civil Proce- 
dure Gode, and directed that the plaintiffs should 
be given an option to abandon part of their 
claim and retain only that part for which they 
had pdid a sufficient Court-fea Stamp. Tf the 
plaintifis, in making the option, paid the 
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deficient Court-fees, the same waa to be accept- 
ed, and the suit tried on’merits. On appsal:— 


Held, reversing the order and dismissing the 
suit, that there was no Jaw or authority to show 
that the plaintiffs who had not properly valued 
their claim or paid a sufficient Couri-fee were / 
entitled at the last moment to an option such 
as was allowed to them by the District Judge. 


VALLI ISE AMANJI v. MABMAD ADAM 

ASMAL, 768 
—, 0. VIII, r. 6, See SMAT:L Cause 
COURTS (PROVINCIAL} ACT, art, 13, 716 





10. IX, r. 5. See CONTRACT ACT, 
a. 134, 696” 


————, 0. XXI, r, 7—Executing Court— 
Jurisdiction of Couri passing the decree cannot 
bequestioned in execution—Bombay Court of 
Wards Act (Bom, Act I of 1908), s. 82-—Reéros- 
pective effect—Construction of siatute. 


The executing Court has no power, under 
O. XXI, r. 7, of the Civil Procedure Oode, to 


-question the jurisdiction of the Court which 


passed the decree under execution. 
Section 32 of the Bombay Oourt of Wards Aot 


; 


‘ 


f 


= 


4 


f 


Fa 


(Bom. Act I of 1905) has no retrospective effect__~ 


and is not intended to apply to pending suita. 


HARI GOVIND KULKARNI v. NARSINGRAO 
KONHERRAO. 4 30 


—, O. XXI, r. 9. See CIV PROCE- 
DURE CODE, O. XXKIX, 7. 1%. 676 


,O. XXI, r. 101—Decree— Execu- 
tion proceedings transferred to Collector —Sale of 
property—Purchaser put .in possession—Dis- 
possession of third party—Third party applying 
to Ccurt to be restored to possession—Juvisdiction 
of the Court to make the order—Rules 18, 14 of 
the rules made under s. 70 of the Civil Procedure 
Code. 








x oo 
In execution ofa decree sent to him under ,”” 


s. 68 of the Civil Procedure Code, the Collector 
sold property in dispute and issued 
purchaser a certificate of sale. The 
subsequently put the purchaser in pos 
the property displacing a third party whoclaimed 
to be in possession in his own right, The third 
party applied to the Civil Court’ under O. XX], 

r, 101, and was re-instated i in possession. The 
purchaser thereupon applied to the High “Court 
contending that as the Collector was seized of 
the execution proceedings the Oivil Court was . 
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without jurisdiction in making the order it 
did :— 


Held, that the order passed hy the lower Court 
was within its jurisdiction and that it was 
properly made. 

ARJUN RAGHU NAROLE v. KRISHNAJI 
a VENIMADHAV VALIMBE., 637 


—, 0. XXI, r. 103. See CIVIL PRO- 











CEDURE CODE, O. XXXIX, r. 12. 676 

— , 0. XXVI, r. Il. See OLVIL PRO- 

\ CEDURE CODE, s. 97. ' 206 
: ,O, XXXIII, r. 1, See CONTRAOT 


AOT, s. 134, 696 


———, 0. XXXIX, r. 1, O. XXI, rr. 99, 
"408—Decree—Bxecution—Obstruction—Suit to 
remove obstruction—Temporary injunction, 
grant of. 

A person who brings a suit under O. XXI, 
r. 103, of the Civil Procedure Oode, after being 
defeated under r. 99 of the same Order, can- 
not obtain a temporary injunction, under 
O. XXXIX, r. 1 or 2, to restrain the defendant 
from taking possession of the property. 

CHHOTALAL HIRACHAND v. JETHALAL 
VARAJBHAI. 676 


+———-Interlocutory injunction— Mandatory 
ection—JSurisdiction of Court to grant the 





























dants erected on their land a screen 
iron sheets to block the openings 
iff had made in his wall over- 
ants’ premises. The plaintiff 
e the erection pulled down. 
e applied for a mandatory 
the defendants to remove 
ex Courts having granted 
efondants applied to the 


pnting the mandatory 
and with material 
f its jurisdiction. 

application for a 
a suit is made, 
nds of general 
to expedite the 
e injunction. 
urgency, as 
Pind the Court 
sere at the earlier 
te procedure which is 
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not infrequently adopted in England might be 
followed in this country, s that is, that the 
order upon the interlocutory application ‘night 
be treated as a decree in the suit. 


“I gravely doubt whether the moffusil Courts 
of this country have any jurisdiction to grant 
mandatory injunction before the hearing.” 

RASUL KARIM v. PIRUBHAI AMIRBHAL 
288 


i Mandatory injunction—Interlocutory. 
application—Court—Jurisdiction. 

The plaintiffs leased certain premises from 
the defendants for a term of years, the latter 
covenanting that they would make, keep and 
maintain at their own expense two roads lead- 
ing to the premises. In May 14, the defend., 
ants having blocked up one of the roads the 
plaintiffs commenced an action to restrain the 
defendants from keeping any debris on the road 
and from raising the level thereof to a height 
greater than before. On the plaintifis’ applica- 
tion, the Court granted a mandatory injunction 
until the hearing of the suit restraining the 
defendants from doing any of the acts threaten- 
ed. The defendants appealed on the ground 
that the Court had no jurisdiction to grant the 
mandatory injunction :— . 

Held, that the Gourt was justified in veranilite 
the mandatory injunotion it did. nae 

Per Davar, 4g. C. J.—The Oourt has 
power, under O. XXXIX, r, 2, of the Civil 
Progedure Code, to make a mandatory in. 
junction on an interlocutory application. 

CHAMPSEY BHIMJI & CO. v. THE JAMNA 
FLOUR MILLS CO., LTD. | 566 
. See CIVIL PROCEDURE CopE, 
0. XXXIX, 7.1. 676 

——, 0. XLI, r. 27—Appellate Court— 
Additionalevidence-: Mode of lettingin— Practice. 





Where an appellate Court thinks, either with 
the consent of the parties or-on the application 
of any one of the parties, that’ there is sufficient 
ground, under r. 27 of O. XLI of the Oivil Pro- 
cedure Code, to admit additional papers in an 
appeal, it should state the reasons for admitting 
the papers in evidence, and the papers should be 
formally admitted in evidence. i 5 

DAJI ABAJI SAWANT v. BAKHARAM 
KRISHNA KULKARNI, 641 

——,O.XLVIL rt. — Review — Appeal— 
Jurisdiction to’ Lear revicw applicaticn not taken 
away by presentation oj appeal, 
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‘Where an application for review has been 
presented by a party and a rule nisi granted by 
tha Court, the jurisdiction of the Court to hear 
the review application is not taken away if an 

e appeal is afterwards presented from the ‘deoree 
under review. 

NARAYAN PURSHOTTAM GARGOTE v. 

LAXMIBAI DaTTO BHAGVAN. 189 


+ Sch, II, cì, 19—Pending suit— 
Private reference to arbitration—Stay of suit. 





After the institution ofa suit, the plaintiff 
and one of the defendants entered into an agree- 
ment to submit the matters indifference between 
them to arbitration. The defendant then 
moved the Court to stay the suit, The lower 
Courts declined to do so. The defendant having 
applied to the High Court :— 


Held, dismissing the application, that the 
agreement did not fall under any of the clauses 
of the second Schedule of the Civil Procedure 
Code, 1908. 

VYANKATESH MAHADEV v. RAMCHANDRA 
‘KRISHNA, 653 


Class, gijt to a, See HINDU LAW, WILL.787 


Collector acting under s, 3 ofthe Bhagdari 
Act cannot sei aside an alienation of an unre- 
cognised sub-division of a bhag anterior in date 
to the Act. See BHAGDARI ACT, s. 3, 571 


Execution proceedings, Orders passed by 
Collector can be revised by Civil Court. See 
CIVIL PROCEDURE CODE, O. XXI, r. 1018637 


Commitment made by a First Class Magis- 
trate to whom a case is transferred by Sub- 
Divisjonal Magistrate for passing adequate sen- 
fence. See CRIMINAL PROCEDURE CODE, 
s. 849, 598 

——-—by a District Magistrate acting in revi- 
sion, See CRIMINAL PROCEDURE CODR, 
s. 436. 80 


Companies Act (VI of 1882), S, 128 
— Company— Compulsory winding up order— 
Petition by shareholders—Grounds on which 
petition should be based—Court's duty to enter- 
tain application— Discretion of the Court, 

Tn g. 128 of the Indian Companies Aot, 1882, 
the first four grounds {a to d) for winding up a 
Company are specific, and any other ground 
alleged under (e) must be of a like nature to 
those given under headings (a) to (d), 

Where a petition for winding up a Oompany 
compulsorily makes allegations relating to the 
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Companies Act ~—lcontinued). 


internal management or rather mismanagement 
of the Company’s affairs, the matter is not one 
that would call for interference by the Court, 
but is one for the shareholders themselves to 
deal with. 

There is no obligation whatever on the Gourt 
to admit a petition for winding up a Company é 
merely because it is presented. In the first 
place, it must allege facts which, if proved, 
would justify an order for winding up aCompany, 
and therefore perusal: is necessary. But even if 
& petition does allege such facts, then the Judge 
hes a discretion, since the admission of the n 
petition must inevitably damage the credit of / 
the Oompany concerned; to consider whether it f 
really is a bona fide one. ' ie 


l 


A petition by a shareholder to wind up the 
Company stands on a different footing to a 
petition by a creditor. It should be more 
closely scrutinized on presentation, The usual 
ground for a creditor’s petition would be that the 
respondent Company is unable to pay its debts, 
and in such a case the Company must pay the 
debt or submit to a winding-up order. A share- 
holder’s petition must, as a general rule, allege 
one of the grounds under headings (a), (b), (c) 
and (d)or any grounds which the Court is 
satisfied is of a like nature tc those ins, 128, a 
if any of those grounds are alleged, t 
little doubt that the Court will, under 
oircumstances, admis the petition, 
grounds are alleged the petition 
the requirements of the Aot, 
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native course, give the 
notice that a petition 
that it may take pro 
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Companies Act—(continued). 

not alleged that the Company was not able to 
pay his claim in full. The lower Court having 
rejected his application, he appealed :— 


Held, that the application was rightly dis- 
missed, for the creditor’s object seemed to be to 
bring the pressure of insolvenoy proceedings to 
bear upon the Company in order to make it pay 
cheaply and expeditiously a heavy debt which 
it desired tv dispute in the Civil Court. 


` 


A Company can be wound up, on the petition 
of a oreditor, only if it is unable to pay its just 
debts, The inability is indicated by its neglect 
to pay after proper demand made and the lapse 

We three weeks. Such neglect must be judged by 
he facts of each particular case. Where the 
defence is that the debt is disputed, all that the 
Court has first to see is whether that dispute is 
on the face of it genuine or merely a cloak of 
the Company’s real inability to pay just debts, 
TULSIDAS LALLUBHAI v, THE BHARAT- 
KHAND COTTON MILLS 00., LTD. 692 


—-—, S, 129, See COMPANIES AOT, 
s, 128. 692 
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Companies Act—(concluded). 
the 12th April 1910 to the 28th July 1911 as afl 
ordinary claim. The landlords having appeal- 
e 

ed:— 4&4 ad 

Held, (1) that under the lease a charge was 
in equity created for unpaid rent upon the e 
buildings when they came into existence. 


(2) That in equity the charge gave a right of 
priority to the landlords over unsecured oredi- 
tors of the Company in a winding-up proceed- 
ing. 

KESHAVLAL HIRALAL v., GIRDHARLAL 
UTTAMRAM PAREKH. 648 


Company, Liquidation — Minor share- 
holder—Receipt of dividends even after attaining 
majority—Liability as contributory. f 


The appellant purchased fifty shares of the 
respondent Banking Company in 1910, He was 
then a minor; but he attained majority inAugust 
1912, From the date of his purchase to 
November 1918, when the affairs of the Oom- 
‘pany were wound up by the Court, he had 
regularly received dividends on his shares. In 
the liquidation proceedings he contended that 
he was not liable to be included in the list of 


158 —Liquidation— Costs _—*~ .gontributories of, the Company, for he was, at 


which gave charge for arrears of rep’ $ Q a % © E ay 
ings tobe erected on land—Rent.% % & E 23 ‘a i negativing the contention, that inas- 
on buildings—Rent to be paid, “Ss P T S.a a as he had intentionally permitted the 
unsecured creditors. 2 á 2% -$ A 2 fapany to believe him to be a sbare-hclder 
The promoters ofa C Bs g a7: 2, % JAA in that belief to pay him dividends on his 
a plot of land ey œ 2 A S A E a 2% shares since he attained majority, he was 
did. not pay 4 5% a a \ ao . A 3 a | estopped by his conduct while a person sui juris 
the lang aA EA he x 2 KA 3 a8 “h | from denying as between himself and the 
intere $ “3 2 A o ala 50 a Qåich | Company’s representative that he was a shara- 
mya aaan LRO ae $j The holder. R 
buig g% a ʻ 4 E aTa a 2 at was A registered holder of shares in a statutory 
pa, “T % a A A S'S 3 4 yil 1910. | Company is a person with a vested interest in 
a3 & oA oe ae mly 1911 | property which may be burdened with an 
Ss a7 ey: The | obligation to pay calls in the future. The 
KP -wound up and the | registered member cannot keep the interest and 
3 zant were sold on the 12ih | prevent the Company from having it and deal- 
a „cy 1913. The landlords claimed in the | ing with it as their own without being bound 
Sa “lation proceedings that the amount of rent | to bear the burthen attached to it. 











em from 12th April 1910 to the 12th 
913 should be paid out of the sale 
he mill buildings in priority to the 

nseocured creditors. The lower 
ity under s. 158 of the Indian 
the amount of rent which 
e 28th July 1911 to the 
d ranked the claim as 
ich acorued due from 


FAZULBHOY JAFFER vV. THE OREDIT 
BANK OF INDIA, LTD. 730 


Security deposit by an employes of 
a Bank—Payment of interest on the deposit— 
Employee ranks as ordinary creditor in liquida- 
tion proceedings. 

The claimant, a Branch Manager of a*Bank- 
ing Company, paid the sum of Rs. 4,500 ta the 
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Company—(concluded), 


Bank as seourity for the faithful discharge of 
his duties. The amount was entered in the 
Sectirity Deposit’ Account of the Company and 
bore interest at six per cent. At the liquida- 
„tion of the affairs of the Company, the claimant 
urged that he was entitled to recover the 
amount in full in preference to the creditors of 
the Bank as he had paid it to the Bank as an 
employee and not as a oreditor :— 


Held, that the claimant ranked merely as an 
ordinary oreditor of the Company, for he agreed 
that the Bank should receive and hold the 
money paying interest at six percent. for its 
use, the money being repayable if not forfeited 
for losses occasioned through the claimant’s 
default upon his ceasing to be the Bank’s 
agent, 


In the oaseof a going Bank, the Bank is 
entitled to treat a security deposit as earmark- 
ed for a particular purpose and refuse to deal 
with it for any other purpose, But ina liquida- 
tion of an insolvent Bank, the question is 
whether the security fund can be identified and 
followed by the giver, if the occasion for realis- 
ing the security has not arisen. If the money 
has, with the consent of the giver of the 
seourity, been received by the Bank and mixed 
with its funds in consideration of an agreement 


to pay interest on it, the Bank is only a debtor ` 


and not a trustee, 
G. K, MALVANKAR v. THE CREDIT BANK 
OF INDIA, LTD, e 733 


Compensation for an agreement discovered 
to be void. See CONTRACT ACT, s. 65, 62 


Composition deed—Zssential test of—Re- 
gistration Act (IIT of 1877), s. 17 (e)—Indian 
Stamp Act (II of 1899), art. 22-~Indian Trusts 
Act (II of 1882), s, 5, 

With the assent of his creditors to the extent 
of Rs. 1,22,000 out of the total number of 
oreditors claiming Rs. 1,61,800, B executed a 
deed making over all his assets to certain 
trustees named, The creditors coming in under 
the deed agreed that after all the goods and 
Properties had been made over to the frustees 
no other claim whatever with regard to the 
amounts due to them should remain outstand- 
ing against B, but the whole claim should be 
understood to be written off against him and B 
was to make use of the deed as a release passed 
by them on their behalf, It w&s also provided 
by the deed that the trustees were to manage 


oe e s 
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Composition deed—(concluded), 

the properties for the benefit of all the creditors 
intrusted and the monies realised from time to 
time were to be distributed among such oredi- 
torsin proportion to their claims. The deed 
was not registered.: The properties covered by 
the deed, immoveable as well as moveable, 
were transferred to the trustées in due course. 7 
A question having arisen whether the above 
deed was a composition deed within the mean- 
ing of s. 17 (e) of the Indian Registration Act:— 


Held, that the deed in question was a com- 
Position deed within the meaning of s. 17 (e) 
of the Indian Registration Act, 


The term ‘ composition deed,’ was not either / 


in ordinary parlance or in the understanding Ge 
of lawyers limited so as to exclude an assign- 
ment in trust for the benefit of creditors, the 
creditors being parties and releasing their 
claims, 


The term “composition deed,” as used in 
the Indian Registration Aot, is intended to 
apply to a transfer of immoveable property and 
noti to a mere agreement to take fractional 
payment of money in settlement of claims. 

CHANDRASHANKAR PRANSHANKAR v. 
BAI MAGAN. 236 


Compounding of offences, See ORIMINAY © 
PROCEDURE CODE, s. 345. 7639 


Confession made before a Magistrate of 
Native State. See EVIDENCE AOT/'s, 80. 261 

Consent of reversioners to- alienation by 
Hindu widow. See HINDU LAW, ALIENA- 
TION. 425 
cannot confer jurisdiction on Court, 
See SONTHAL PARGANAS, 824 

Consent decree—Pazment by instalments 
—Penalty clause on failure to pay two instal- 
menis—The claim cannot be relieved against by 
the Court tut be varied only by consent, 





A consent decree provided for payment of the 
sum found due in cartain fixed instalments. It 
was also provided that on failure to pay tv ` 
instalments, the plaintiff was at “bert: 
recover possession of certain lands. `. 
having occurred in payment, the plainty 
to recover possession, The 1-7 `. Co 
to assist the plainti” 
clause. The p)# ang ap’ 

Held, that there having b 
payment.of instalments 
decree, the plaintiff wa 
sion of the property, 








{ 


/ 
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Consent decree—(concluded). 

A consent deores can only be varied by con- 
sent. 

The ratio in Krishnabat v, Hari, (1906) 8 
Bom.L.B. 813, and Balambhat v. Vinayak, 
(1911) 13 Bom.L.R. 154, is inapplicable where 
the relation of landlord and tenant is not 
created by the decree. 

LACHIRAM DAGDURAM MARWADI v. 
JANA YESU MANG. 668 


Construction of Deed. See DEED. 
Construction of Statute. See STATUTE. 


Construction of Will. 
WILL; AND WILL. 


‘\, Contract Act (IX of 1872), S. 65—Agree- 
mynt discovered to be void —Payment of com- 
pensation—Bhagdari Act (Bom. Act V of 1862) 
—Unrecognized sub-division of a bhag— 
Valatdan patta. 


On the !0th January 1902, the plaintiff passed 
a valatdan patta (mortgage) of an unrecognised 
portion of a bhag ; and the defendant was placed 
in possession of the property. The deed 
contained a personal covenant by the plaintiff 
to give compensation, in case the deferdant’s 
possession was obstructed. In 1910, the plaintiff 
‘Sued to recover possession of the property after 
redégsming it under the provisions of the 
Dekkhan Agriculturists’ Relief Act, 1879. Tho 
lower Ocusts held that the mortgage was void 
under the Bhagdari Act, 1862; ard following 
Jijibhai v. Nagji, (1909) 11 Bom. L.R. 693, they 
held that the defendant ought not to be ordered 
to give up the lands without receiving back the 
money advanced by him The plaintif was 
ordered to recover possession on payment of 
Rs. 367 to the defendant. The plaintiff having 
appealed :— 


Held, that the order as to the payment of 
compensation to defendant was justified, first, 
because the agreement was discovered to be 
void within the meaning of s. 65 of the Contract 
ot long after the transaction, and, sccondly, 
use there was the personal covenant in 


See HINDU LAW, 
















ah, J.— Neither under 8. 65 of the 
ct nor under the ruling in Jijibhat 
Court is bound to award com- 
l cases as a matter of course 
mt is found to be void in 
rovisions of the Bhagdari 
idered in each case as 
is digcovered to be 
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Contract Act—(concluded). 


void or whether any person has received atty 
advantage under such agregment as required 
by s. 65 or whether the covenant in each barti- 
cular case justifies the order of compensation. 
The amount of compensation also has tobe e 
determined with reference to the circumstances 
of each particular case.” 
HIARIBHAI HANSJI ~v. NATHUBHAIL 
RATNAJI. 62 
———, S, 134—Principal and surety— 
Suit against both—Non-service of summons on 
principal—Striking out his name— Surety's 
liability not affected if the suit be still in time 
against principal—Civil Procedure Code (Act V. 
of 1908), O. IX, r. 5, O. XXIII, r. I. 


The plaintiff sued on a promissory-note dated 
the 25th October 1912 which was signed by 
defendant No. 1 as principal and defendant 
No 2 assurety. As summons on defendant No, 1 
could not be served, his name was struck out 
anà the suit proceeded against defendant No. 2 
alone, The lower Court dismissed the suit on 
the ground that the surety was dischurged, for 
the plaintiff had discharged the principal debtor 
by his own act, The plaintiff having applied 
to the High Court under extraordinary juris- 
diction:— 

Held, reversing the decree and restoring the 
suit, (1) that the striking off of the defendant 
No. 1's name was @ procedure under O. IX, r. 5, 
rather than O. XXIII, r. 1 of the Civil Proce- 
dure Oode ; 

(29 that the mere omission of the plaintiff to 
pursue his suit against one of the defendants 
with the result that that defendant’s name 
was struck off and the suit dismissed against 
him under O. IX, r. 5, did not discharge the 
surety, provided the suit was still in time 
against the principal. . 

NATHABH4I TRICAMLALY, RANCHODLAL 











RAMJI. 696 

|S. 137. See CONTRACT ACT, 

g 134. 696 
, S. 151. See RAILWAY COMPANY. 

467 

, S. 152. See RAILWAY COM- 

PANY, 467 
Contributory, liability of minor share- 
holder as. See COMPANY, LIQUIDATION. 730 


Costs of appeal under Merchandise Marks 
Act. See MEROHANDISE MARES ACT, s, 31.78 


Cotton, loss of, by fire, during trartsit by 
railway. See RAILWAY COMPANY. 467 
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Court — District Registrar — Criminal 
Brocedure Code (Act V of 1898), s, 476. 

A District Registrar is not a Court within 
the Meaning of a 476 of the Criminal Proce- 
dure Code, 1898. 

In ve MANKU BALA PATIL, 946 


Income-tax Collector—Criminal 
` Procedure Code (Act V of 1898), s. 195. 

An Income-tax Collector is a Revenue Court 
within the meaning of that word as used in 
ols. (b) and (c) of s. 195 of the Criminal Pro- 
cedure Oode, 1898. - 

Inve PUNAMOHAND MANEKLAL, 446 

————- Mamlatdar— Record-of-Right in- 
quiry. 

A Mamlatdar holding a Record-of-Right 
enquiry under Chap, XII of the and Revenue 
Oode is a Revenue Court within the meaning 
of s. 195 (1) (c} of the Criminal Procedure Code, 
1898, 

EMPEROR v. NARAYAN GANPAYA NAIK, 
678 


Court-fee need not be paid when cross-debt is 
set up by defendants. : See CIVIL PROCEDURE 
CODE, 1882, s. 268. 520 


Payment of requisite Court-fee made 
subsequently. See CIVIL PROCEDURE CODE, 
O. VII, r. 11. 768 


Court-fees Act (VII of 1870). S, 194— 
Limitation—Probate and Administration Act 
(Y of 1881), s. 98—Inventory—Filing of. 


The period of six months’ limitation oder 
the proviso of s. 19 H (4) of the Court-fees Act 
(VIIof 1870),as amended by s. 2 of the Court- 
fees Amendment Act (XI of 1899), runs from the 
date 6f the lodging of an inventory as required 
by s. 98 of the Probate and Administration Act, 
1881, and not from the date when a document, 
whioh might be classed as or denominated an 
inventory satisfies the Judge, but is not an in- 
ventory as required by the said s. 98, 

RAJKUMARI BHUBANESHWARI KUMAR 
v. THE COLLECTOR OF GAYA, 95 


Criminal Procedure Code (4ct Y of 1898), 
S. 110 —Detention of accused in jail pending 
inquiry —Illegality—Evidence of general repute. 








Detention of a person in jail against whom an 
inquiry under Obap. VIII of the Crimina] 
Procedure Code, 1898, is in progress, is an 
illegality which vitiates the trial. 


Thee accused, who was Chairman of the 
Managing Committee of a Municipality, was 
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called upon to give à good behaviour, i 
upon evidence of anak a which consisted 


of instances anterior to the mn ‘a of such appoint- 


_ment— 


Held, that the evidence of general reputation 
must, in cases like the present, be evidence of 
a reputation which had been acquired since the 
last appointment to the office of the Chairman. 

EMPEROR v. BHAU SAVALARAM KATAS- 
THANE, 948 


, S. II2— Security for good behaviour 
—Surety ta be able to control the accused— f 
Condition invalid, 

The condition attached to a surety for good ,- ie 
behaviour, demanded under s. 112 of. the” 
Criminal Procedure Code of 1898, that hé 
should be able to control the accused, is not a 
desirable condition. 

EMPEROR v, JIWA NATHA. 138 


ı S. 144—Desiruction of stray dogs 
— Order passed asking public not to remove dogs 
in carts—Order operating in the whole of city 
limits and five miles beyond. 


~ 





By a notification issued under s, 144 of the 
Criminal Procedure Code, the District Magis- 
trate of Surat, ordered “all persons to abstain 
from removing or causing to be removeğ’ or 
promoting, aiding or abetting directly ór in- 
directly, in any way the removal of any dogs, - 
either in carts, or otherwise, or from preventing l 
or trying to prevent or obstruct directly or in- 
directly, the poisoning of such dogs in any way 
and from taking possession of or confining such 
dogs.” The order applied to “Surat City and 
all places within five miles of Surat City.” On 
an application under revisional jurisdiction :— 

Held, that the order was made without juris- 
diction inasmuch as the order was directed 
neither to a particular individual nor to the 
public generally “ when frequenting or visiting 
a particular place,” 

EMPEROR v. BHAGHUBHAL DWARKA- 
DAS. 


-, S, 162—Indian Evidence A 
1872), s. 187— Statements made to poly 
reduced to.writing are not admissi 
officer can depose to the statements. 


S 
















In the course of a police j 
witness made a statement to 
saw a boy near the scene of 
after the offence was 
the presence of the 
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Criminal Procedure Code—(continued). 


before the Committing Magistrate. At the 
trial she admitted that she had seen the boy at 
the scene of the offence. The statement she 
had made to the Police officer was sought to be 
proved by the sworn testimony of tha Police- 

` officer that she had made it to him. This 

`» testimony was cbjected to on the ground that 
it offended against s. 162 of the Criminal Pro- 
cedure Code, 


Held, that the Police officer could, under 
g. 162 of the Criminal Procedure Code, be allow- 
ed to depose to what the witness had said to 
him for the purpose of corroborating what she 
N said before the Sessions Judge. 
\ Per Shah, J.—Looking to the plain language 
of 3, 162 of the Oriminal Procedure Code, the 
writing only is excluded from evidence but thé 
right to prove any statement made to the Police 
by oral evidence to corroborate the testimony of 
any witness is not taken away by the section. 
EMPEROR v. HANMARADDI RAMA- 
RADDI. 608 
, S. 195—Sanetion to presecute— 
Grant of—Absence of application. 
The grant of a sanction, under s: 195 of the 
_ Criminal Procedure Code, does not pre-supposé 
\~gpplication made to the Court to give the 
sangtion. 
e SANGAPPA GADIGHPPA. 947 
———,, S. 195 (1) (c)—Mamlatdar holding 
inquiry into ` Record of Right—Land Revenue 
Code (Bom. Act Y of 1879), ss. 189, 197—Mam- 
latdar—Revenue Court—Sanction. 

A Mamlatdar holding an inquiry relating to 
Record of Rights, under Ohap. XII of the 
Land Revenue Code (Bombay Act V of 1879), 
is a Revenue Court within the meaning of 
a. 195 (1) (c) of the Oriminal Procedure Oade, 
1889. 

EMPEROR v. GANPAYA 

HAVNIK. 678 
, S. 195 (b), (c}—Court — Income- 
¢ Collector, whether a Court—Sanction to 
cute-— Perjury and forgery committed 
ncome-tax Collector — Indian Penal 
t XLV of 1860), ss. 193, 196, 199, 471. 
e-tax Collector is a Revenue Court 


aning of that word as used in 
fs. 196 of the Criminal Pro- 








NARAYAN 
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Criminal. Procedure Code.— (continued). 
Where the parties to a compoundable offence 


compound it under s. 345 of the Criminal Proce- 
dure Code, and produce a writing signe? by 
them before the Court, the Court is bound ‘to 
act upon it ; and is not at liberty to call.upon , 
the parties to prove that the case has been 
compounded. 


EMPEROR v. GANA KRISHNA WALUNJ. 
939 


—,S. 349—Sub-Divisional Magistrate 





—Jurisdiction to deal with a case under the sec- 


tion—Sentence— Passing adequate sentence— 
Transfer. 


The accused was at first tried by a Second 
Class Magistrate for offences punishable under 
ss. 386 and 452 of the Indian Penal Code, The 


trying Magistrate was of opinion that -he could 
not pass an adequate sentence against the 


accused. He, therefore, sent up the proceed- 


ings under s. 849 of the Criminal Procedure 


Code to the Sub-Divisional Magistrate, The 
latter transferred the casa to & First Olass 
Magistrate, who committed the acoused to the ~ 
Court of Session. A question having arisen if 
the commitment was illegal :— 


Held, quashing the commitment, that the 
jurisdiction to deal with proceedings under 8,349 
of the Criminal Procedure Code was conferred 
upon District Magistrates and’ Sub-Divisional 
Magistrates and upon no other Magistrates. 

EMPEROR ~v. VINAYAK NARAYAN 
ARTE. 598 
—, S. 436—Power to order commit- 
ment— District Magistrate. 





A Magistrate of the First Class in an iħquiry 
into offences of oriminal breach of trust and 
falsification of accounts punishable under ss. 408 
and 477A of the Indien Penal Code, declined to 
commit the accused to the Court of Session and 
discharged bim. The District Magistrate, act- 
ing in revision, reversed the order of discharge 
and committed the acoused to the Court of 
Session on charges under 88. 408 and 477A of 
the Indian Penal Code. The accused applied to 
the High Court contending that the order of 
committal was bad as the case against him was 
primarily under s 408 which was not triable 
exclusively by a, Court of Session :— 





Held, (1) that the Distriet Magistrate had 
the jurisdiotign to make the order he did under 
s. 436 of the Criminal Procedure Code,” because 
the falsification of accounts was not only “s& 


AND MANEKDAL. 446 
Compounding of offences 
necessary. - 
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Criminal Proc edure Code— (continued). 


substantial part of the affair, but was so sub- 
stantial and so necessary that the misappro- 
priatéon could not*have buen effected in the way 


it Was done. without the falsification, 


(2) That it was competent to the District 
Magistrate to add to a charge under s. 477A the 


charge under s, 408 of the Indian Penal Code, 


- EMPEROR v, GENDLAL CHIMANBHAI, 80 


ı S.476—Court—Districs Registrar. 


vA District Registrar is‘not a Court within 
the meaning of s. 476 of the Criminal Proce- 





dure Code, 1898, 
In re MANKU BALA PATIL, 





Illegality, 


A Personal recognizance to appear was taken 


from the acoused by the Magistrate at Karjat, 


The accused having failed to appear on the day 
the Magistrate at Karjat 
issued a notice to the accused under sg, 514 of 


fixed for hearing, 


` the Criminal Procedure Code to show cause why 


the recognizance bond should not be forfeit- 


ed. In the meanwhile, the accused was trans- 
ferred to the Court of the Magistrate at Khala- 
pur, who forfeited the bond and directed the 
accused to pay Rs. 25. The accused applied to 
the High Court :— 


Held, that the Magistrate at Khalapur had 
no jurisdiction to make the order under s, 514 
of the Criminal Procedure Code, as he was 
not the Magistrate who had taken the bond or 
before whom the accused had to appear on the 
date of the default, 

Itre MIR HUSEN ABDUL RAHIMAN. 84 


f ——, S, 517—Magistrate— Order for 
disposal of Droperty—Ownership in the property 
disputed between the parties, 


- A complaint of theft was lodged on behalf of 
a Talukdar against his tenant who had cut and 
removed certain trees, The trying Magistrate 
acquitted the accused ; but he ordered the pro- 
perty (the wood) to be returned to the complain- 
ants This order was confirmed by the District 
Magistrate on the ground that there had been 
a previous decision of the survey officer that;the 
ownership in the trees vested in the talukdar, 
The accused having applied to the High 
Court:— `. f TE 
~ eld, that the proper order under the cir- 

` gumstances to make was that the wood should 
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- relates only to proceedings in a wrong place and 


946 
~—, S. 514—Bond for appearance 
Forfeiture of bond for non appearance—Jurisdic- 
tion of Court to order forfeiture—Lrregularity— 


‘ [Vou, XVI 


s 
Criminal Procedure Code—(concluded), 
be sold and the proceeds retained by the Court 
until they were shown to be payable to one or 
other of the parties either in virtue of a decree 


of Court or in virtue of an agreement among 
themselves, 


In re VISA SAMTA, 951 


————, S. 529. See ORIMINAL ‘PRogE. ` 
DURE CODE, s, 514, S4 


===, S, 531—Irregularity. 
Section 581 of the Criminal Procedura Code 


cures defects as to local jurisdiction. 
‘Inre HUSEN ABDUL RAHIMAN. 84 


Ya 


Cross-debt, investigation into equity arising’ 


from, See CIVIL PROCEDURE CODE, 1882, 
S. 268, 


520 

Custom of family. See FAMILY Custom, 
164 

——— of shroffs, as to Shah Jog Hundi, 
See HUNDI, 434, 972 


Cutchi Memons—Inheritance and succes- 
sion— Joint family property rule does not apply 
to Cutcht Memons ~ Son does not by birth acquire 
interest in Property inherited by father, 
The Hindu law of joint family property is „7 
not applicable to Cutchi Memons, Hence, the’ 
son of a Cutchi Memon does not acquire “by 
birth an interest in property inherited by his 
father by the law of inheritance and succession, 
MANGALDAS N. MOTIVALLA v. ABDUL 
RAZAK HaJi SULAIMAN ABDUL 
WARED, 224 
Debt. See HINDU LAW, DEBT. 
Decree, Baroda Court, 
ings in British Court. 
DURE CODE, 1908, s. 44, 


execution proceed. 
See CIVIL PROOE- 
620 

~~——, Consent canbe varied only by con- 
sent. See CONSENT DECREE. 668 


—, execution of —Order of His Majesty 
in Council dismissing an appeal for want o 
prosecution—Such an Order is not an affirm 
of the decree appealed from, 
















An order in Council dismissing. an a 
want of prosecution is not an order 
affirming the decision appealed fro 
fore, when such an order is 
decree capable of execution 
appealed from, 


CHAUDHRI ABDUL 
LAL, 


194)’, 


o 
-Decree— (concluded)... 


———— Payment ordered to be ‘made within 
six months—Confirmation of decree by appeal 
Court—Payment can be made within sia months 
of the date of the appellate decree. 


A lower Court of appeal directed the plaintiff 
~ to pay a sum of money to defendants within 
2 six months of the date of its decree, and that ff 

he failed to do so, he should forfeit his right to 
recover possession of the land in dispute. 
This decree was confirmed by the High Court 
on appeal. The plaintiff made the payment 
within six months from the date of the High 
Court decree, though the period of six mouths 
~ from the first decree had elapsed. The lower 
` Court held that the payment not having been 
made within six months from the decree of the 
lower Court of appeal, the plaintiff had forfeit- 
‘ed his right to recover posression of the land: 
The plaintiff having appealed :— 


Held, that the plaintiff had complied with 
the terms of the decree inasmuch ` as he had 
made the payment within six months of the 
‘date of the High Court decree, which confirmed 
the first decree. 

SATVAJI BALAJIRAO DESHMUKH 2. 
SAKHARLAL ATMARAMSHET, 778 






























See CIVIL PRO- 
67, 206 


—, preliminary. 
DURE OODE, 8. 97. 


d, Construction of— Simultaneous exec- 
and re-sale— Mortgage by conditional 


vember 1892, defendants sold 

aintiffe’ father for Rs. 
erexeoutcd the same day 
-e-convey the lands to the 
b were repaid in five years. 
tds the defendants remained 
en of the land ag tenants of the 
Pfs and paid Rs. 18 as rent every year, 
was found that the price Rs. 300 was inade- 
". quate. The plaintiffs sued in 1910 to recover 
possession of the land. The defendants 
-ntended that the transaction of 1892 amount- 
~a ‘mortgage and claimed redemption. 
st Court allowed the defendants’ conten- 
gave them a redemption decree; but 
ppellate Court awarded plaintiffs’ 
g that the transaction of 1892 
e defendants having appealed:— 


he decree of the lower Court, 
of the parties was to 
nditional sale by the 
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Deed—(continued). 
contemporaneous execution of the two “doot- 
ments of sale and re-sale. e . i 
MADHAVRAO KESHAVRAO V. SAHEBRAO 
GANPATRAO. 169 


- Sale—Mortgage— Simultaneous docu- * 
ments of sale and re-sale, and a lease. 

- The plaintiff sold his house to the defendant 
for Re. 399 on the 30th March 1900;-and on 
the same day he passed another document to 
the defendant, taking the house on hire at 
Rs, 2-4-0 per month. The defendant passed a 
document to the plaintiff on the same day, 
agreeing thatif the plaintiff paid Rs. 399 within 
three years and if the rent was regularly paid, 
he (defendant) would re-sell the house to the 
plaintiff, The-deed also provided that if the 
house was destroyed by fire within three years, 
the defendant was entitled to recover the amount 
of Rs. 399 and the rent which might be due, 
from the person or the property of the plaintiff, 
In 1892, the plaintiff sued to redeem :— 


Held, that the three documents read together 
amounted to a mortgage of the house, that is 
to say, a transfer of the property with the right 
ofredemption within a fixed period and an 
agreement fo pay rent in lieu of reasonable 
interest, 

NAGINDAS JEKISONDAS v. NANABHAI 
DULLABHRAM. T14 








Recitals— Value of. 


Recitals in mortgages or deeds of sale with 
regard to the existence of legal necessity for the 
alienation made by a Hindu widow are: not 
evidence by themselves of the fact. To sub- 
stantiate the allegation of the existence of legal 
necessity there must be some evidence aliunde, 
LALA BIRJ LAL v. MUSAMMAT INDA 

KUNWAR. 352 


Sale deed—Vendor and Purchaser— 
Conveyance by executor as beneficial owner— 
Bona fide purchaser for value—‘“' All- estate 
right and title” of vendors—Interpretation of 
deed. va 
> Gertain vendors as beneficial owners executed 
a deed purporting to sell and odnvey certain 
property, which was part of a teatator’s estate 
to a bona fide purchaser for value. One’ of tha 
vendors was the testator’s sole surviving execu- 
tor who alone was competent as executor to sell 
the property. but he did not purport to convey 
in that capacity. The vendors granted, sold, 
and conveyed the property to purchasers togethe: 





; ° e, e | Uo i 
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Deed—(concluded). wrists’? Relief Act 
With “all the estate right, title, interest, a £ & 8. Bute 2 
and demand whatsoever of the vendors ` Ni ® & È Sallate powers revers- 
and fpon ” the property -sold, ; & fy 7” eg @ & g Se ‘suit for ‘trial, 
oe SERRE against the 
Held, that all the vendors conveyed $ OTF o aA 8 
° title and right that they possessed in t CIR’ Š 
perty, and that undoubtedly included thet. La, "ye 8. 8 (w) Re 
and title which one of them possessed as.execu- | of thd-penn = Act, no 
: for and consequently the purchasers acquired a appeal lay from the ees 


good title; and that it was rot proper to infer 
from indications in the deed and in the conduct 
of the parties that the intentidá was that only 
the beneficial interest possessed by the vendors 
should be conveyed since that inference was to 
contradict the dead itself, 

BIRAJ NOPANI v. SREEMUTTY PURA 


AS Oourt, 
under s. 10 of the Aot; aie 


(2) that the First Class Subordinate Judge 
was not authorized to pass any order in revision 
under s. 53 of the Act, which could only be d 
passed by the District Judge. 


7 
SITARAM MORAPPA NAWALE v. SHRI” 





KHANDOBA, ] 

SUNDARY DASSEE, 796 156 
si i S. 10. See DEKKHAN AGRICUL- 

Deed of Assigument—Validity of—Assign- TURISTS’ RELIEF AOT, 8. 3 (w). 786 


ment for valuable consideration void, if made to 
defeat creditors —Such assignment not valid even’ 
im part. 





„S. 15 D~Suiz for account— 


A deed of assignment by a debtor is void 
against his creditors when he is in state of 
insolvency or when the effeot of the deed is to 
leave him without the means of paying the debts 
due by him at the time of the assignment. If 
such is the condition of the debtor or the conse- 
quence of his act, to render the deed valid it 
must be proved that the assignment made was 
on good consideration and dona Jide. The deed, 
which though in part for good consideration, is, 
as regards the other part, only any arrangement 
to defeat creditors, is wholly void against he 
creditors and cannot be upheld to the extent to 
which it is supported by consideration. 

CHIDAMBARAM CHETTIAR v, SRINIVASA 















Property. The two: suits were heard toget 
The trial Judge in taking the account m 
one general account of the mortg 
tions and the money dealings 
that both the mortgage debt a 
debt had been fully satisfied 
recovered by the defendant, 


SASTRIAL. 783 | dant to Piette i 

ago. 6 de. 
Deed of Composition. See Comrosr. | 22 ee 
TION DEED, 236 Held, reversing the ?"o 


two accounts to be tal, 


Default in payment of instalments undera Plaintiff wag not en’ ~ 
















© b 
consent decree, See CONSENT DEOREE, 668 for an account of DAAN > % a o O 
Dekkhan Agriculturists’ Relief Act | his olaim for a, N ENA PENG 
(XVII of 1879), S. 3 (w)—Suit for money spent | dealings and to, 9 2O % “8, 


on behalf of another—Appeal—Revision—Dis- 
trict Judge alone can entertain application for 
revision—First Class Subordinate Judge has no 
jurisdiction to hear appeal or revisional appli- 
cation. 

The plaintiff brought a suit in the Court ofa 
Second Olass Subordinate J udge to recover the 
sum of Rs. 60 which he had spenf,on behalf of 
the defe&dant, who was an agriculturist, The 
suit was dismissed, On appeal the First Olass 


was entitled bè 2 8, @ 
8.15 D of the 2% a~ 2 
Act into his olai'O Q, © 
A suit for acgo : ) 
khan Agricult _-sct, m 
a mortgagor- «186 even 
named for p ent has not y, 
the mortgagé, and ha m 
deciaration of the amou 
or he may combine a ñ 


1914) > o 


e 
f Dekkħan Agriculturists’ 
—(concluded) 
due with a decree for redemption, ‘This section 
relates purely and exclusively to mortgage 


Relief Act 


transactions, 
LAXMANDAS HARAKOHAND: v. BABAN 
BHIKHARI. 671 





—, S, 16—Suit for account. 

Section 16 of the Act enables the plaintifi to 
sue for a general account of money dealings be- 
tween him and the lender ; and it enables him 
to sue for a bare declaration of the amount due 
without any relief being olaimed. 


a 


N LAXMANDAS HARAKOHAND v. 
ia BHIKHARI. 
X. 
iN 


BABAN 
671 


— S. 48—Conciliator’s certificate— 
Exclusion of time in obtaining the certificate— 
Mode of computation, 





The plaintiff’s suit for possession of certain 

land under the Mamlatdars’ Courts Act (Bom. 

Act IF of 1906) was dismissed on the 28th 
September 1906. He applied to a Conciliator 

for a certificate under Chap, VI of the Dekkhan 
Agrioulturists’ Relief Act, on the 24th Septem- 

= ber 1909, and obtained it on the 24th August 
1910. He filed the present suit to reoover pos- 
ession of the land on the 29th August 1910, A 
stion arose whether the suit was filed in 






















t reckoning the period to be exclud- 
of the Dekkhan Agriculturists’ 
ys, the suit was filed out of 


{APPA UMRANI v. THALE- 
PPA UMRANI. 661 


ATION. 444 


See DEKKHAN AGRICUL- 
ACT, s. 8 (w). 756 
. 64— Bullocks, sale of—Passing 
oney includes bullocks. 

gon purchasing bullocks from an agri- 
Noek bound to pass a receipt under s. 64 
rod y \Dekkhan Agriculturists’ Relief Aot, for 
ATEN fo ™Smoney,” as used in that section, in- 














s ENEE Nes. 
S 
(HY SISIAL k GOVINDA BABAJI BABDE, 683 
s< — itle deeds to create equitable mort- 
q e NSFER OF PROPERTY ACT, 
S a 
36 
eee nt to deal in. See 
4A I’Vddy ia oe - 313 
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District Registrar —~Court—Criminal Pro- 
cedure Code (Act V of 1898), s. 476. f 

A Distriot Registrar is noba Court within the 
meaning of s. 476 of the Criminal Procedure 
Code, 1898. 


In re MANKU BALA PATIL. 946 


Divorce Act (IV of 1869), S. 10—Suit for 
dissolution of marriage—District Judge—Refer- 
ence to the Assistant Judge for trial—Bombay 
Civil Courts Act (XIV of 1869), s. 16. — i 

A District Judge cannot, under s. 16 of the 
Bombay Civil Courts Act, transfer to tlie Assist- 
ant Judge for trial a suit for dissolution of 
marriage under the provisions of the Indian 
Divorce Act, 1869. ' 


FRENCH v. FRENCH. 754 
Dogs, order for destruction of stray. See 
ORIMINAL PROCEDURE OODE, $. 144, 684 


_ Basement—Ancient light — Prescription— 
Infringement—Nuisance. i 

The owner of a dominant tenement does ‘not 
obtain by his easement 2 right to all the light 
hehas enjoyed during the period of prescription. 
He obtains a right to so much of it as will 
suffice for the ordinary purposes of inhabitancy 
or business according to the ordinary notions of 
mankind having regard to the locality and sur- 
roundings. 

There is no infringement of the easement 
acquired by ancient lights unless that which is 
done amounts to a nuisance. 


e P.O. E. PAUL v. WILLIAM ROBSON. 803 
Ejectment as between tenants, See LAND- 
LORD AND TENANT ' 182 


Electricity Act (IX of 1910), S. 14—Altera- 
tion of pipes or wires—Compensation for damage 
—Damaye, detriment or inconvenience. 

The Bombay Gas Company had laid ite gas 
main of 3 inches along a street known as Bapu 
Khote Street in Bombay, ata level of 2 feet 2$, 
inches to 2 feet 5 inches below the surface of a 
road. Towards the end of 1907, the Bombay 
Blectric Supply and Tramways Company laid 
its electric traction cable along the street in 
earthen ware troughing diagonally across and 
over the Gas Company’s main ; and covered the 
gas main totally for a distance of 12 feet, and 
partially for a distance of about 6 feet, leaving 
only 13 inches to 8 inches of earth over the gas 
main. In 1913, the Gas Company were desirous 
of replacing the 3 inches main by a 4 inches 
main ; but on digging the surface of the street, 
they found that abouit 36 feet of their main was 
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Electricity Act— (concluded). 
e 


rendered inaccessible for the “purpose of removy- 
Electric 
The Gas Company had to 
effect a diversion in the lay of their.new main s 
and they claimed from the Electrio -Company 
the costs incurred in such diversion, under s. 19 
of the Indian Electricity Act, 1910. To arbitrate 
upon the differences between the two Companies, 
Government appointed arbitrators under s. 52 


‘ing fhe same by reason of the 


Oompany’s cable. 


of the Aot. 


The arbitration stated a special case under 
s. 10, ol. (b), of the Indian Arbitration Aot, for 
the opinion of the High Court upon the follow- 


ing questions :— 


(a) Whether upon a true construction of the 
the, damage 
claimed, to have been suffered by the Gas 
Company, was the subject of compensation 


Indian Electricity Act, 1910, 


under s, 19 of the Act? 


(6) Whether by reason by the Gas Company 
not having availed themselves of the provisions 
of s. 14 of the Act they were entitled to any 
remedy in respect of the position of the cables ? 


Held, (1) answering the first question in the 
affirmative, that the damage claimed to have 
been suffered lay in the Gas Company having 
been deprived of access to its own property by 
acts done by the Electric Company in the oxer- 


-cigo of its power, 


(2) That s. 14 of the Indian 0 Bleotrictty Act, 
1910, was no bar to the claim, for the provisions 
of the section applied to acts done by the opera- 
tor or by the owner at his request and expense; 
whereasin the present case the complaint was 
that tHe Gas Company was cut (off from access 
to its own property by acts done i in the exercis6 
of its power by the Electrico Company and that 
those acts were not so done as to cause the least 
damage, detriment or inconvenience to the Gas 

. Company that might be. 
THE BOMBAY GAS COMPANY, LTD. v 
THE BOMBAY ELEOTRIO SUPPLY AND 
TRAMWAYS CO., LTD, 964 


—, 5. 19, See ELEOTRICITY AOT, 





S 14, 964 
Equitable mortgage. See TRANSFER OF 
PROPERTY ACT, s. 59, 35 


Estoppel—Act of Legislature. 


Thergis no estoppel against ane Act of Legis- 
lature, . 
SHRIDHAR v, BABAJI, . 

e 
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res judicata between the sam, 
present litigation :— 


Indian Evidence Aot w 


LVOL, XVI 
ò i 
Evidencé—Addiéional evidence—Letting ‘in, t 
Where an appellate Court thinks, either with 
the consent of the parties or on the application e 
of any one of the parties, that there is sufficient 
ground, under r, 27 of O. XLI of the Civil Pro- 
cedure Code, to admit additional papers in an 4 
appeal, it should state the reasons for admitting . , 
the papers in evidence, and the papers should be ~ 
formally admitted in evidence. 
DAJI ABAJI SAWANT pA 
KRISHNA KULKARNI. 


Additional evidence— Admission. 


The appellate Court ought not, under s, 568 of i 
the Code of Civil Procedure, 1882, to admit 7 
evidence which would throw doubt upon the,” 
evidence of a witness without affording the wit- 
ness whose testimony is impugned an opportu- 
nity of explaining himself, Í 


MUSAMMAT JAGRANI KOER v. KUAR 
DURGA PARSHAD. 141 


Evidence Act (I of 1872), 8. 41—Judg- 
ment—Conclusive proof —Probate proceeding — 
Refusal of probate—Taking away the legal 
character from tha executor— Will in the mofus- 
sil—Probate and Administration Ast (Vof 1881), 
ss. 4, 83—Probate proceedings — Suit— Res 
judicata—Civil Procedure Code Ge Y of 1908), 
s: 11, 


SAKHARAM 
641 
























The executors named in a will, execut 
the mofussil, applied for probate c; 
The Court refused probate on thoss 
the testator was not at the ti 
disposing mind. ‘The testator 
regular suit against the defe 
de son tort, to retover po 
Property. The defenda 
will and claimed to be in: 
all the legal character of el 

On these facts, two quest’ 
a Full Bench for determination 

(1) Whether s. 41 of the ind 
Aot is not applicable to the judgmem 
probate Court and upon a right construc’ ’ 
its terms does not make that judgment „ONA 
clusive against the present defence as jo gi 
executors ? 

(2) Whether the finding of faci of" 
Court that the testator was not’ of’ 
ing mind when the alleged will 


„ Goap uer 
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Held, by the Full Be 


1914] 0, 
e 
Evidence Act— (continued). 
judgment of the probate Oourt, for the finding 
of the Court that an ‘attempted proof bad 
failed was not a judgment such as was contem- 
plated in that section. The only kind of 
negative judgment which was contemplated 
-~ was that which expressly took away from a 
- person the legal character which had up to that 
time subsisted. 


(2) That the judgment operated as res 
judicata between - the parties, inasmuch as 
contentious probate proceedings must take the 
form of a suit (s. 83 of ihe Probate and Adminis- 
tration Act) they constitute a suit within the 

~, meaning of s, 11 of the Civil Procedure Code. 


oc KALYANOHAND LALOHAND v. SITABAL 
-N DHANASA. 5 





—~—, S, 44—Probate and Administration 
Act (V of 1981), s. 59— Probate—Grant of 
probate— District Court --- Grant secured by 
fraud of executor—Application by caveator to 
revoke the grant— Dismissal of application— 
Executor filing a suit in the Subordinate Court 
to recover possession of testator’s property from 
tenant’s possession— Tenant and caveator plead- 
ing forgery of willand fraud in the grant— 

-~.~Defences not permissible to either defendant. 


The plaintiff, an executor under a will, applied 
to the District Court for probate of the will, 
The defendant No. 2, a relative of the testator, 
filed a caveat contending that the will was æ 
forgery. An arrangement was then arrived at 
between the parties, under whiob, in considera- 
tion of the withdrawal of the opposition by 
defendant No. 2 tothe grant of probate, the 
plaintiff agreed to restore the property of the 
deceased to him (the second defendant) or to 
pay the equivalent in cash directly the probate 
had been granted. The probate was accordingly 
granted to the plaintiff ; but he failed to carry 
out theagreement. The defendant No, 2 then 
applied to the District Court for revocation of 
the probate, on the ground that in declining to 
rry out his part of the arrangement the plaint- 
ad committed a fraud on the one hand 
ə Court and on the other on him (the 

efendant). The Court rejected the 
on the ground that the second 
his own showing was a party toa 
Court and that he had not come 
clean hands. 

















sion of a field belonging 
dant No. 1 who ‘was 
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The plaintifi- 
the Court of the Subordinate, 
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Evidence Act— (concluded). 


a tenant of the testator. Both defendants 
contended that the will was a forgery and 
the grant of probate was induced by fraud. The 
lower Courts upheld the contention aod were of 
opinion that the probate granted by the District 
Court was of no avail to enable the plaintiff to 
recover from the first defendant the property of 
the testator, The plaintiff having appealed = 

Held, (1) that the second defendant was 
barred by the decision of the District Court in- 
the revocation matter from raising again the 
same question in the Court of the Subordinate 
Judge. 


(2) That as regards the first defendant the title 
of the plaintiff was conclusively proved by the 
production of the probate in the Subordinate 
Judge’s Court, which had no jurisdiction to 
deal with the question of probate, and that it 
was no valid defence on the part of the first 
defendant to join in the allegation of the defend- 
ant that the will was a forgery and that the 
probate had been obtained by fraud and 
deception. 


Where a demand is made by the executor 
claiming title under an unrevoked probate, a 
debtor to the estate has no answer, unless . 
possibly he is sued in a Court having jurisdiction 
to revoke the probate- 

KISHORBHAI REVADAS v. RANCHHODIA 





DHULIA, 459 
——-—, See CIVIL PROCEDURE CODE, 
s. S52, f 648. 
— , S. 54; See PREVIOUS CONVIC- 
TION. 934 





—, S. 80—Confession made before a: 
Magistrate in 2 Native State—Admissibility of 
confession —Magistrate must prove the confes- 
sion. 

A confession made by an accused before a 
Magistrate ina Native State cannot be admitted 
into evidence under s, 80 of the Indian Evi-- 
dence Act, 1872. The Magistrate recording the- 
confession must be examined to prove the con-’ 
fession before it can be used as evidence, 











EMPEROR v. DHANKA AMRA, ; 261 

—, S. 116. See KHOTI SETTLEMENT 

ACT, s. 9, 586 

, S, 165. See PREVIOUS CONVIO- 

TION. . 934 
e 

- , S. 187. See CRIMINAL PROCE- 

DURE CODE, s. 162. 603 
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Execution proceedings—Property describ- 


edin the Schedule—Attachment—Auction sale— 
What could be sold àp a judicial sale—Remedy of 
decree-holder in case of mistake in drawing up 
the Schedule— Sale certificate stating that pro- 
*perty other than that described in the Schedule 
was sold—Jurisdiction—Identity of the property 
sold— Mis. description — Irregularity — Mistake 
< Description of the attached property in the 


local Gazette differing from that in the Schedule, 
effect of. ` 


That which ie sold in a judicial sale, on an 
application for execution of a money decree by 


attaching and selling the property specified in 


the schedule thereto, can be nothing but the 
property attached, and that property is conclu- 
sively described in and by the schedule to which 


the attachment refers, If by a mistake in 
drawing up the schedule a wrong property is 
attached and an Order made to sell it, the only 
course open to the decree-holder on the discov- 
ery of the mistake is to commence the oxeou- 
tion proceedings over again. 


Certain decree-holders applied for execution 
of their money deoree by attaching and selling 
a certain 6 annas encumbered share of a Mahal 
fully described in the schedule attached to 
the application. 


The share so described in the schedule was 
attached and sold in due course. The High 
Court affirmed the Order of the Subordinate 
Judge granting the auction-purchasers a sale- 
certificate stating that a6 annas unencumbered 
share had been purchased by them, 

Held, that the certificate granted stated that 
another and a different share from that des- 
cribed M the schedula had been purchased, and 
it was beyond the power of the Court to grant 
such a certificate inasmuch as there was no 
power to sell the share thus certified to have 
been sold. 

Held also, that as the issue in the case was the 
identity of the property sold, it was not a case 
of mis-desoription, which could be treated as a 
mere irregularity, and allmatters suck as docu- 
ments in other execution proceedings which 
went to show that a mistake had been made in 
drawing up the schedule, were irrelevant. 

An advertisement in the Caloutta “Gazette,” 
though purporting to be a description of the 
attached share, represented that the share to 
be sold Was free from encumbrancg. 

Held, that the want of correspondence be- 
tween the said advertisement and the schedule 

e 
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e 
Execution proceedings—(concluded). 
of the attached property in the proclamation of 
sale constituted an irregularity which the Court 
could cure if the sale had been regular in other 
respects, but it could not validate the sale ‘of 
the unencumbered share which was not the 
share to which the attachment related. / 
RAJA THAKUR BARMHA v. JIBAN RAM ` 
MARWARI, 156 


Family Custom—Service lands. i 


In the case of service land, which in practice 
at all events, is not usually alienated. it is 
diffioult to establish a family custom, which 
should have any effect, as distinct from the 
ordinary inoidents of a service tenure, and evi- - 
dence that land has remained in a family for a, 
long period of years, and descended by the 
rules of primogeniture where it is service land, 
is more consistent with the faot of its being 
held for service: than with the theory of any 
special family custom. Moreover when the 
service has come to an end the last holder, if 
he have no sons or co-sharers, can put an end 
to'a tenure based upon family custom. 


B. A. BRENDON v. SHRIMANT SUNDERA- 
BAL. 164 
Fazendari i opi e cael 
of the tenure—Sub-letting by a Fazendar. J 


The expression “ Fazendari tenure 4s to be 
referred, historically and in its ineéption, to 
the relations existing between the original 
Fazendars and the Government‘ 


All true Fazendars are persons holding plots 
of land, probably acquired before the advent of 
the British Government, upon perpetual tenure 
subject only to the payment of a nominal rent 
to the Government. ‘Every such Fazendar 
might deal with the land, he so held, as he 
pleased and might sub-let it just as any other 
owner of land or buildings might sub-let his 
property, and it would not necessarily follow 
that any element of the original tenure was 
introduced into those sub-contracts. The rela- 
tions so created are purely con tractual, 















Where a tenant takes from a Fazendar, 
1t is expressed in the lease that the tena: 
on Fazendari tenure, and the terms of 
are not in themselves inconsistent wi 
expression, it may be safely assu 
real intention of the parties was 
zendar intended to transfer to { 
the agreed rent exactly the 
between them, in which 
stands to the Govern; 
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e 
Fazendari tenure—(concluded).” 
in all these sub-contracts, -where the Fazendar 
designedly gives them upon Fazendari tenure, 
the term “ Fazendari ” must be read between the 
parties, in the sense in-which it has always been 
understood to denote the character of the tenure 
of the true Fazendar as between himself and 
the Government, thatis tosay, a permanent 
tenure, X 
YESHVANT VISHNOO NENE v., KESHAV- 
RAO BHAIJI, 252 


—Incidents of. 

Observations of Farran J. in Parmanandas 
Jivandas v. Ardeshir Framji (Suit No. 268 of 
1888) as to the import of the term “ fazendari ” 
curring in a written document embodying the 
raot between parties, referred to. 

SHVANT VISHNOO AONE v. KESHAV- 
AO BHATJI. 252 












—Bengal law — Government grant 
fishery—Julkar—Tidal and naviga- 
hangein the course of the river— 
Grantee's right of exclusive fishery—Old grant— 
Proof—Evidence. 


It is now settled law. in Bengal that the 
Government’s grantee of a several fishery in a 
‘tidal and navigable river can follow the shifting 
course of the river for the enjoyment of his 
oxolustye: fishery so long as the waters form part 
of the river system within the upstream and 
downstream limits of his grant, whether the 
Government owns the soil subjacent to such 
«waters as being the loug established bed, or 
whether the soil is still in a riparian proprietor 
as being the sight of the river's recent encroach- 
ment, : A 
The English common law of several fisheries 
‘ig not applicable in Bengal. 


Where the question was whether the Govern- 
ment in right of Crown granted ‘before the 
decennial settlement to the plaintiff's predeces- 

ar-in-tifle a several fishery in a tidal and 
navigable river in Bengal and the plaintiff did 
not produce the original grant :— 

Held, \that although it was usual to find some. 
‘entry in fhe decennial settlement papers of the 
creation of a separate estate of julkar at the 
period in auestion, yet in the absence of evi- 


Pry eo resents made prior to 
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Fishérý—(concluded); 4 
zamindar’s posśession, or be recorded in the 
Government archives still ir? existence amd in 
view of the fact that in practice such original 
grants are but rarely forthcoming at the present A 
time, for proof of suoh grants resort must be 
had to secondary evidence of them, or to the 
inference of a legal origin to be drawn from 
long user ; 


Held, on the evidence, that although . the 
evidence of a Government grant of an exclusive 
fishery in navigable waters ought to be conclu- 
sive and olear, yet in so far as such evidence 
could at the present time be expected to ba 
forthcoming as to partioular „grants more than 
a century old, the evidence in the present case 
was sufficient to show that the Government 
did actually grant to the plaintiff's predecessor- 
in-title, or settle with him so as in effect to 
grant, a julkar right of eeveral fishery in ques- 
tion. * 


RAJA SRINATH Roy v, DINABANDHU 
SEN. 901 
`- Fixed Deposit receipt—Negotiabitity of. ` 
A deposit receipt is not a negotiable instru- 
ment which passes either by delivery or by 
endorsement, but where tha money mentioned 
in the receipt is immediately payable and the 
receipt is presented duly endorsed together with 
an order to pay a given individual, that indivi- 
dual becomes the owner of the money upon 
payment by the banker or his promise to hold 
it d the disposal of the payee. 


R. D. SETHNA v. GRACE EDITH HEM- 
MINGWAY., ' 5384 


Foreclosure decree against manage? binds 
all members of a joint Hindu family. See 
HINDU Law, JOINT FAMILY. B10 


Fraud, as a plea to set aside decree, cannot 
be gone into in execution proceedings under Civil 
Procedure Code, s, 244. See C1VIL PROCEDURE 
CODE, s. 244. ; 845 


General Clauses Act (X of 1897), S. 27. 
See BOMBAY HIGH OOURT RULE 107. 204 


Gift to a class. See HINDU LAW, WILL. 797 
Guardians and Wards Act (VIII of 1890) 
— District Courti— Jurisdiction. 


` A District Court is not a Court exercising the 
jurisdiction of the Crown over infants, and hag 
no jurisdictiofi over infants except suah juris- 
tion as is\ conferred by the Guardians and 


eae (Act VIII of 1890), « . y 
e 


Gti 
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Quardians and Wards Act—(concluded). 
A suit inter partes is not the form of pro- 
_ ceduse prescribed Sy the Guardians and Wards 
Act, 1890, for proceedings in a District Court 
7 touching the guardianship of infants.. 


MRS. ANNIE BESANT v, G. NARAYANIAH. 
625 


625 


Guardianship—(continued). 


A suit inter partes is not the form of proce- 
dure prescribed by the Guardians and Wards 
Act, 1890, for proceedings ina District Court 
touching the guardianship of infants. 


The power of the Madras High Court in A 
dealing with such suit touching the guardian- ` 
ship of infants instituted in a District Court 
and subsequently transferred thereto under 
ol, 18 of the Letters Patent, 1865, are confined 
to powers which, but for the transfer, might 
have been exercised by the Distriot Court. 


——, S. 9. See GUARDIANSHIP, 





625 


_ Guardianship—iInjants—Father and sons— 
‘Guardianship, right of father to—Contract by 
father to entrust custody and education of his 
sons to another—Father’s right to revoke such a 


—, S, 19. See GUARDIANSHIP, 


contract—Proper tribunal for the consideration 
of such a question—Jurisdiction—Suit by a 


father to appoint him guardian of his sons and 
to recover custody of their persons—Queslions 
to be determined in.such a swit—Guardians and 
‘Wards Act (VIII of 1890), ss. 9 and 19—Pro- 
cedure under the Act—Powers of the District 
Court over infants—Letters Patent, 1865, cl. 13 


—Power of the High Court on the transfer of 


suit thereunder—Order, form of—Court ought 
not to make such an order as would expose the 
person attempting to comply with it to criminal 
proceedings—Remedy of a father in India to 
recover custody of his children in England. 


As in England so among the Hindus in India, 
the father is the natural guardian of his children 
during their minorities, but this guardianship 
is in the nature of a sacred trust, and he can- 
not, therefore, during his lifetime, substitute 
‘another person to be guardian in his place. 
He may, in the exercise of his discretion as guar- 
dian, entrust the custody and education of his 
children to another but the authority he thus 
confers is essentially a revocable authority and 
if the welfare of his children require it, not- 
withstanding any contract to the contrary, take 
such custody and education once more into his 
own hands, But if the authority has been 
acted upon in such a way as, in the opinion of 
the Court exercising the jurisdiction of the 
Crown over the infants, to create associations 
or to give rise to expectations on the part of the 
infants which it would be undesirable in their 
interests to disturb or disappoint, such Court 
will interfere to prevent its revocation, 


A District Court is not a Court exercising the 
jurisdiction of the Crown over infants, and has 
` no jurisdiction over infants excépt such juris- 
“diction as is conferred by the Guardians and 
Wards Aot, 1890 (Act VIII of 1890). 
e 


The plaintiff, a Hindu, accepted the offer 
made by the defendant to take charge of hi 
two sons, born respectively on May 11, 18 
and May 80, 1898, and defray the expe 
their maintenance and education in 
and at the University of Oxford, and 
dated March 6, 1910, appointed 
guardian oftkeir persons and auth 
act as such from that time forward. nae 
ant took charge of the boys and \ pene jo 
expense of their maintenance and oust 
In February 1912 they left India in t 
ant’s company. for England, where € 
them having made suitable arrangemart 
their education, Subsequently on defenda? 
refusal to comply with the plaintiff’s demdnd? 
restore the boys to his custody, he ingtitutea 
the suit in the District Court of Chingleput on 
October 24, 1912,- asking to have it declared 
inter alia that he was entitled to the guardian- 
ship and custody of his sons, and for an order 
on the defendant to hand over such sons to the 
plaintiff or such other person as to the Court 
might seem meet, The suit was subsequently 
transferred to the High Court of Madras under 
cl, 13 of the Letters Patent, 1865. The High 
Court made a decrees, which was affirmed on 
appeal by a Divisional Bench, declaring that 
the sons of the plaintiff were wards of the Court 
and that the plaintiff was guardian of their 
persons, and ordered the defendant to"hand aver 
the oustody of the wards to the plaintiff as 


such guardian. 


Heid, that the suit was entirely mi conceived : 
that the plaintiff remained the guardian of his 
sons notwithstanding the letter of’the 6th March 
1910, which was in the nature of a revocable 
authority ; that real questions were (1) wether 
the plaintiff was still entitled to exercise the 


funotions of guardian ‘and resume the custody , 


of his sons and alter the scheme ‘which had 
o 


o 
o 










| 
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Guardianship—(concluded). 


been formulated for their education; and (2) 
whether in the events which had happened the 
plaintiff was at liberty to revoke the authority 
given by the said letter ; that both those ques- 
tions could only be determined having regard 
to the interest and welfare of the infants, bear- 
’ ingin mind their parentage and religion, and 
could only ba decided by a Court exercising the 
jurisdiction of the Crown over infants and in 
their presence ; that the District Court was not 
such Court and had no jurisdiction over the 
plaintiff's sons and consequently the High 
Oourt had also none; that the boys were 
not ordinarily resident in the district of Chin- 
gleput, and therefore s. 9 of the Guardians and 
ards Act, 1890, gave the District Oourt and 
sequently the High Oourt no jurisdiction 
them, and the suit must be dismissed : 










gid), also, that the order appointing the 
plaintifi\as the guardian of his sons was bad 
inasmuch’as such an order could only be made 
if their interests required it pd they were not 
before the Court nor we" ir interests ade- 
quately considered ; ay’ order declaring 
a guardian of the bov eason of s, 19 
of the Guardians an’ 890, be made 
~s during the plaintif the opinion 
of the Court he 4 o ‘\r guardian, 


a 
whioù was clear! 2 
oy 


Held, further A ‘ago of the 
infants any èt% CA 6 e defend- 
ant to coms "2, cs 5 \o High 
Court wog eS 3 a ° sed to 
return ta Laang e law 

D alg 9”. 
of Eng 2 2.8 Ao 2 posed 
ier % 370% 8% \ on 
wa KA % 2% 2 2 bt 
%%22 898" $ 
AK l a 
¢ oy 
a ay ~a Uourt of 
a * k 
2 _ „ndia could do under 


_uves of the case was to order the 
. „aant to concur with plaintiff as the 
-—fatants’ guardian in taking proceedings in 
England to regain the custody and control of 


x 


his pons. 
MRS. ANNIE BESANT v. G. NARAYA- 
NIAH. 625 


Gujarat Talukdars’ Act (Bom. Act VI of 


1888), S. 29 B—Decree against Talukdar— 
Talukdar’s estate under management by Taluk- 
dart Settlement Officer—Notice to sudnrit claims 
—Non-submission of claim owing, to pending 
proceedings of Court—Inability of the creditor 
—Suficient cawsés 
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Gujarat Talukdars’ Act—(concluded). 


The plaintiff sued the defendant for a decree 
upon a mortgage ; but the Subordinate J udge 
granted him a personal decree and held that the 
mortgage was invalid under the provisions of 
theGujarat Talukdars’ Act. The plaintiff filed® 
an appeal on the 27th September 1905. On the 
21st November 1905, the Talukdari Settlement 
Officer took over the management of the estate. 
He received notice of the appeal on the 24th 
idem. He issued, on the 28th December, a 
notice, under s8. 29 B of the Aot, calling upon 
claimants to submit their claims within six 
months of the date of the notification, On the 
14th March 1906, the Distriot Oourt decided 
the appeal in favour of the plaintifi, holding 
that he had a valid mortgage upon the property 
of the defendants. The Talukdari Settlement 
Officer appealed against the decree in July 
1906; but the appeal failed in August 1907, 
The plaintiff thereafter applied, under s. 29H. 
of the Act, fora certificate in order that he might 
proceed with the execution of the decree. The 
officer declined to grant the certificate on the 
ground that as the plaintiff had not submitted 
his claim within six months of the date of the 
publication of notice under s, 29 B, his claim 
was deemed to have been fully discharged. Tha 
plaintiff next applied to the Court for execution. 
The lower Oourts dismissed the application 
as having been barred under s. 29 B (8). The 
plaintiff having appealed :— 


Geld, (1) that the plaintiff was unable to put 
forward his real olaim at the date of the Notifi- 
cation, and tbat at the date of the notice he 
was unable to comply with it within the mean- 
ing of s. 29 B (8) of the Gujarat Talakdars’ 
Aot, 1888 ; 


i 
(2) that the inability of the applicant having 
continued during the expiration of the six 
months from the date of the notification, the 
plaintiff was not barred by s. 29 B from prose- 
outing the proceedings in Court. 


The word “unable” in s. 29 B of the Gujarat 
Talukdars’ Act is not confined to physical in- 
ability on the part of the claimant. 


KHODABHAI 
511 


MANILAL POPATLAL V. 
SARTANSING. 


, S. 33 (2) (cc), See CIVIL PROCE- 
DURE CODE, 1908, s. 80. 766 
e 





Hereditary Offices Act (Bom, Act III of 
1874). See INAM, 164 
e 
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Hindu- Law, Adoption—Devesting of estate 


— Adoption by widow of predeceased son — Estate 
vested an mother-inglaw—Assent of mother-in- 
law to adoption, 


e° Under Hindu law, the widow of a pre- 
deceased son can make a valid adoption with 
the contemporaneous consent of her mother- 
in-law in whom the estate of the last full 
owner is vested as an heir, 


SHIDAPPA BAPU BIRADKAR v, NINGAN- 
GAUDA SIDDANGAUDA, 668 


Adopted grand-son takes one-fourth 
of the share of the natural grand-son—Joint 
family estate—Mitakshara--Mayukha--Dattaka 
Chandrika, ‘ 


The adopted son of a pre-deceased natural 
son of a common ancestor, on partition with 
the natural son of another pre-deceased natural 
son of the common ancestor, takes one-fourth 
of the share of the latter, 


N died leaving two sons H and B, who lived 
as members of joint Hindu family. H died 
leaving a widow G, who was pregnant. B died 
leaving a widow M to whom he had given 
authority to adopt. G gave birth to a posthu- 
mous son, the defendant. M adopted the plaint- 
iff. In a suit by the plaintiff to partition the 
ancestral esiate— ` 

Held, that he was only entitled to one-fourth 
of the share of the defendant. 


BACHOO HARKISONDAS v. NAGINDAS 
BHAGWANDAS, 23 


, Adoption, conditional — Widow 
stipulating for continuing her powers over 
property— Agreement unreasonable, 





A Hindu widow made, at the time of adopt- 
ing a boy, an agreement with the natural 
father of the boy, that she was to retain all the 
rights she had of ‘managing her husband’s 
property as long as she lived, and that the 
adopted boy was to get those rights only after 
her death. The widow having sued for her 
rights under the agreement :— 


Held, that the agreement could not be given 
effect to ag its terms were neither fair nor 
reasonable, . 

PURSHOTTAM MUKUND BAMANT v, 
RAKHMABAI MUKUND. 57 
——~—, Blienation— Hindu bidow—Legal 


necessity— Hvidence— Onus— Recitals in mort- 
gages or deeds of sale, 
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Hindu Law, Alienation— (concluded). 


The onus of supporting a sale from a Hindu 
widow by showing that it was for legal necessity 
is undoubtedly on the purchaser, who fails to. 
discharge that onus by simply relyinZ on the 
recitals in the sale deed, 


Recitals in mortgages or deeds of sale with ” 
regard to the existence of legal necessity for the, 
alienation made by a Hindu widow are not 
evidence by themselves of the faot. To sub- 
stantiate the allegation of the existence of 
legal necessity there must be some evidence 
aliunde. 


LALA BIRI LAL v, MUSAMMAT INDA 
KUNWAR, 352 











Suit by reversioners to set aside 
Gara executed by a Hindu widow for a ter 
sixty years—Family settlement — Evid 
Consent of reversioners—Conduct of pl 


— Necessity. 840 


In 1868 a Hindu widow exeouted an Tjark 
a term of sixty years in respect of her deceask i 
husband’s estate which was then in serious perih © 
The Ijara formed part of a general family settle-\_ 
ment whereby the widow divided the family pro- ? 
perty amongst the then reversioners reserving to cad 
herself only a small income as Maintenance ane 
wherein all branches of the family shared. One 
of the reversioners died in 1882 and after the 
death of the widow in 1898 hig gona brought the 
suit to set aside the Ijara :— ` 


Held, affirming the High Oourt, that the 
arrangement of which the Ijara formed a part 
was in truth dictated by the necessities of the 
case, and that the choice of the terms sixty 
years as the term of the Ijara was made for the 
benefit of the estate and did not injure any 
one, and that the suit must be dismissed, 


Held, also, that a Hindu widow has power to 
deal with the family property in case of necessity - 
with the consent of the then present revor-” 
sioners ; that the sanction of the reversionetg 
in 1868 to the Ijare afforded evidence thatthe 
alienation made thereby was under cinoym- 
stances which rendered it lawful and valid; and 
that the conduct of the plaintiffs themselves 
during the eleven years from 1882 to 1898 
afforded evidence that they believed that the 


arrangement had been maĉe in good faith and 
under such circumstances of necessity as would 
give it validity. if, 


BIJOY. GOPAL MUKERJI v, GIRINDA 
NATH MUKERJI. , 425 t 


1914] e. 


Hindu Law, Bandhus. 
INHERITANOH. 


See HINDU LAW, 
? 863 
,Cutchi Memons— Succession and in- 
heritance, law of. 





` The Hindu law of joint family property is 
not applicable to Cutchi Memons. Hence, the 
son of a Cuichi Memon does not acquire by 
birth an interest in property inherited by his 
father by the law of inheritance and succession. 
MANGALDAS N. MOoTIVALLA v., ABDUL 
RAZAK HAJI BULAIMAN ABDUL 
WAHED. 224 
» Debts— Widows duty to. pay 
husband’s debts—Payment of debts repudiated 
by husband not obligatory on the widow. 





Under Hindu law, a widow is under a pious 
obligation to pay her deceased husband’s debts 
even\though they may be time-barred ; but this 
obligation does not extend to debts which have 
been lepudiated by her husband before his 
death. 

BHAGWAT BHASKAR KORANNE vw. 

` NIVRITTI SAKHARAM BHADULE, 738 
, Inheritance — Sapinda-relation- 
ship, definition, limitation and mutucbility of. 
— Bandhu — Bhinnagotra sapinda —Father's 
father’s son’s son’s daughter's daughter’s son— 
N Colebrooke’s Translation—Principles on which 
questions of Hindu law should be decided — 
Three classes of Bandhus. 

Underthe Mitakshara father’s father’s son’s 
son’s daughter’s daughter’s son is not an heir. 


Under the Hindu law the right of collaterals 
to succeed to the inheritance of a deceased 
person is dependent on the existence of the 
sapinda-relationship between the propositus 
and the claimant, and under the Mitakshara 
law sapinda-relationship arises from community 
of blood or ‘‘ community of particles of the 
same body.” 

In the Mitakshara in the third chapter of the 
Acharakanda in the passage which deals with 
the rules of forbidden degrees of kindred 
Vijnanesvara lays down rules for the limitation 
of sapinda-relationship generally, and conse- 
quently the sapinda-relationship comes to an 
end with the fifth degree when the descent is 
through 2 female. 





The word bandhu in the system of the 
Mitakshara signifies a bhinnagotra-sapinda and 
is ‘used by the'author in ch, 2, 8.6 in a re- 
stricted and technical sense, as implying a rela- 
tion belonging to a different family but united 
by sapinda-relationship. 
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Hindu Law, Inheritanoe—(concluded). - 

Under the Mitakshara the sapinda-relation- 
ship, on which the heritab right of collaterals 
is founded, ceases in the case of bhinnagotra- 
sapinda with the fifth degree from the 
propositus, and in order to entitle a man t@ 
succeed to the inheritance of another he must 
be so related to tha latter that they are 
sapindas of each other. 

In his rendering of the Mitakshara the para- 
phrase given by Mr, Colebrooke of a sapinda 
as a relation ‘‘ connected by funeral oblations.” 
is erroneous- ; 

The Hindu law contains its own principles of 
exposition and question arising under it cannot 
be determined: on abstract reasoning or 
analogies borrowed from other systems of law, 
but must depend for their decision on the rules 
and doctrines enunciated by its own law-givers 
and expounders. i 


Quære : Whether the three kinds or classes of 
bandhus specified in the Mitakshara, ch, 2, 
8.6, (Colebrooke’s Translation) can be extended? 


RAMCHANDRA MARTAND WAIKAR v, 
VINAYAK VENKATESH KOTHEKAR, 863 


——, Joint Family — Foreclosure suit— 
Parties interested in the mortgaged properties— 
Managing member as representing the joint 
family—Transfer of Property Act (IV of 1882), 
s, 85, 

Where two persons, who had acquired inter- 
ests in certain mortgaged properties in theiz own 
ngme but in fact on behalf of the joint Hindu 
family of which they were ths managing 
members, were’ made parties to the foreclosure 
action by the mortgagee as parties ‘ interested 
in the mortgaged properties ’ and the foreclosure 
decree was made against them :— 


Held, that the managing members so effect- 
ively represented all other members’ of the 
family that the family as a whole was bound 
by the foreclosure decree, unless it was estab- 
lished that the managing members did not act 
in every way in the interests of the family; 
and that as the mortgagee had no notice of the 
interest of the other members of the joint 
family, s. 85 of the Transfer of Property Act, 
1882, did not apply. ' 

SHEO SHANKAR RAM v, MUSAMMAT 
JADDO KUNWAR. 810 


—— — , Partition—Adopted son — Natural 
born son, e N 
The adopted son of a pre-deceased natural son 


of a common ancestor, on partition with the 
> ; 


f`. 
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Hindu Law, Partition— (concluded). 


natural son of another pre-deceased natural son 
of the gommon anéestor, takes one-fourth of 
the share of the latter, 

N died leaving two sons H and B, who lived 
as members of joint Hindu family. H died 
leaving a widow G, who was pregnant. B died 
leaving a widow M to whom he had given 
authority to adopt. G gave birth to a posthu- 
mous son, the defendant. M adopted the 
plaintiff. In a suit by the plaintiff to partition 
the ancestral estate— 

Held, that he was only entitled to one-fourth 
of the share of the defendant. 

BACHOO HARKISONDAS v. NAGINDAS 
BHAGWANDAS, 263 

———, Self-acquisitlon—Property stand- 
ing in the name of a junior member—Presump- 
tion. 

Where the question is whether a property 
standing in the name of a junior member of a 
joint Hindu family is his self-acquisition, the 
criterion is to consider from what source the 
money comes with which the purchase money 
is paid, and in the absence of evidence that the 
junior member had any separate funds or vhat 
the property in question was purchased with 

te money belonging to him, the presumption is 

clear and decisive that it was acquired by the 

head of the family in the name of the junior 

member and that it was not self-acquired pro- 
perty of the junior member. 

PARBATI DASI v, RAJA BAIKUNTHA NATH 

DE, 191 

——, Sister — Succession. 

Under the Mitakshara, the son of a separated 
half brośher is entitled to succeed in preference 
to the full sister of the propositus. 

HARI ANNAJI DESHPANDE v. VASUDEV 

JANARDHAN SATBHAI. 283 

—, Succession—Priority — Widow of 
separated brother—Uncle’s son. 


Under the Mitakshara school of Hindu law 
the brother’s widow is entitled to succeed in 
priority to the paternal uncle’s son of the pro- 
positus. 

BASANGAUDA NAGANGAUDA v. BASAN- 
GAUDA DODANGAUDA, 699 

——— ) Full Sister—Son of a separated half 

brother. 
- Under the Mitakshara, the son of a separated 
half-brother is entitled to succeed in preference 
to the fuf sister of the propositus. 
HARI ANNAJI DESHPANDE v. VASUDEV 
JANARDHAN BATBHAI, 283 
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Hindu Law, Succession—(concluded). 

Bairagis of Ramanandi Class— 
Death of the head of a Math—Sanyasis, succes- 
sion to. 


Under the Mitakshara the heir of a sanyasi 
(ascetic) is a virtuous pupil. 

The plaintiff, a Bairagi belonging to the seot 
of Vaishnavas of the Ramanandi class, sued to 
recover possession of certain temple properties 
from the defendant, claiming to be the Pitrai 
Chela (associate in holiness) of the deceased 
Mahant of the temple: 


Held, that as the plaintiff was not a pupil of ` 
the deceased Mahant he was not entitled to the 
temple properties. 

Semble.—It is extremely doubtful whether 
the Bairagis can be classed as sanyasis, because 
the order of Bairagis is not confined to the 
members of the twice born castes, 

RAMDAS GOPALDAS SADHU v, BALDEV- 
DAS KAUSHALYADAS, 757 





, Widow—Obligation topay husband’ s 
debts. - 

Under Hindu law, a widow is under a pious 
obligation to pay her deceased husband’s debts 
even though they may be time-barred; but this 


ao 


obligation does not extend to debts which have ae 


been repudiated by her husband before his’ 
death. 


BHAGWAT BHASKAR KORANNE v, NIV- 
RITTI SAKHARAM BHADULE. 738 


ı Will — Construction —Intention— 
Surrounding circumstances ‘ Aulad '— Khan- 
dan'—Legitimate and illegitimate children. 


By a codicil the testator, a Hindu of the 
Chhattri caste, settled a maintenance allowance 
to be monthly paid “to Jang Bahadur Singh 
and his (aulad) issues for generation after 
generation as long as the (Khandan) family of 
Jang Bahadur Singh and his (azlad) issues 
remain in existence” and provided that Jang 
Bahadur Singh was to enjoy the maintenan E 
allowance during his lifetime without power of 
alienation ; but after his death from amo g his 
(aulad) issues one person (Jisko haq pahujichata- 
ho) to whom the right may go shall Ke consi- 
dered proprietor of this maintenance/allowanca 
without division as a rais. The otherissues of the 
family of Jang Bahadur Singh shall be entitled 
to get food, raiment and other necessaries*out 
of the monthly allowance; when there remains 
no descendants of the family of Jang Bahadur, 
atany time the monthly allowance will. be 


9 
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Hindu Law, Will—(continued). 


resumed and remain in the proprietary posses- 
sion of the riasat gaddinashin. Jang Bahadur 
Singh was the son of the testator by a Maho- 
medan mistress but was brought up and lived 
as a Hindu, and at the date of the codicil had 
one son the first defendant, by his deceased 
Chhattri wife, and had been married for some 
time to another Ohhattri wife, both of whom 
survived Jang Bahadur Singh, who also leit 
him surviving the plaintiff and the 2nd, 3rd 
and 4th defendants, who were his sons by a 
Mahomedan mistress, 


Held, (1) that Jang Bahadur Singh was 
created ancestor or first proprietor of the main- 
mance allowance and the question as to who 
ceeded him as proprietor thereof depended 
the wishes andintentions of the testator 
led by the language of the codicil view- 
h the light of the ciroumstances 
: ‘ounded him at the time he made it 
and not upon the validity or otherwise of the 
marriage of Jang Bahadur Singh with the first 
defendant’s Ohhattri mother. 


(2) That the intention of the testator so 

ascertained was to treat the marriages of Jang 

+ Bahadur Singh with the said two Chhattri 

women as valid and the iesue of those marriages 

as legitimate issue and that in construing the 

codicil the first defendant must be regarded as 
the legitimate son of Jang Bahadur Singh, 


(8) That for ihe purpose of fixing succession 
to Jang Babadur Singh the testator must have 
had in mind the Hindu law, which, in the 
matter of successioi to property, takes no 
account in the three higher classes of illegiti- 
mate descendants ; that the plaintiff and his 
brothers being Jang Bahadur Singh’s illegiti- 
mate children were not included within the 
terms ‘aulad’ and," Khandan’ or either .of 
them; and that the first defendant was the 
sole person entitled to succeed Jang Bahadur 

~Singh to the maintenance allowance. 
BHAIYA SHER BAHADUR v. BHAIYA 

\ GANGA BAKHSH SINGH. 806 

L-—_-—Construction—Hindu Wills Act 
(XXI of 1870)— Absolute gift—Gift over in case 
of the taker’s death without leaving male issue— 
Period of distribution, 


A Hindu testator by his will to which the 
Hihdu Wills Act, 1870, did not apply, after 
devising the whole: of his property to his two 
sons in equal shares, provided that ‘‘ should 
either of these two sons die without having had 
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Hindu Law, Will—(continued). p 


(leaving) any male issue the survivor is duly to 
take the whole of the propérty sppertaiaing to 
the share of the deceased son who may have 


(leave) no male issue *— x 


Held, that the period to which the gift over 
referred was the period of death of elther of the 
two sons leaving no male issue whenever such 
death should occur, either before or after the 
death of the testator, 


Held, also, that looking to the whole will, on 
the death of one of the two sons, both of whom 
survived the testator leaving no male issue, the 
surviving son took the property appertaining 
to the share of the deceased son. 

CHUNILAL PARVATISHANKAR v. BAI SAM- 

RATH. 366 


—COonsiruction—Donee not in exist- 
ence at testator’s death—Rule in Tagore case— 
Life estate to daughter—Gift over to cousins— 
Gift takes effect if daughter has no son in 
testator’s life-time. 

A testator devised that his daughter should 
have a life-estate of Rs. 150 and the rent of a 
house. If the daughter had a son or sons, he 
or they was or were tostake the whole estate of 
the testator on attaining the age of 18 and then 
bearing a good character. If the daughter had 
no male issue then on her death the whole of 
the festator’s estate was to go to his cousins 
who were appointed executors of the will, The 
daughter had no son at the time of the testator’s 
dé@sth ; but she had a son born to her after her 
father's death, She and her son brought a suit 
for the construction of the will and for adminis- 
tration of the testator’s estate, The lower 
Courts held that in the events that had happen- 
ed, there was an intestacy and thatthe daughter 
was entitled to succeed to the testator’s estate, 
On appeal to the High Court :— 

Held, that the dominant intention of the tes- 
tator was to give the whole of his property to hig 
grandson, but as no grandson was in existence 
at his death, that intention was defeated ; and 
that his intention next was that his estate should 
be retained in his family, ĉe., with his cousins, 

NARANDAS VRIJBHUKHANDAS v, BAI 
SARASWATI, 577 


—Construction—Adoption— Secular 

motive-—Authority givenjointly to two widows to 

adopt—HExercise of such a power by the survivor. 

Where thé will of a Hindu testator, who left 

him surviving two widows, provided that ‘‘ you 

should adopt a boy who is our sannihita (one 
e 
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Higdu Law, Will—{continued). 
closely related) whenever it strikes you that our 


G 


samastanam (familf) should continue,” their 


Lordships, without deciding the validity of a 
joint power of adoption and its interpretation, 
held that the language of the testator pointed to 
the predominance of secular motive and in the 
absence of anything requiring or justifying the 
interpretation of the provisions of the will with 
regard to the adoption in any special way arising 
from the fact that the testatot was a Flindu, the 
will must be interpreted according to the plain 
meaning of the language used ; that so constru- 
ing it gave the widows jointly the power to 
adopt a son should an occasion arise which in 
their joint opinion made it desirable so to do; 
that the death of one of the widows put an end 
to such a, joint power ;.and. that an adoption 
alleged to have been made after the death of the 


widows by the surviving widow was of no 


validity, 
SRI RAJA VENKATA NARASIMHA APPA 


ROW v. SRI RAJA PARTHASARATHY 


APPA Row. 328 





egual shares and share of each to her sons on 


her death—Gift to a class—Incapacity of some 
to take— Rule that donee must be in existence at 
the testator’s death—Hindu Wills Act (Act XXI 


of 1870), s. 8. 


A Hindu by his willdirected his executors, 


on the failure ab initio of a prior bequest to an 
adopted son, ‘‘to make over and divide the 
whole of my estate, both real and personal, 
unto and between my daughters in equal 
‘shares, to whom and their respective sons I 
give, devise and bequeath the same, but should 
‘either of my said daughters die without leaving 
‘any male issue surviving, but leaving my 
other daughter ler surviving, then in such a 
case the surviving daughter and her sons’ shall 
‘be entitled to the share of the deceased daugh: 
fer, or in the oase of the death of either 
daughter leaving sons the share of such daugh- 
ter is to be paid to such her son or sons share 
and share alike.” 


In 1904, when the testator’s two daughters, 
Rand P, were both alive, R brought a suit for 
the construction of the will. In that suit the 
‘Privy Council in 1908 held that “i in the eventa 
that have happened, the daughters of the testa- 
tor, R arfil P, are entitled to the testator’s estate 
‘in equal shares for life and with benefit of 
‘survivorship -between “themselves.” P died in 
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Hindu Law, Will (eorichiäed). 


1909 leaving her surviving several sons, some of 
whom were born during the testator’s life-time, 
while others were born after his death. On tha 
question, who bécame entitled to P’s share on 
her death, the High Court on appeal, held that 
the Privy Council in making theiy-order intend- 
ed only to describe the utmost interest that 
the daughters could take between themselves in 
the events which up to that time had happened, 
and had no intention to decide the rights of the 
daughters’ sons in reference to a subsequent — 
contingent event, which had now happened in 
the death of P leaving aons;.and that the inten- 
tion of the testator was that the sons of a daugh- 
ter should take her share on her death; buf 
that though the gift to P’s sons asa class w; 
not void on the ground that ‘those of such 
as were born after the testator’s death co 
take under the rule of Hindu law that 
not in existence at the time of the 


death can take under his will, yet om 
that rule of Hindu law and s. 8 of vga oi "pe 
Wills Act (Act XXI of 1870), only thos?’ E 


P who were born during the testator’s life: noo 
would take P.’s share. On appeal to the Privy * 
Council by R. and J +, Who was adopted by her 

as her son in 1900— en, 


Held, that the judgment appealed toons 
correct and was based ón correct regstns ; and 
that the appeal must be dismissed,-but without 
prejudice to the position of J it.and when the . 
question whether he could take under the will 
should come before a. Court for decision. 


SRIMUTTY RANIMONI DASI v. RADHA 


PRASAD MULLIOK. 787 
Hindu Wills Act (XXI of 1850). See 
HINDU Law, WILL. * 866 


,S.3, See HINDU LAW, WILL. 787 
‘House-tax, arrears of. See MUNICIPALI- 
TIES AOT (DISTRICT), s. 82.. 749 r 


Hundi — Shah Jog — Payment of Jorged __ Zt 
Hundi—Rights of person who makes paymen 
Payee bound to refund. 





According to the well-established custom 
among shrofis relating to Shah Jog Huadis, the 
Shah “who obtaing payment of a Shah Jog 
Hundi is, in the event of the Hundi turning 
out to be a false, fraudulent, stolen or forged 
Hundi, bound to refund the amount of *tha 
Hundi with interest unless he produces the 
actual drawer or the person who committed the 3 
fraud.. l 


~ 
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Hundi—(continued). 

` The Shah does not guarantee the solvency of 
the drawer, he guarantees the genuineness of 
the Hundi. A drawee will rot pay a Hundi 
unless he has funds in his hands belonging to 
the drawer, or is willing to give him oredit. 
And he will not pay on presentation of a Shah 
Jog Hundi toa Shah unless he is satisfied as to 
the respectability of the Shah as he looks to him 
in oase of anything afterwards going wrong 
with the Hundi. The respectability of the Shah 
is a matter only for the drawea to consider, as 
it is difficult to conceive that a defendant would 
repudiate his liability to refund on the ground 
that he was not a respectable person. ; 
The claim to a refund against a Shah who 
received payment of a Aundi on the ground 
e Hundi is a forgery must be made as 
ossible after the forgery has been dis- 
as to enable the Shah to protect 









NSIDHAR LAOHHMINARAYEN v. JWALA- 
PRASAD GAYAPRASAD. 434 


_ —Shah Jog—Payment to the Shan—Fraudu- 
lent Hundi—Duty of Shah to trace the drawer— 
Payment of Hunii not as Shah but as indorsee 
jor gollection of the Hundi—Custom of Marwari 
merchants. 


On the 10th June 1912, the plaintiff received 
in Bombay a letter from R at Harpalpur advis- 
ing despatch of.a railway receipt for 300 bags 
of linseed stated fo have been consigned by R 
from Ranipur, and asking the plaintiff to gell 
the goodsand meantime to accept and pay on 
presentment two Shah Jog Hundis for Rs, 8,000 
euch. The same day one of those Hundies 
was presented by defendant No. 1 for pay- 
ment ; and the other by one G. No payment 
was made, The railway receipt was received on 
the 11th. The plaintiff delivered itto K and 
received Rs. 5,600 from him. The plaintiff then 


paid tbe amount of the Hundi to defendant. 


Nv, 1 in full and to G he paid the balance of 
what he had received from K. The'goods, how- 
ever, ‘never arrived and the plaintiff took back 
the receipt and’ refunded the amount to K., 
Subsequent inquiries showed that both the 
Hundies aid the railway receipt were fabricat- 
ed. This carne to the knowledge of the plain- 
tiff by the end of August; but it was not until 
the 25th of September that the plaintiff gave 
notice to the defendant No. 1 to refund. The 
plaintiff sued to recover the money paid by him 
from defendant No, 1 placing reliance on the 


5 . 
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Hundi— (concluded). 

custom that the Shah who obtained paymefit 
of a Shah Jog Hundi was, ig the event of the 
Hundi turning out to be fraudulent, boufid to- 
refund the amount of the Hundi with interest 
unless he produced the actual drawer or the 
person who committed the fraud. 


Held, (1) that the plaintiff would have no 
equity to recover back the amount from the de-| 
fendant No, 1 who was paid notas a Shah but 
as the indorsee for collection of a Hundi pur- 
porting to have been drawn against the security 
of a railway receipt ; 


(2) that assuming that there might be liabi- 
lity imposed on the first defendant by reason of 
the payment to refund or to trace the Hundi 
to its source, that would only be the case provid- 
ed notice was given within a reasonable time 
of the discovery of the forgery H 


(8) that the Hundi had been ‘traced to its 
source’ within the meaning of the Marwari 
Association Rules before the first defendant had 
received intimation of the fraud. 


R. D. SETHNA v, JWALAPRASAD GAYA- 
PRASAD. 972 


Hundi, endorses from the payee presumed to 
be holder in due course. See NEGOTIABLE 
INSTRUMENTS ACT, s. 9. 743 


Inamdar, suit by, to recover dues from his 
Khatedur, is not cognizable by Small Cause 
Courts Act, See SMALL CAUSE COURTS AOT 
(PROVINCIAL), art. 18, 716 


Inam lands—Alienation—Summary Settle- 
ment Act (Bom. Act II of 1868), s. 12— Settle- 
ment made before the coming into foreg of the 
Act—Commutation of service — Payment of 
Nazarana—Regulation 16 of 18837—Heredtiary 
Offices Act (Bombay Act III of 1874)—The Act 
does not apply to settlement effected under or 
within’ the purview of Bom, Act II of 18683— 
Probate Court—Decision—The decision cannot 
be destroyed by adjudication in a regular suit, 


The Sar Desai of Navalgund was granted an 
inam by the Peishwas. The services of the 
Desai as a Revenue officer were not made use of 
during the British rule and he was informed in 
1648 that the services would not be required of 
him. Aga result of the investigation regarding 
claims to inam lands, the Desai was offered the 
option of commuting his service by payment of 
an annual sufn in the nature of a quiterent for 
the lands held by him on service tenure or by 


occasional payments in the nature of fines, In 
e 
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Inam lands— (concluded). 


dence that land has remained in a family for a 
long period of years, and descended by the rule 
of primogeniture where it is service land, is 
more consistent with the fact of its being held 
for service than with tke theory of any special 
family custom. Moreover when the service hag 
come to an end the last holder, if he have no 
sons or co-sharers, can put an end to a tenure 
based upon family custom. 


BRENDON v. SHRIMANT SUNDERABAL 

ý 164 
Income-tax Collector is a Revenue Court 
within the meaning of s. 195, Criminal Proce- 
dure Code. See CRIMINAL PROCEDURECODE 
s, 195, 


Infants, custody of. See GUARDIANSHIg 

Injunction, permanent. See § 
RELIEF AOT, s. 56. 

, temporary, See CI y 

DURE CODE, 0. XXXIX, 7r. 1, 2. 

Insolvency Act, 1848, (11 & 179 „Ze ; 
S. 49— Vesting Order—Atlachine? gy Hoga? 
ment creditor previous to vesting Ory Poo,” 
of Official Assignee over attach, K 

























Inam lands—'continyved). 


1862, the Government passed s resolution sanc- 
tioning the treatment ‘of Navalgund Desai’s 
potgee ” as@ personal holding continuable to 
the holder on the terms of the summary settle- 

e ment, The Desai accordingly accepted the offer 
that the commutation payment should be in 
the nature-of an annual Nazarana or quit rent. 
The last of the Desais made a will prohibiting 
his widow from making an adoption and be- 
queathing the whole of his property to charity. 
The will was propounded for probate in the 
District Court and was duly admitied to 
probate. The grant was confirmed by the 
High Court, The widow made an adoption and 
filed the present suit for a declaration that the 
testator had no power to make the will as the 
land which was service land was inalienable 
and that the adoption was valid.— 

Held, (1) that the settlement made by 
Government with the Desai in 1862 was a 
settlement valid and binding upon the Govern- 
ment, under s. 12 of Bombay Act II of 1868, 

(2) That the Desai was no longer liable to 
render any service in respeat of the lands held 
by him and that they were therefora no longer 














held upon a service tenure, ee eb) weer 
Attachment, effect of—Ezccution 4 čo i 

(8) That the lands in question were not in- Sale—Validity—Proper proceeding. the 
alienable by reason of family custom (which Official Assignee—Code of Civil Pri e (det 
was not proved). XIV of 1882), ss. 82,248, 872—Indiar, solvency 

(4) That the lands were not inalienable by | Act, 1848, s. 49, stay of execution -preceedings 
express legislative provision. The lands were | under. 
not inalienable up to the Regulation 16 of 1827 Where an order vesting the property of an 
and the Vatan Act of 1874 did not change their insolvent in the Official Assignee is made by 
character, for the provisions of the Act did not the.Court having jurisdiction in the insolvency 
apply fo the settlement of the land in 1862 under the Indian Insolvency Act, 1848, (11 & 12 
which was within the purview of Act IT of 1863; Vio., o, 21) such property becomes vested in the 
and the holder under the settlement was no Official Assignee from the date of the order, 
longer a hereditary officer holding for service. éven when it has been attached in execution of 
` (5) That the lands might be treated as the | & Money decree, and an order directing the sala 
property of an ordinary Hindu land-owner, | of it has been passed, a 
subject to the payment of the agreed quit rent Attachment in execution of a money sere 
to Government; and in the absence of co- | followed by an order for sale does not confer ga 
parceners, he could dispose of the lands by will. | the judgment-oreditor any charge on the Yand 

(6) That it was not ecmpetent to the Court attached: 
to go in the validity of the adoption, since its An attachment prevents and avoids any 
determination might involve destruction of the private alienation, but does not invalidate an 
conclusion reached by the Probate Court, alienation by operation of lawsuch as is effected 

In the case of service land, which in practice by a venting ordek ünder the Tadian uaeslyeney 

: : aye Act, 1848, and an order for sale, though it hinds 
at all events, is not usually alienated, it is the parties, does not confer any title 
difficult to establish a family custom, which peor TAS ; 
should have any effect, as distinct from the In execution of their decree the respondents 
ordinary incidents of a service tenure, and evi- | ag judgment-creditors attached and obtained an. € 
e 
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Insolvency Act—(continued). Insolvency Act—(concluded). 

order for sale ofa colliory of whioh the judg- Held, further, that if the judgment-debt was 
ment-debtors were the lessees. Subsequently in | included in the schedule filed by the ingplvents 
the insolvency of the judgment-debtors an order | under the Indian Insolvency Act, 1848, the 
vesting the colliery in the Official Assignee was executing Court was bound to stay the sale 
made under the Indian Insolvency Act, 1848, | under s. 49 thereof, . 
on September 8, 1904. On September 12, 1904, RAGHUNATH DAS v. SUNDAR DAS KHE- 
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the Judge in execution proceedings stayed the TRI, 814 
sale until further orders, and the respondents Instalment decree, default in payment 
then applied for and obtained an order for the | of. See CONSENT DECREE. 668 


issue and service on the Official Assignee of a 
notice calling upon him to show cause why he 
should not be substituted in the suit for the 
judgment-debtors; and the Official Assiguee, 
N though duly served, took no notice of it. On 
‘the expiry of the time fixed by the notice for 


Interlocutory orders — Appeal — Privy 
Council, : 

An appəal does not lie to His Majesty in 
Council, under cl. 39 of the Amended Letters 
Patent, from an order passed by the High Court, 


cause to be shown the respondents without fur- 
ther votice to the Official Assignee, applied for 
and obtained an order not only substituting the 
Official Assignee as a party in the place of the 


judgment-debtors, but directing the sale to pro- 
ceed, and the sale took place, and the respon- 
dents, having obtained leava to bid became pur- 


chasers and obtained the usual certificate which 
referred to the right, title and interest of the 


judgment debtors as the property sold. 


. The appellant claimed title to the colliery 
~ under the Official Assignee :— 

Held, that the sale was altogether irregular 
and inoperative and the execution could not 
procešd. until the Official Assignee had been 
proparly brought before the Oourt and an order 
binding on him had been obtained by obtaining 
an order for the issue of, and serving him with 
a notice under s. 248 of the Code of Civil Proce- 
dure, 1882; that the notice seryed on the 
Official Assignee was not a proper notice under 
a. 248, but assuming that it was a proper notice 
preliminary to adding him as a party under 
s. 32 of the Code, in order to bind him as a 
party added under that section he had, after 
boing added, to be served with a summons to 

È appear and answer ; and that no such summons 

having been served or no order to carry on pro- 

\ ceedings having been obtained under s. 372 of 

tha Code, the sale was not binding on the 
Official Assignee. 

Quare—Whether ss. 32 and 872 of the Code 
of Civil Procedure, 1882, were applicable after 
the final decree. 

Held, also, that the judgment-debtors had at 
the gime of the sale no right, title or interest 
which could be sold to or vested in a purchaser, 
and consequently the respondents acquired no 

* title to the property. 





rejecting the applic tion made by the legal 
representatives of a deceased party to an appeal 
pending before it, to have their names brought 
on the record, inasmuch as the order is not 
final but interlocutory, and does not affect the 
merits of the appeal nor decide any matter in 
dispute between the parties. 
GANGAPPA REVANSHIDDAPPA HUNDE- 
KAR v. GANGAPPA MALLESHAPPA 
HUNDEKAR,. 195 


Jurisdiction cannot be conferred by con- 





sent. See SONTHAL PARGANAS, "B24 

Voluntary submission to Baroda 
Court. See CIVIL PROCEDURE CODE, 1908, 
s, 44, 620 





of the Civil Court to revise taxation 
fined by the Cantonment Commitice. See CAN- 
TQNMENT. 121 


—Civil Court can pass orders in exs- 
cution proseedings transferred to the Collectors 
See CIVIL PROCEDURE CODE, O, XXI r. 101. 

687 
of Subordinate Judge to try a suit to 
which the Court of Wards is addzd as a party 
subsequently. See CIVIL PROCEDURE CODE, 
s. 87. 527 


Jus tertii, defence of, in ejectment action. 
See LANDLORD AND TENANT. 182 


Kabulayat and rajinama between mortgagor 
and mortgagee, amount to redemption of mort- 
gage. See MORTGAGE, REDEMPTION, ‘718 
KhotiSettlement Act (Bom. Act I of 1880), 
Ss. 9, 10—Indian Evidence Act (1 of 1872), 
s. 116 — Khott lands— Occupancy tenant — 
Resignation of occupancy for consideration 
Resignation eamounts to transfer—Trogisfer not 
valid unless assented to by all Khots— Lease 
synchronous with suck resignation=Tenanta 
e 








` 1018 


Khoti Settlement Act—(concluded). 


can show defect in the Khot's title in a suit on 
the leage—Eistoppele-Act of Legislature. 


The defendant, an occupancy tenant of Khoti 
ands, resigned on the 29th April 1965, -his 
occupancy rights in the lands for consideration 
to the plaintiff, who was one of the Khots, On 
the same day and as part of the same transao- 
tion, the defendant attorned to the plaintiff by 
executing a lease of the lands for a term of five 
years, After the expiry of the term the plaintiff 
sued the defendant to recover possession of the 
lands and rent for three years preceding the 
suit, The defendant contested the validity of 
his resignation and claimed the lands as his. 
The lower Court held that the resignation was 
not valid, and that the defendant posseseed as 
before ocoupancy rights in the lands, The 
plaintiff having appealed :— 


Held, (1) that the resignation in question 
must be regarded as & transfer which was not 


valid under s, 9 of the Khoti Act, as the consent’ 


of all the Khots had not been obtained ; 


(2) that the transaction could not be regard- 
ed ag a resignation under s. 10 of the Aot, since 
it was accompanied by consideration ; 


(3) that foundation of plaintiff’s title in 1905 
was illegal and the plaintiff was not entitled to 
estop the defendant from showing the illegality 
of the title so founded, 

There is no estoppel against an Act of Legis- 

` lature. E 
SHRIDHAR BALKRISHNA VaIDYA v. 
_ BABAJI MULA AGARYA, 586 


Land Acquisition Act (I of 1894)— 

Compulsory acquisition — Compensation — 

Hypothetical scheme of development. 

. Observations of : the Privy Council on the 

hypothetioal scheme of development in cases of 

compensation for compulsory acquisition under 

the Land Acquisition Act, 1894, 

MERWANJI MANCHERJI CAMA v. THE 
GOVERNMENT OF BOMBAY, 55 


’ 





from public street for level crossing. See 
RAILWAYS AOT, s. 7. 104 


———; S. 54—Civil Procedure Code (áct | 


Y of 1908), s, 96 (1)—Bombay Civil Courts Act 
(XIV of 1869), s. 16—Referenca in case where 
the award does not exceed Rs. 5,000 —Decision 


by Assistant Judge—Appeal to District Court— 


Second, appeal to High Court not allowed. 


THE BOMBAY LAW REPORTER, 


. ejectment. 
Applicability of, for land required |. 


fyou, XVI 


Land Acq uisition Act—(coneluded), 

A reference, under s, 18 of the Land Acquisi- 
tion Act, 1894, from an award which did not 
exceed Rs, 5,000, was tried by an Assistant 
Judge under the provisions of the Bombay Civil 
Courts Act, 1869. An appeal from the decision 
of the Assistant Judge was heard by Distriat 
Judge. On second appeal :— 

Held, that the appeal to the High Court was 
not maintainable, 


AHMEDBHOY HABIBBHOY v. WAMAN 
DHONDU. P 72 


Landlord and Tenant, Ejectment— Suit 7 
by yearly tenant—Suit brought eight years after...” 


dispossession—Defendant also yearly tenant— 
Proof of title—Present right to possession— 
Jus tertii relied on by defendants, 


The plaintiffs were in possession of certain 


. lands from 1860 to 1899, They claimed to ba * 


permanent tenants, but in absence of proof 
they were presumed to be tenants from year 
to year, They were dispossessed in 1899 by the 
defendants, who also claimed to be perma- 
nent tenants but failed to establish the same. 
Tn 1908, the plaintifis sued to recover posses- 
sion from the defendants :— 

Held, (1) that the Presumption of right 
arising from possession applied as much to the 
defendants as to the plaintiffs, inasmuch as the 
suit was not a possessory suit brought within 
six months of a wrongful dispossession, but was 
‘a suit based upon title against defendants who 
had been in possession for eight years, 


(2) That it would be a reasonable inference 
that as the plaintiffs had not asserted their 
right as yearly tenants for eight years they 
must be taken to have abandoned the ` tenancy 
or to have relinquished such other occupancy 
tights as they might have, and, if go, they 
would have no present right to possession such 
as would entitle them to maintain a suit for,’ 







(3) That the defendants were entitled t 
on jus tertii appearing from the facts 
by the plaintiff to defeat his claim, 


rely 


dduced | 


To succeed in ejectment it is o Y necessary 
for the plaintiff to establish suck title as cagrieg 
a present right to possession, 


SITARAM BHIMAJi DESHPANDE v, 
SADHU AWAJI PARIT, 133 


A 


ra 


& 
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Landlord and Tenant—(continued). Lan dlord and Tenant—(concluded). - 


those boundaries of which they were put in pos- 
session, and that the defe@dants having failed 
to prove their allegations the suit must be 
decreed. R 

An unregistered document purporting to reduce 
the rent fixed bya registered Kabuliyat is in- 
admissible in evidence to vary the terms of the 
said Kabuliyat. 

An agreement made without consideration for 
reduction of rent fixed by a registered Kabuliyat 
is not enforceable. 









Construction of lease—Non payment 
of rent, effect of. 


A lease under which a plot of land was 
demised on Fazendari tenure provided inter 
alia : ‘‘ I shall live there till the Wadi remains 
in your possession, If the Wadi ceases to bein 
your possession and if the land be required, -you 
are to pay me the value of the ssid house what- 
ever thesame may come to. Otherwise I shall 
pull down my house and remove it,” , The land- 


lord, whilst yet in possession of the Wadi, sued 
to eject the tenant from the land :— 


\. Held, that the Jandlord had not, under the 
circumstances, the right to eject the tenant. 


A mere non-payment of rent by a tenant if 
the tenancy is not determined does not give him 
a right to the property as against his landlord. 


YESHWANT VISHNU NENEv KESHAV- 
RAO BHAIJI. 720 


——— ., Rent— Suit for arrears of rent— 
Contract— Mining lease—Construction — Demise 
of a quantity of land within certain boundaries 
— Evidence —Negolirtions—Claim for reduction 
of rent—Onus proband:—Agreement to reduce 

A rent fixed by a registered Kabuliyat— Registra- 
“tion — Consideration. 


i tha suit brought for arrears of rent, &o,, upon 

a Mokurazi Kabuliyat executed by the defend- 
ants-lessees for the right in the coal underneath 
400 bighas of land as per boundaries given in a 
schedule thereto at a fixed annual rent, the 
detendunts pleaded that the coal underneath the 
400 bighas of land had beon demised to them 
and that as they had not been given possession 
of the underground rights of the 400 bighas of 
land they were entitled to an abatement of the 
rent fixed by the Kabuliyat, 

Held, that the question as to what had been 
demised turned upon the true construction of 
ba Kabuliyat and that construction could not 
varied by extraneous evidenca as to the 
tiations which led up to the contract which 
fact, made, or by evidence showing that 
the boundaries specified in the schedule 
buliyat there was not 400 bighas of 















that the onus to make out a case 
tof the fixed rent, if any, lay 
s, who had not proved how 
were contained within 





RAJA DURGA PRASAD SINGH v. RAJEN- 

DRA NARAIN BAGCHI. j 42 

Title to re-formed lands — Tenure — 

Title— Diluvion— Subsequent re-formation of 

land—Land gained-by increment—Bengal Reg. 
11 of 1825, s. 4—Abatement of rent. 

Land washed away and ‘afterwards re-formed 


in situ is not land gained by increment within 


the meaning of s. 4 of the Bengal Regulation 11 
of 1825. 

Until it was established that the holder of a 
permanent, heritable and transferable tenure 
has abandoned his right to the submerged lands 
thereof it remains intact and the. diluviated 
lands on their re-formation in situ form part oF 
the tenure. By claiming or accepting remis- 
sion of rent in respect of lands washed away 
from time to time by the action of a river, the 
tenant does not abandon or agree to abandon 
his rights to such lands on their re-formation 
in situ, 

ARUN CHANDRA SINGH v, KAMINI 
KUMAR. 323 


Land Revenue Code (Bom. Act V of 1879), 
S. 79 A, See CIVIL PROCEDURE Cop#, 1908, 





s, 80, 766 
—, S. 83, See TRANSFER OF PRO- 

PERTY ACT, s. 108 (h), 596 
——-— , S. 189. See CRIMINAL PROCE- 
DURE CODE, s, 195 (4) (c). 678 
—-—, S, 197. See CRIMINAL PROCE- 
DURE CODE, s. 195 (1) (c). 678 





—, S. 202, See OLVIL PROCEDURE 
CODE, 1908, s. 80. 766 
Legal necessity for alienation by Hindu 
widow. See HINDU LAW, ALIENATION. 
: 852, 425 
Legislature, act of —Estoppel. 
There is nô estoppel against an Act ef Legis- 
lature. 


SHRIDHAR v. BABAJI, 586 
e 
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Letters Patent (Amended), cl. 39— 
Civil Procedure Code (Act V of 1908), ss. 109, 


110— Leave to appagl to His Majesty in Council 


—I nterlocutory order—Final order, 


Au appeal does not lie to His Majesty in 
"Council, under cl. 39 of the Amended Letters 
Patent, from an order passed by the High 
Court, rejecting the application made by the 
legal representatives of a deceased party to an 
‘appeal pending before it, to have their names 
brought on the record, inasmuch as the order 
is not final bnt interlocutory, and does not affect 
the merits of the appeal nor decide any matter 
in dispute between the parties. 


GANGAPPA REVANSHIDDAPPA HUNDE- 
KAR v. GANGAPPA MALLESHAPPA 
HUNDEKAR 195 


Letters Patent (Madras), cl. 13—Guar- 
dianship proceedings — Jurisdiction of Madras 
High Court. 

The powers of the Madras High Oourt in 
dealing with such suit touching the guardian- 
ship of infants instituted in a District Court 
and subsequently transferred thereto under 
ol, 18 of the Letters Patent, 1865, are confined 
to powers which, but for the transfer, might 
have been exersised by the District Court. 


MRS. ANNIE BESANT v. Q. NARAYANIAH, 
625 


Level crossing across a public street, ac- 
quisition of land for the purpose of. See RAIL- 
WAYS ACT, s, 7, f 104 

Libel in Newspaper, privilege TAP TRN See 
NEWSPAPER. 644 


Light —Hasement—Ancient light—Prescrip- 
tion—Measure of right—Infringement —Nui-~ 
sance, 


The owner of a dominant tenement does not 
‘obtain by his easəment.a right to all the light 
„he has enjoyed during the period of prescription. 
He obtains a right to so much of it as will suffice 
for the ordinary. purposes of inhabitancy or busi- 
ness according to the ordinary notions of man- 
kind having regard to the locality and surround- 
ings. 

There is no infringement of the easement 
acquired by ancient lights unless that which is 
‘done amounts to-a nuisanse. 

' PAUL v. ROBSON, 803 

Limitation— Conciliation system—Termina- 
tion of she system by Government Time taken 
up in conciliation —Hxclusion of time—Havuse 
of delay. 


THE BOMBAY LAW REPORTER. 


Vor. XVI 


Limitation—(concluded). 

The money due on a bond hecame payable on 
the 3lst May 1910. The plaintiff applied to 
the conciliator for a certificate on the 28th 
March 1918, but before he could get it Govern- 
ment abolished the conciliation system with d 
effect from the 30th May 1913. The plaintiff 
filed a suit to recover the money on the 30th 
June 1918, and claimed to exclude the time 
between 28th March to 30th May 1918, from 
the period of limitation :— 

Heid, that though the plaintiff was not Í 
entitled to deduct the time claimed, he was 
entitled to such extension of time as might be ye 
necessary to give him a reasonable opportunity 
to enable him to file the suit in time. 


~~, 


Where the law creates a limitation and the 
party is disabled to conform to that limitation 
without any default in him, and he, has no 
remedy over, the law will ordinarily excuse him. 
This rule is subject to the limitation that it will 
excuse him so far as it is necessary and not 
beyond. 


SATYABHAMABAL JANARDAN KHARE Ve 
GOVIND JANKU BADE. 441 
—— — Haclusion of time—Time taken up 
in obtaining Conciliator’s certificate—Concilia- 
tion system abolished after grant of certificate” 
and before dale of suit—Dekkhan Agriculty- 
rists’ Relief Act (XVII of 1879), s. 48. A 
- The money advanced on two bonds became 
repayable on the 24th February 1910, The 
plaintif applied on the 13th February 1913 to 
obtain a conciliator’s certificate, which he 
obtained on the 26th April 1913. The Court 
was closed for the summer vacation {rom the 
28th April to the 8th June 1918. In the 
meanwhile Government abolished the concilia- 
tion system with effect from the 30th May 
1918. The plaintiff filed the suit to recover 
the money on the 9th June and claimed to 
exclude the time ocoupied in obtaining the, 
conoiliator’s certificate, 


Held, that the plaintiff was entitled to de 
the period between his application, and the 
of the certificate, because the-suit, thou 
on the 9th June when the conciliatio 
was abolished, was substantially one 
the provisions of Chapter VI of t 
Agriculturists’ Relief Act 
throughout the period of Ij 
expired during the vacatio: 

RUPCHAND F 
Manaby 
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Limitation Act (XV of 1877), S. 5 —Excuse 
of delay.’ 

Where a Judge once provisionally admits an 
appeal to the file in the absance of the respond- 
ent, it ig competent to him to entertain at the 
hearing the objection that the appeal was pre- 
sented beyond time. 

Raosr KESHAV DESH MUKH V. KRISHNA- 
RAO ANANDRAO, 516 

——, Art 124, Ses CIVIL PROCEDURE 

CODE, 1882, s, 244. 845 


—, Art, 132, See MORTGAGE, SALE. 
89 


—, Art. 148. See MORTGAGE, USU- 
RRUOTUARY. 844 


— —, Art. 179—Final decree or order of 
the aprellate Court— Order in Council of 1853, 


Rule 5—Appeal io His Majesty in Council— 
Dismissal thereof for want of prosecution. 








an 


The dismissal of an appeal to His Majesty in 
Gouncil under Rule 5 of the Order in Council 
of the 13th June 1853 for want of prosecution 
is not a final decree or order of the appellate 
Court within the meaning of those words in 
art. 179 of sch, IL of the Indian Limitation 
Act, 1877. 
sy BATUK NATH v, MUSAMMAT MUNNI 
EL 860 


— Decree visi —Barred—Rev.val of. 





Where a tight to enforce a decree nisi for sale 
made in a suit\on mortgage, had, before the 
passing of the doù of Civil Procedure (Act V of 
1908), become barred by art. 179 of sch. 2 of 
the Indian Limitation Act, 1877, held that no 
provisions of the Code would operate to revive it. 

CHAUDHURI ABDUL MAJID v. JAWAHIR 

Lab, 395 

, Art. 180—Dismissal of arpeal— 
Want of zrosccution. 

An order of His Majesty in Council dismissing 
an appeal for want of prosecution is not an order 
of His Majesty in Council within the meaning 
of art. 180 of sob. 2 of the Indian Limitation 
Aot (XV of 1877). 

OHAUDHURI ABDUL MAJID v. JAWAHIR 


| NIAL. 395 


Limitätion Act (IX ef 1908), S. 19— 
Acknowledg gni— Moi igage—Promissory notes. 





A emortgagee' subsequent to his mortgage 
passed two promissory notes to the mortgagor 
on different occasions in one of which he referred 
to the mortgage-debt thus; “í the amount dua 


GENERAL INDEX. 








102% 


Limitation Act—(continued). 
under the mortgage-deed is set apart” and in 
another he said : “Besides ghis the mortgage- 
debt is distinct” :— 

Held, that the words in the two promissory 


notes amounted to acknowledgments within the? 


meaning of s. 19 of the Limitation Act. 
DINKAR HARI v. OHHAGANLAL NARSIDAS. 
20 
, Art. 64, See CANTONMENT. 121 
—, Art. 66 —Registered bond—Suit!to 
recover money due on bond— Limitation. 








A suit to recover money dus on a registered 
bond, though in form a suit for money due on 
a bond, is in substance a suit for compensation 
for breach of a contract; and governed by 
art. 116 and not by art. 66 of the Limitation 
Act, 1908. 

DINKAR HARI KULKARNI v. OHHAGANLAL 
NARSIDAS, 20 





—, Art. 91—Adoption—Possession of 


widow—Adverse possession—Belief that the pos- ` 


session was mere life-estate and not absolute— 
Widow's possession not adverse to adopted son— 
Alienation by widow—Deed of adoption reserving 
life-estate to the widow — Registration—Regis~ 
tration Act (XVI of 1908), s. 17. 


In 1893, B and his wife R adopted G (plain- 
tiff) as a son. The deed of adoption, which 
was executed about the time and which was 
not registered, provided that the plaintiff was 
to become full owner of the estate, after the 
defth of both Band R. B diedin 1894. Shortly 
after his death, R drove away the plaintiff 
from hee house. In 1902, she granted two 
leases to defendants of a portion of the property 
for a term of twenty-five years. R died in 1907. 
In 1909, the plaintiff sued to set aside the leases 
as not binding on him after R’s death and to 
recover possession of the property. The lower 
Courts decreed the plaintifi’s claim on the 
ground that the leases were not binding on the 
plaintiff, The defendants appealed contending 
inter alia, that the plaintifi’s claim was’ barred 
by the adverse possession of R from 1894 to 
1907 :-— 

Held, (1) that the deed of adoption was com- 
pulsorily registrable for first it reserved a life-in- 
terest to himself, and after himself to his widow 
before giving the remainder absolutely to the 
plaintiff, that is, it oreated in the widow an 
interest int *mmoveable property which she 
otherwise would not and could ngt ‘have pos- 
sessed, 
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Limitation Act—(concluded). 


(2) That no bar of limitation defeated the 
plaintijfi’s claim, fer if the plaintiff honestly 
believed, though wrongly, that R was entitled 
to remain in possession for life and if she shared 

“that belief and so remained in possession while 
he took no steps to disturb her, the intention to 
hold adversely in order to acquire an absolute 
estate was wanting. 

PIRSAB KASSIMSAB I'TAGI v. GURAPPA 
BASAPPA KADIGI. 111 


———, Art, -116. See LIMITATION ACT, 
1908, aré. 61. 20 


———, Art, 141, See LIMITATION ACT, 
1908, ard. 91. 111 


————, Art, 182—Limitation Act (XV of 
1877), art. 178-—-Step-in-aid of execution— 
Decree—EHxecution—Judgment-debtor declared 
insolvent— Appeal by decree-holder against 
adjudication order—Appeal successful—Appeal 
„amounts to step-in-aid of execulion—Civil Pro- 
cedure Code (Act XIV of 1882), ss. 351, 857, 


On the 8th August 1905, the decree-holder 
applied to execute his decree of the year 1903, 
by sale of the mortgaged property. Thereafter 
jn January 1906, the judgment-debtor applied 
to be declared an insolvent; and the Court 
declared him an insolvent in September of the 
same year. Inthe meanwhile, in June 1906, 
the mortgaged property was sold in execution 
of the decree. In December following, the 


Court dismissed the darkhast, first, because it | 


had been satisfied ; and, secondly, because the 
judgment-debtor was an adjudicated insolvent. 
The deoree-holder appealed to the Distriot Court 
against the adjudication order ; and that Court 
held in December 1910 that the judgment- 
debtor was not insolvent, The deoree-holder 
then filed a second darkhast on the 18th 
October 1911 to execute his decree. The lower 
appellate Court dismissed the darkhas¢ as barred 
- by limitation. On second appeal:— _ 

Held, under the unusual circumstances of 
this case, that the second darkhast was within 
time, for the appeal by the decree-holder against 
the insolvency order was an application to take 
a etep-in-aid of execution within the meaning 
of art, 182. of the second schedule to the 
Limitation Aot, 1908. 

LAXMIRAM LALLUBHAI JOSHI v. BHALA- 
SHANKAR VENIRAM MEBGA. 612 


- Liquidation of Company. See. COMPANY, 
LIQUIDATION. 643, 730, 733 
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e. 

Madras Rent Recovery Act (Madras Act 
VIII of 1865), S. 69—Right of second’ appeal to 
the High Court—Fractice—Code of Civil Pro- 
cedure (Aet XIV of 1882), ss. 584 and 585— 
Second appeal—Finding of fact in jirst appeal 
final when not dependent solely on construction 
of documents. 

A second appeal lies to the High Court from 
a decree of the District Court passed: on appeal 
under s. 69 of the Madras Rent Recovery Act, 
Madras Act VIII of 1865. - . 

Ina summary suit instituted under s. 9 of 
the Madras Rent Recovery Act, 1865, by a 
gemindar against his tenant to enforce the 
acceptance by the tenant of a patta based on 
the asara or produce-sharing system, the sole 
question was whether the substitution of the 
veesabadi (money payment) for the asara system 
in Fasli 1288 was permanent. The Court of 
first instance relying on the Muchilikas execut- 
ed by the tenant since that year and other 
evidence found that the conversion of the asara 
rates into cash payments in Fasli 1283 was a 


` permanent arrangement, and held that the 


zemindar was not entitled to impose on his 
tenant the paita tendered on the asara basis. 
That decision was affirmed by the first appellate 
Court, but the High Court in second appeal js 
relying on the muchilizas alone, held that-’on 
their true construction the patta tendered on 
the asara basis was a proper patia, and that the 
tenant must accept it. : 


Held, that the question in issue was a ques- 
tion of fact, with which the two first Courta 
alone were competent to deal; that the 
muchilikes were only a part of the evidence on 
which those Courts acted in arriving at their 


' conclusions ; and that in view of ss. 584 and 


585 of the Code of8 Civil Procedure, 1882, the 


` High Court acted without jurisdiction in setting 
' aside the concurrent finding of the Courts 


below. 


RAVI VEERARAGHAVULA v. SRI RAJA 
BOMMA DEVARA VENKATA NARSINHA 


P 


NAIDU BAHADUR ZEMINDAR Garv. £ 


853 
z. 
Mahomedan Law, Wakf, See WAKPF, 
Mamlatdar holding inquiry into Record of 
Rights under the Land Revenue Code is a 
Revenue Court under s. 195 (1) (c) of the Crimi- 
nal Procedure Code. See CRIMINAL PROCE- 


DURE OODE, s. 195 (1) (c). 678 
Mandatory injunction. See CIVIL PRO- 
OEDURE OODE, 0. .XXX1X, r, 2.. 288, 566 


1914) . 


Marwari merchants, pakka adatia system. 


See PAKKA ADATIA. 218 
Mate’s receipt, negotiability of. See. 
TRANSFER OF PROPERTY ACT, $. 137. 298 
Math, succzssion to. See HINDU LAW, 
SUCCESSION. 757 
Merchandise Marks Act (IV of 1884), 


S. 14—Costs of appeal—Costs. 

An appellate Court can award the costs of 
appeal, under s, 14 of the Merchandise Marks 
Act. 

EMPEROR v. GANPATS. MUKADAM. 178 

| Military Officer, attachment of salary of. 
See CIVIL PROCEDURE OODE, s. 60. 288 

~ ——, claim against. Ses BOMBAY HIGH 
\OOURT, OIVIL CIRCULARS, vi, 7. 2, 517 
\ Minor share-holder, liabiity of, as contri- 
butory. See COMPANY, LIQUIDATION. 780 


Mortgage, equitable. See TRANSFER OF 


PROPERTY ACT, s. 59. ‘ 35 
————, extiaguishment. See TRANSFER 
OF PROPERTY AOT, s. 101. 26 


———, Foreclosure — Sale of lhe mortgaged 


prop:rty under a money decree against mort- 


gagor —Purchase by mortgagee — Foreclosure suit 


by mortgagee—Morigagee failing to apply for 
decree absolute—Assignee of mortgagor suing for 

`~, redemption — Suit allowed — Civil Procedure 
Code (Act V of 1908), ss. 1], 47, 


Certain lands were mortgaged in 1890 witb 
defendant No, 1. The mortgagor assigned his 
equity of redemption to the plaintiff in 1902. 
In the same year, a money decree was obtained 
against the mortgagor, in execution of which 
his right, title and interest in the mortgaged 
property was sold, and purchased by defendant 
No. 1 in 1906, In the meanwhile, in 1905, the 
defendant No. 1 sued to recover the mortgage 
money by sale of the mortgaged property: to 
this suit the assignee of the mortgagor was 
made a party, The suit ended in a decree on 
the 25th September 1905, which directed that 
the mortgagor or his assignee was allowed six 
months’ time to pay the money due under the 

‘~N mortgage, and in default the defendant No. 1 
* was to recover the amount decreed by sale by 
applying for decree absolute. He never applied 
for a-deoree absolute but rested content on the 
purchage at the Oourt-sale in-1906, In 1911, 
the assignee sued to redeem the mortgage. 
The lower Courts dismissed the suit on the 
geoifads that it was barred by ss. 11 and 47 of 
the Civil Procedure Oode, and that the mort- 
gage in question, had long since ceased to exist, 
The plaintiff having appealed ;— 
6 . 
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Mortgage— (continued). ° 


Held, (1) that s. 47 of the Civil Procedure 
Code was no bar to the suit*for the mortgagor 
in a suit for sale under a mortgage who is given 
six months’ time to pay the decretal debt is note 
in a position of a decree-holder who has a decree 
to execute, but his right of payment within six 
months is a right which he has in mitigation’ 
of his liabilities under the deoree, 


(2) That the suit was also not barred by s, 11 
of the Code, for the plaintiff did not go behind 
the decree and contend that the mortgage-debt 
fixed by the Court in the former suit was less 


at that time than it was found to be by the 
Court. 


In a foreclosure suit, if the mortgagee does 
not apply for a decree absolute he does not get 
rid of the relationship of mortgagor and mort- 
gagee. A mortgagor or his representative oan, 
therefore, file a fresh suit for redumption. 

A dismissal for want of prosecution of a 
mortgagor’s action for redemption is no bar to 
a fresh suit for redemption. 4 fortiori, his fail- 
ure to pay the amount of the decretal debt 
within the six months allowed to him cannot, 
so long as the relationship of mortgagor and 
mortgagee subsists, prevent him from filing a 
fresh suit for redemption. 

RAMA TULSA MAHAR v. BHAGCHAND 
MOTIRAM, 687 

Sale of a portion of the property to defendants 
—Subsequent purchase of the remainder by 
m& tgagee—Suit to recover balance of mortgage 
money by sale of property in the hands of defen- 


_dants—Right of defendants to redeem the whole 


mortgage. å 

The plaintiff took a mortgage of a house-site 
and a field. Subsequently, the mortgagor sold 
the house site to the defendants, After this, 
the plaintiff by arrangement with the mortgagor 
purported to acquire the field and set off the 
price pro tanto against the mortgage-debt, He 
next sued the defendants to recover the balance 
of the mortgage-debt by sale of the house-site. 
Tho defendants claimed to redeem the original 
mortgage and to take over the field upon such 
redemption. The lower Courts having found 
that the sale to the plaintiff was fora fair value 
and free from collusion or fraud. passed a fore- 
closure decree, On appeal by the defendants :— 


Held, varying the decree, that inasmuch as 

the sale to te plaintiff was subsequemt to the 

acquisition of the house by the defendants nd 

without their privity or consent, the latter wera 
e 
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Mortgage—(continued). 
not deprived of their right of redemption which 
had been.in existerte since they purchased the 
house-site. 
MAHMADALLI KAMRUDDIN v. ABDULALI 
KARIMBHAI. 645 


, Redemption—Hguity of redemption 
_Transfer of equity—Passing of Rajinama by 
mortgagor for mortgaged lands—Kabulayat by 
mortgagee to pay Government assessment for the 
lands. : 
The plaintiff mortgaged certain lands to the 
- defendant in 1876. He passed in 1879 a rajinama 
relinquishing all his occupancy tights in the 
said lands in favour of the defendant, who, at 
the same time; gave the complementary kabula- 
yat agreeing to pay Government assessment 
in respect of the lands, The plaintiff having 
sued to redeem the mortgage :— 


Held, dismissing the suit, that the rajinama 
and the kabulayat effectually extinguished the 
plaintiff's equity of redemption, 

VENKAJI NARAYAN KULKARNI v. GOPAL 
RAMOHANDRA DESHPANDE. 718 





Fixed term for redemption. 


Ordinarily and in the absence of a special 
condition entitling the mortgagor to redeem 
during the term for which the mortgage is 
created, the right of redemption can only arise 
on the expiration of the specified period. But 
there is nothing in law to prevent fhe parties 
from makinga provision, which is usually fo 
the advantage of the mortgagor, that the 
mortgagor may discharge the debt within the 
specified period and take back the proparty. 

MUSSAMMAT BAKHTAWAR BEGUM v. 
MUSSAMMAT HUSAINI KHANUM. 344 


———— Fresh suit. 


A dismissal for want of prosecution of a 
mortgagor's action for redemption is no bar to 
afresh suit for redemption. A fortiori, his 
failure to pay the amount of the deoretal debt 
within the six months allowed to him cannot, 
so long as the relationship of mortgagor and 
mortgagee subsists, prevent him from filing a 
fresh suit for redemption. 

RAMA TULSA MAHAR v. BHAGOHAND 
MOTIRAM, 687 

, Sale— Sale of morigage property— 
Surplus sale-proceeds, deposit of, in Court— 
Right of subsequent mortgagees thercin—Fraud 
—Suit to recover surplus sale-proceeds wrongfully 
and fraudulently withdrawn — Limiiation— 

e 
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Mortgage— (continued). i 

Indian Limitation Act (XV of 1877), sch. 2, 
art. 182—Whether surplus sale-proceeds, when 
withdrawn, is subject to a charge im favour of 
the person in fraud in whom it is withdrawn. 


Certain property was sold in execution of a 
decree forsale made on theappellants’ first 
mortgage thereon in a suit to which the respond- 
ents, who were the second mortgagees of the 
said property, were made parties, and after 
satisfying that decree the surplus moneys were 
deposited in Court. Subsequently the appellant, 


. who had a third mortgage on the same property, 


obtained a decree for sale thereon ina suit to 
which the respondents were not partiesand in 
execution thereof the appellants, without giving 
notice to the respondents, ‘withdrew the said 
surplus moneys out of Court. 


Held, that the appellants in so withdrawing 
the said surplus moneys acted wrongfully and 
in fraud of the respondents, and that the said 
surplus moneys represented the security which 
the respondents had under their mortgage and 
did not cease to represent that seourity owing to 
the fact that the appellants hadso wrongfully 
and fraudulently withdrawn them out of Court. 


Held, also, that a suit brought by the res- 
pondents on their mortgage in which they 
sought a-decree against the appellants, for the 
amount so withdrawn by them (the appellants) 
with interest, isa suit to enforce payment of 
money charged upon immoveable property with- 
in the meaning of art, 1820f second schedule 
of the Indian Limitation Act (XV of 1877). 


Quere, whether the said money in the hands 
of the appellants was saddled with a charge in 
favour of the respondents to the amount of 
their charge. 

BARHAMDEO PRASAD v, TARA CHAND. 89 


, Usufructuary — Construction — 
Allegations in the plaini—Limitation—Indian 
Limitation Act (XV of 1877), sch. 2, art. 148. 


On January 6, 1830, 2 mortgagor executed a 
usufructuary mortgage by way of conditional 
sale of certain villages and the mortgagee exa- 
cuted 2 contemporaneous agreement covenanting 
that the sale would be cancelled on paynfent of 
the amount of consideration in nine years. 

The actual contracts had been fost, On 
January 6, 1899, a suit for redemption Was 
brought by the plaintiffs-mortgagors, who in 
their plaint alleged that the terms of the mort- 
gage as agreed were that whenever the mortgage 

e 


i ae issued a notice of demand, and followed it up 


\ 


i914) o 
e 

Mortgage—(concluded). 
money would be satisfied out of the usufruct or 
paid by the mortgagor, before or after the 
stipulated time, the mortgaged property should 
be redeemed, and that the whole of the mort- 
gage debt and interest had been realized out of 
the usufruct by September 4, 1838 :— 


Held, reversing the decree of the High Court, 
that it was not a case of construction of a clause 
or condition in the contract, but was one of a 
distinct allegation of fact on which the right to 
recover possession was founded ; that the right 
: to recover possession accrued on September 4, 
x 1838, from which date the limitation period of 
\ gixty years as provided by art. 148, sch. 2, of 
the Indian Limitation Act, 1877, began to runy 

and that the suit was barred. 
MussaAMMAT BAKHTAWAR BEGAM v. 
MUSSAMMAT BUSAINI KHANAM. 844 


Municipal Act (City) (Bom. 4ct III of 1888) 
S. 289 — Public street— Vesting of. 


The effect of s. 289 of the Bombay Oity 
Municipal Act, 1888, vesting all public streets, 
and the pavements, stones and other materials 

~ in the corporation and under the control of the 

t Commissioner is only to vest in that body such 
property as is necessary for the control and 
maintenance of the street as a highway for 
publio purposes. 

THE GREAT INDIAN PENINSULA RAIL- 

wAY v. THE MUNICIPAL CORPORATION 
oF BOMBAY. 104 


|S, 293. See RAILWAYS ACT, 


104 





sT. 

Municipal Act (District) (Bom. Act III of 
1901), S. 82--House taw—Arrears, non-payment 
of — Bill, presentment of — Statutory require- 
ments of s. 82 not spscified in the bill—Notice 
of demand— Distress warrant — Payment of 


arrears under protest — Suit to recover the 


amount, 


To recover the arrears of house-tax, 2 Muni- 

cipality served upon the plaintifi a bill, which 

did not specify the time within which an appeal 

might be preferred, as required by s. 82 (2) 

(b) (ii) of the District Municipalities Act, 1901. 

On failure to pay the arrears, the Municipality 

`. by the issue of a distress warrant. When the 

s warrant was executed, the plaintiff paid up the 

s amount of the arrears. He next filed a suit to 
recover it back from the Municipality :— 


GENERAL INDEX, 
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Municipal Act (District)—(continued). e 
Held, awarding the claim, that the procedure 
followed by the Municipality in recovewng the 
amount of arrears was nota legal procedure 
inasmuch as the bill did not fulfil the statutory 
requirements of s, 82 (2) (b) (ii) of the Act; 
and the right of distress depended upon the 
observance of the statutory formalities, it being 
a right conferred only by the statute upon those 
conditions. 
THE SURAT ITY MUNICIPALITY v. 
CHHABILDAS DHARAMOHAND. 749 


—, S, 83. See MUNICIPAL ACT 





(DISTRICT), s. 82. 749 
——, S. 92. See MUNICIPAL AOT 
(DISTRICT), s. 96. 529 


——, S. 96 (2)— Erecting a new building 
—Permission of the Municipality—Permission 
requiring owner to keep a strip of land ìn front 
of her house unbuilt upon for widening street 
—Reqular line of street not prescribed—Condi- 
tion not valid—Owner building upon the space 
directed to bo kept vacant cannot be asked to 
remove building. 

The plaintiff, who owned a house at Rander, 
applied to the Rander Municipality on the 25th 
April 1911 for permission to rebuild it. On the 
5th June 1911, the Municipality granted her 
permission on condition, among others, that 
she should ia re-building her house keep an 
open space of 5 feet 8 inches in front of her 
house soas to widen an existing road from 8 
feet 4 inches to 14 feet. It appeared that the 
Municipality had not determined any regular 
line either for the existing street or for the 
future as contemplated in s. 92 of the Bombay 
District Municipalities Act, 1901 ; butethe con- 
dition in question was presoribed presumably 
under 's. 96 (2) of the Act. The plaintiff dis- 
regarded the condition and built upon the space 
in question. Tha Municipality having threaten- 
ed her to pull down the building, the 
plaintiff filed a suit to restrain the Municipality 
from doing so. The lower Courts refused to 
grant the injunction prayed for. The plaintiff 
appealed :— 

Held, (1) that the power of the Municipality 
under s. 96 to prescribe the location of the 
building was given in relation “ to any street 
existing or projected as they think proper,” 
whereas, the Municipality had prescribed the 
location of the building in relation, not to the 
existing stfeet but to & street whigh might 
come into existence in the future but was not 


yet projected. 
@ 
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Municipal Act (District)—(concluded), 

(a) Thatif the condition of the permit were 
complied with the plaintiff would have to give 
up or keep vacant and unproductive a consider- 
able portion of her land, and the Municipality 
would have the opportunity of paying com- 
pensation for it at any time they might feel 
disposed todo so, which would be contrary to 
the provisions of s, 92 which contemplated that 
when a set-back was determined upon compen- 
sation should be paid’ to the owner. 


(3) That the plaintiff was, therefore, entitled 

to the injunction sought by her. 
BAI FATMA v, THE RANDER MUNIOCIPA- 
LITY, 529 


Native states, decree of, execution by 
British Court. See CIVIL PROOEDURE CODE, 
1908, s, 44, 620 


—-—-—, Magistrate of, confession made 


before. See EVIDENCE ACT, s. 80. 261 
Negligence of Railway Company. See 
RAILWAY COMPANY, 467 


Negotiable Instruments, Fixed Deposit 
receipt. 

‘A deposit receipt is not a negotiable instru- 
ment which passes either by delivery or by 
endorsement, but where the money mentioned 
in the receipt is immediately payable and the 
receipt is presented duly endorsed together with 
an order to pay a given individual, that indivi- 
dual becomes the owner of the money upon 
payment by the banker or his promise to hotd 
it at the disposal of the payee, 

R., D. SETHNA v. GRACE EDITH HEM- 
MINGWAN 534 


————, Mate’s receipt. 


A Mate’s receipt is a simple ordinary ‘receipt 
or goods. Itis not a negotiable instrument 
within the meaning of s. 137 of the Transfer of 
Property Act nor is it a document of title, and 
the goods do not pass upon the transfer of it. 


NATCHEAPPA CHETTY v., IRRAWADDY 
FLOTILLA COMPANY. 298 


———-—, Railway receipt. : 

A railway receipt is a mercantile document 
of title. The endorsce of the receipt has, 
therefore, sufficient interest in the goods cover- 
ed by it to sue the Railway Company for their 
loss, 

DOLATRAM DWARKADAS v. "Tan BOM- 
BAY, BARODA & CENTRAL INDIA RY, 
Co. 525 


THE BOMBAY IAW REPORTER, 
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Negotiable Instruments Act (XXVI 
of 1881), S. 9—Hundi—Endorsee of payee— 
Presumption of holder in due course—Want of 
consideration beiwean payee and the drawer. 


The plaintiff sued as an endorsee of a Hundi 
drawn by defendant in favour of M. The 
lower Court dismissed the suit holding that 
there had been no consideration as between the 
defendant and M. The plaintiff having applied 
to the High Ccurt under extraordinary juris- 
diction :— q 

Held, that the plaintifi’s suit as endorsee 
from M was not necessarily barred by the faot 
that there had been no consideration as between 
defendant and M. 

An endorsee from the payee of a Hundi must’ 
be presumed, until the contrary is proved, to 
have been a holder in due course, that is to say, ` 
a holder for consideration from the payee 
within the meaning of s. 9 by reason of s. 118 (ç) 
of the Negotiable Instruments Aot, He is, 
unless the contrary is proved, unaffected by the 
failure of consideration as between the drawer 
and the payee. 

SAKHARAM MANSARAM v, GULABCHAND 





TARACHAND. 743 
—, S. 43. See NEGOTIABLE INSTRU- 
MENTS ACT, s. 9. 1483 


————, S.118 fg). 
INSTRUMENTS ACT, 3. 9. 

Newspaper—Libel—Privilege, 

Where an editor of a newspaper is yirosecuted 
for defamation no privilege attdches to his 
position as no privilege attaches to the profes- 
sion of the. Press as distinguished from the 
members of the public. The freedom of the 
journalist is an ordinary part of the freedom of 
the subject, and to whatever length the subject 
in general may go, so also may the journalist, 
but, apart from statute-law, his privilege is no 
other and no higher, 

ARNOLD v. EMPEROR. 

Notice of suit against public officer. 

CIVIL PROCEDURE CODE, s. 80. 166 

Pakka Adatia — Marwari imerchants— 
Transactions by Munim—Principal bound— 
Relations between Pakka Adatia and wp-coun- 
try constituents—Forward transaclions—Deal- 
ing in differences Common intention to wager, 


See NHGOTIAB 
// 148 


544 
Sce 


The defendant, a Marwari merchant, had a 
branch shop at Cawnpore, which was managed 
from 1897 to 1911 by asole munim who was 
remunerated by a six annas share in the profits 
of the Cawnpore business, The munim entered 


F: 


1914} e 


Pakka Adatia—(continued). 
into forward contracts in the name of the de- 
fendant for the purchase or sale of silver, cot- 
ton and seeds, with the plaintiffs, a firm of 
Marwari pakka adatias, in Bombay. No deli- 
very was given or taken in any of the transac. 
tions. These forward transactions were en- 
tered in the Cawnpore shop books up to 1908. 
The defendant went to Oawnpore from time fo 
time but never himself examined the books. 
In 1908, an adjustment of accounts was arrived 
at which showed Rs. 81l as due tothe defenc- 
ant and embraced accounts of forward tran- 
sactions entered into by the menim. From 
1908 to 1911 the transactions between plaintitis 
and defendant related solely to Hundis; and 
no trace of forward transactions was found in 
défendant’s Cawnpore books in 1910 and 1911. 
The munim however continued them. The 
defendant asked the plaintiffs on the lst April 
1911 to send to him information of any goods 
which ‘might have been bought and sold 
through them. The plaintiffs supplied the in- 
formation ; and onthe 22nd April 1911 demand- 
ed Rs. 40,000 from the defendant as margin- 
money on his forward contracts. The defend- 
ant failed to pay. The plaintiffs having 
filed a suit to recover Rs. 48,045, the defendant 
contended that his munim had no authority 
from him to enter into forward transactions; and 
that the orders given to the plaintiffs by the 
munim were merely in respect of wagering and 
gambling transactions and were entered into by 
the plaintiffs on that understanding. The first 
Court dismissed the suit on the second line of 
defence. On plaintifis’appeal :— 


Held, confirming the decree of the first Oourt, 
(1) that the transactions in suit were within the 
apparent authority of the MUNN ; 


(2) that inasmuch as the plaintifis being 
pakka adatias were qua. defendant principals, 
and not disinterested middlemen bringing two 
principals together, the common intention of 
the parties with regard to the settlement or 
completion of the transactions in dispute should 
be ascertained ; 


(8) that the evidence as a whole pointed to 
the common understanding that tha parties 
ghould deal in differences and settle accordingly. 


The existence of the pakka adat relationship 
.. does not of itself negative the existence of an 


‘understanding between the adatia and his con- | 


stituent that no delivery, should be given or 


GENERAL INDEX. 
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Pakka Adatia—(concluded). ` T S 
taken under forward contracts and that only 
differences should be recovered. 


CHHOGMAL BALKISONDAS v, JAINARA- 
YAN KANAIYALAL. 223 


Pardanashin lady — Deed of gift — Onus 
probandi—Proof— Validity — Protection — Dis- 
ability— Undue injluence— Fiduciary relation- 
ship—Independent advice. 


Where a deed of gift is executed by a parda- 
nashin lady the burden of proof shall rest, not 
with those who attack, but with thosa who 
found upon the deed, and the proof must go 80 
far as to show affirmatively and conclusively 
that the deed was not only executed by, but 
was explained to, and was really understood 
by, the lady, and it must also be established 
that the deed was not signed under duress, but 
arose from the free and independent will of the 
lady, 


Where a pardanashin lady exeouted a deed 
in favour of her mukhtar’s son, held, in the 
absence of affirmative proof of any undue in- 
fluence in order to get relief it must be shown 
that the facts of the oase fall under the princi- 
ple whioh applies to every case where influence 
is acquired and abused and confidence reposed 
and betrayed; and that no such abuse or 
betrayal had ocourred and the gift must there- 
fore be upheld. 

e 

There is no rulo of law that a deed of gift 
executed by a pardanashin lady cannot stand 
unlessit is proved that the lady had independent 
advice. The possession of independent advice, 
or the absence of it, is a fact to be taken into 
consideration and well weighed on a review of 
the whole circumstances relevant to the issue 
of whether the grantor thoroughly compre- 
hended, and deliberately of her own free will 
carried out, the transaction, If she did, the 
issue is solved and the transaction is upheld ; 
but if upon a review of the facts which include 
the nature of the thing done and the training 
and habit of mind of the grantor, as well as the 
proximate circumstances affecting the execution, 
if the conclusion*is reached, the obtaining of 
independent advice would not really have made 
any difference in the result, then the deed ought 


to stand. e 


e 
KALI BAKHSH SINGH v. RAM GOPAL 
SINGH. 147 
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Rarsi Marriage and Divorce Act (XV of | Practice (Civil)—(continued), 3 
1865), S. 31—Parsis—Suit for maintenance | alienation by operation of law such as is affect- 


— Suitęfor judiciab separation—Jurisdiction— | eq by a vesting order under the Indian 

Suit for maintenance does not lie on the Original Insolvency Act, 1848, and an order for sale, 

` Side of the High Court. though it binds the parties, does not confer any 
The High Court on its original side has no | title. 

jurisdiction in a suit betweena Parsi husband RAGHUNATH Das v. SUNDAR DAS 

_and a Parsi: wife to make an order for porma- KHETRI. 814 


+ nént alimony unaccompanied by any order for 
judicial separation, which lies within the juris- 
diotion of the Parsi Chief Matrimonial Court at 


vourt-fee, deficiency in, payment of. 
See CIVIL PROCEDURE CODE, O. VII, r. 11. 


768 
- Bombay. 
Bal GULBAI v. BEHRAMSHA D. HAR- —Ejectment—Suit for, 
_ VER. 211 To succeed in ejectment it is only necessary 


Parties to suit, all members of joint family | for the plaintiff to establish such title as carries 
represented by manager though not. See HINDU | a present right to possession, 





LAW, JOINT FAMILY. 810 SITARAM BHIMAJI DESHPANDE v. BADRU 
Penal Code (Act XLV of 1860), S. 75. AWAJI PARIT. 132 

See PREVIOUS CONVIOTION. 9384 —Evyidence—Admission of additional 
——, S. 193. See CRIMINAL PROCE- | evidence. 

DURE CODE, s. 195 (b). 446 


Where an appellate Court thinks, either with 
,S. 196. See CRIMINAL PROCE- | the consent of the parties or on the application 














DURE CODE, s. 195 (b). 446 | ofany one of the parties, that there is sufficient 
. 2 —, S. 199, See ORIMINAL PROCE- | ground, under r. 27 of O. XLI of the Civil Pro- 
-DURE CODE, s. 195 (b). 446 | cedure Code, to admit additional papers in an 
, S. 408. See CRIMINAL PROCE- appeal, it shoulà state the reasons for admitting 
DURE CODE, s. 436. go | the papers in evidence, and the papers should be _-’ 
formally admitted in evidence. 
—, S, 471. e CRIMINAL PROCE- 
DURE Šone s. 195 as ye DAJI ABAJI SAWANT v. SAKHARAM 
a ` KRISHNA KULKARNI -` 641 
— ——, S. 477 A. See CRIMINAL PROOE- 
DURD CODE, 8. 436. 80 ——~—Additional— Admission. 








—, S. 486—Counterfeiting trade-mark The appellate Court ought not, under s. 568 

A person who employs a label which in general of the Code of Civil Procedure, 1882, to admit 
resembles tho label used by another manu- evidence which would throw doubt upon the 
facture is guilty of counterfeiting the trade- evidence of a witness without affording the wit- 
mark under s. 486 of the Indian Penal Code, | 2288 whose testimony is impugned an opportu- 
irrespective of the circumstance that the regis- | rity of explaining himself. 


tered trade-mark of the one is quite different MUSAMMAT JAGRANI KOER v. KUAR 
from the trade-mark of the other. DURGA PARSHAD. ane 
EMPEROR v. GANPAT SITARAM MUKA- 





— Interlocutory orders—Appeal. 


DAM, 78 An appeal does not lie to His Majesty in Coun- 
f Poona Cantonment. Taxation Regula- | oil, under cl. 39 of the Amended Letters Patent, 
tions, 1881. See CANTONMENT. 121 


from an order passed by the High Oourt, reject- 
Post, service of summons through. See Bom- | ing the application made by the legal repre- 
BAY HIGH COURT RULE 107. 204 | sentatives of a deceased party to an appeal pend- 
s ing before it, to have, their names brought on 
Practice(Civil), Abtacimen t-- Vesting order: the record, inasmuch as the order is not final 
but interlocutory, and does not affect the merits 
of the appeal nor decide any matter in dispute f 
between the parties. 


Attachment in execution of a money decree 
followed by an order for sale does not confer on 
the judgment-creditor any charge on the land 


tt © 
attached, GANGAPPA REVENSHIDDAPPA HUNDE- ~ 
° An attachment prevents and avoids any pri- KAR v. GANGAPPA MALLESHAPPA ' 
vate alienation, but does not invalidate an HUNDEKAR. 195 
e e 
e e ° 
è e 


. e e g 
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Practice (Civil)— (concluded). Practice (Criminal)— (continued). e.. 
















templated by s. 75 of the Indian Penal Code 
may be adduced after the accused if found 
guilty, provided the previous conviction ig 
relevant under the Indian Evidence Act. ° 

EMPEROR v. ISMAIL ALIBHAI, 934 


—, Privy Council—Leave to appeal 
—Criminal case. 


Party to suit—The members of a 
joint Hindu family bound by a decree against 
manager, though not parties to suit. See HINDU 
LAW, JOINT FAMILY, 810 


— Review — Subsequent filing of 





appeal, 





Where an application for review bas been 
presented by a party and a rule nisi granted by 
the Court, the jurisdiction of the Court to hear 
the review application is not taken away if an 
appeal is afterwards presented from the decree 
under review. 

NARAYAN PURSHOTTAM GARGOTE v. 
LAXMIBAI DATTO BHAGVAN. 189 


A — Second appeal—Appeal from deci- 
sicg of appellate Court rejecting appeal as time- 
barred is a second appeal—Limitation Act (IX 
of 1908), s. 5. 

An appeal from the decision of the lower 
appellate Court rejecting an appeal as barred 
by limitation is a second appeal, 


Leave to appeal from conviction and sen- 
tence on the grounds of alleged irregular conduct 
of tke proceedings, misdirection of the Jury, 
and misreception of evidence refused, the case 
not coming within the principle laid down in’ 
In re Abraham Mallory Dillet, (1887) 19 App. 
Ons." 459, ; 

GEORGE STAUNTON CLIFFORD v. 
EMPEROR, 1 


kg 


$ 





——-— Criminal appeal. 

The practice of the Judicial Committee in 
appeals ‘in criminal matters as laid down in 
The Queen v. Joykissen Mookerjec, (1862) 1 M. 
P.O. (N.S.) 272, and in The Falkland Islands 
Company v, The Queen, (1863) 1 M.P.Q, (N.§8.) 
299, 312, has not been altered by the decisiong 
in Inre Abraham Mallory Dillet, (1887) 12 App. 
Cas. 459. 

The Judicial Committee is not a Court of 
Criminal Appeal and is not guided by its own 
doubts of the appellant’s innocence or suspicion 
of his guilt. The Judicial Committee will not 
interfere with the course of criminal law unless 
there has been such an interference with the 


Where a Judge once provisionally admits an 
appeal to the file in the absence of the respond- 
ent, it is competent to him to entertain at 
the hearing the objection that the appeal was 
presented beyond time. 

RAOJI KESHAV DESHMUKH v. KRISHNA- 
RAO ANANDRAO, 516 

Suit, stay of — Reference by 
parties to arbitration out of Court does not stay 
pending suit, See CIVIL PROCEDURE CODE, 








sch, II, cl, 19. 653 elementary rights of an accused as has placed 
———— Summons—Issue of for final dis- him outside the pale of regular law, or within 
posal of suit, See CIVIL PROCEDURE CODE, that pale, there has been a violation of the 
O.V,7. 5. 39 | natural principles of justice so demonstfatively 
1 Service of, by registered post. See manifest as to convince their Lordships, first, 


BOMBAY HIGH COURT RULE, 107. 204 
Practice (Criminal), Commitment. 


Where a case is sent by the trying Magistrate 
to the Sub-Divisional Magistrate for passing 
adequate sentence, and the latter transfers it 
to a First Olass Magistrate, the last Magistrate 
has no power to commit the case to the Court 
of Sessions, 

EMPEROR v, VINAYAK NARAYAN ARTE, 

598 

District Magistrate acting in 

revision has no power to commit a case to 

Sessions Court. See CRIMINAL PROCEDURE 

CODE, 8. 436, 20 

— Previous conviction — Enhance- 
` ent of sentence. 


The proof of a previous conviction nob con- 
e 


that the result arrived at was opposite to the 
result which their Lordships would themselves 
have reached, and secondly, that the same 
opposite result would have been reached by the 
local tribunal also if the alleged defect or mis- 

direction had been avoided. 
CHANNING ARNOLD v, THE EMPEROR. 
544 


———— Sentence— Deterrent sentence. 


In cases where it is desired by the authori- 
ties that an example should be made or that a 
specially deterrent sentence should be imposed, 
it is their duty to bring that desire to the notice 
of the trying Court and to inform the trying 
Court of the reasons which they put forward in 
support of the suggestion. 

EMPEROR v. RAGHA JAGA, 200 
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Practice (Criminal)—(concluded). 
— Enhancement. : 

Enheicement of sentence is a very serious 
proceeding. A proposal to that effact must be 
supported by the Government Pleader under 
instructions which would enable him to put 
before the Court cogent reasons why there 
should be an enhancement of the sentence. 

EMPEROR v. SHAMUJI RAMCHANDRA 
GUJAR. 202 

— Enhancemeni—Practice. 
` It is very undesirable to trust exclusively to 
the powers of the High Court of correcting 
sentences of the lower Oourts where the 
sentences ought to be deterrent. In a case of 
that kind, where the proseouting authorities 
think that a sentence ought to be deterrent, 
they ought to put before the trying Court those 
circumstances on which thay rely and they 
ought to ask the trying Court to impose a 
sentence which will serve the purpose that they 

thiok should be served. 

EMPEROR v. SHINVAR BIRSHA. 203 

—-——, Enhancement of —Previous convic- 
tion. See PREVIOUS CONVICTION. 934 
-- Witness for prosecution—District 
Magistrate—Order to make the witness into 
co-accused in the trial. 

In a criminal trial, two persons were examin- 
ed as witnesses for the prosecution. At the 
end of their examination, the accused applied 
to the Magistrate to turn those witnesses into 
co-accused with them. The Magistrate declin- 
ed to do so, but the District Magistrate, on 
appeal, ordered that a complaint shouid be laid 
against the witnesses and they should be tried 
jointly ewith the acoused. The witnesses 
having applied to the High Court :— 

Held, that the order passed by the District 
Magistrate should be set aside as it was not 
warranted by any provision of the Criminal 
Procedure Code. 











A Magistrate trying a case should, unless 
there be something very unusual, be left to try 
it in his own way, and should not be interfered 
with during the course of the trial. If it 
transpires in the oourse of the case that 
criminal proceedings ought to be taken against 
any who have given evidence, those proceedings 
ought ordinarily to await the conclusion of the 
case; and they ought to he instituted ordinarily 
by the order of, or on application to, the 
Magistrate who has tried the case and who is 
conversant with‘all the circumstances. 


EMPEROR v, UMED Raga. 259 
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Preliminary decree. See OIVIp: PRO- 
OEDURE CODE, s. 79. 67, 206, 954 

Press Act (1 of 1910), S.3—Order asking 
for security—Exemption from security—Cancel- 
ment of exemption—Press Act (XXV of 1867), 
ss. 4, 5. 

“The acoused, the proprietor of a printing press 
and the printer of a newspaper, in making decla- 
rations under ss. 4 and 6 of Act XXV of 1867, 
was exempted by the Magistrate from giving 
any security under s. 8, cl. 1 of Aot I of 1910. 
Later on, the Magistrate rescinded the order 
and called upon the accused to furnish security 
in respect of the newspaper. The acoused there- 
upon did not any more print the newspaper 
and did not furnish the security demanded. 
He, however, continued to use the press for - 
other work, Hewas, for such user, convicted 
under s. 23, ol. 1 of the Press Act, 1910, The 
accused having applied in revision:— _ 

Held, that the conviction could not be upheld 
for cl. 1 of s. 28 only covered the disobedience 
of an order under s. 3 or s. 5 of the Press Act, 
1910; and that the order disobeyed was not 
such an order. 


EMPEROR v. PANDURANG BALKRISHNA 
PATHAK. 87 


————, S. 23. Seo PRESS AOT, 3.3. 8T 

Previous conviction—Relevancy of en- 
hancing of punishment—Indian Penal Code 
(Act XLV of 1860), s. 75—Indian Evidence Act 
(I of 1872), ss. 54, 165, f 

The proof of a previous conviction not con- 
templated by s. 75 of the Indian Penal Code 
may be adduced after the accused is ‘found 
guilty, provided the previous conviction is 
relevant under the Indian Evidence Act. 

EMPEROR v. ISMAIL ALIBHAL. - 934 
Principal and Surety—Liability of surety 
for debt coitracted by principal, See CON- 
TRACT AOT, 8. 184. 696 

Printing Press Act (XXV of 1867), S. 4. 
See PRESS ACT, s. 3. 87 

————, S. 5, See PRESS ACT, s. 3. 87 


Privy Council—Concurrent findings of 
fact. 


Where there have been concurrent findings of 
fact by the Courts below the question in appeal 
is not what conclusions their Lordships would 
have arrived at if the matter had for the first 
time come before them, but whether it has been 
established that the judgments of the Courts 
below were clearly wrong. S 
MAHARAJA SURJA KANTA ACHARJYA 
BAHADUR v. SARAT CHANDRA ROY' 
OHOWDHRI, 92 


1914].: 
7 e 
Privy-Council—(concluded). 
———-+Criminal appeal—Special leave bo 
appeal—Oriminal proceedings. 


Leave to appeal from conviction and sentenca 
on the grounds of alleged irregular conduot of 
the proceedings, misdirection of the Jury, and 
misreception of evidence refused, the cage not 
coming within the principle laid down in In re 
Abraham Mallory Dillet, (1887) 12 App. Cas. 
459. : 

CLIFFORD v, EMPEROR. 1 


Criminal Proceedings— Appeal in 
criminal matters— Defamation— Journalist's 
privilege. 

The practice of the Judicial Committee in 

ppeals in criminal matters as laid down in The 

. Queen v. Joykissen Mookerjee, (1862) 1 M.P.C. 
(NAS. 273, and in The Falkland Islands Com- 
pany. The Queen, (1863) 1 M. P. C. (N. S.) 
299, aita, has not been altered by the decisions 
in In ve Abraham Mallory Dillet, (1887) 12 App. 
Cag, 459, and later cases. 

The Judicial Committee is not a Court of 
Oriminal Appeal and is not guided by its own 
doubts of the appellant’s innocence or suspicion 
of his guilt. The Judicial Committee will not 
interfere with the course of criminal law unless 
there has been such an interferenca with the 
elementary rights of an acoused as has placed 
him outside the pale of regular law, or within 
-that pale, there has been a violation of the 
natural principles of justice so demonstratively 
manifest as to convince their Lordships, first, 
that the result arrived at was opposite to the 
result which their Lordships would themselves 
have reached, and secondly, that the same 
opposite result would have been reached by the 
local tribunal also if the alleged defect or mis- 
direction had bean avoided. 

In the present appeal, held that the casa was 
not improperly withdrawn from the jury's 
domain on fact and they were not misdirected 
in law, and that the appeal must be dismissed. 

ARNOLD v. EMPEROR. 544 

Probate and Administration Act (V of 





1881), S. 4. See EVIDENCE ACT, s. 41. 5. 


, S. 59. See EVIDENCE ACT, 8. 44 

459 

, S. 83. See EVIDENCE ACT, s. 41. 

6 

1 S. 98—Inventory—Court-fees Act 

(VEE of 1870}, s. 19H (4), as amended by the 

Court-fees Amendment Act (XI of 1899), s, 2 — 

Limitation—Date from. which ihe siz months’ 
limilation runs, 


T 
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Probateand Administration Act—(coticld.), 


An inventory which omits a full and tree 
estimate of all the property does not satisfy the 
requirement ot s. 98 of the Probate and Admi- 
nistration Act (V of 1881), 

The period of six months’ limitation under 
the proviso of s. 19H (4) of the Oourt-fees Act 
(VII of 1870), as amended by s. 2 of the Court- 
fees Amendment Act (XI of 1899), runs from 
the date of the lodging of an inventory as re- 
quired by s, 98 of the Probate and Administra- 


tion Act, 1881, and not trom the date when a` 


document, which might be classed as or deno- 
minated an inventory satisfies the Judge, but 
is not an inventory as required by the said 

8, 98, 
RAJKUMARI BHUBANESHWARI KUMAR v. 
THE COLLECTOR OF GAYA, 95 


Probate Court, findings of, cannot be ren- 
dered nugalory by inquiry in Civil Court. See 
INAM, 164 


Pujari, set-of claimed by a, in a suit to 
recover arrears by Inamdar. See SMALL CAUSE 
COURTS (PROVINCIAL) ACT, art. 18. 716 


Race-course ground, taxation of. See 
CANTONMENT, 121 


Railways Act (IX of 1890), S. 7—City 
of Bombay Municipal Act (Bombay Act III of 
1888), ss. 289, 293—Public streets—Vesting of 
public streets in Municipality—Laying of rail- 
way lines, under statutory authority cver such 
streels—Land need not be acquired—Land 
Acquisition Act {T of 1894). 


Where a railway company wishes to lay a 
line of railway upon and aoross a street, it is 
neither necessary nor appropriate .to *proceed 
under the Land Acquisition Act for the acquisi- 
tion of the fand. If the Government, under 
s. 7 of the Indian Railways Act, 1890, were to 
direct the Collector to take order for the acqui- 
sition of land he would make his award and 
take possession and the land would then vest 
absolutely in Government for the railway com- 
pany free from all incumbrances. The land 
would then cease to be portion of the straet and 
the railway company would be unable to exer- 
cise the power given to it of constructing the 
railway upon and across the street. 


The effect of s, 289 of the Bombay City Muni- 
cipal Act, 1888, vesting all publio streets, and 
the pavemepts, stones and other materials in 
the corporation and under the contol of the 
Commissioner is only to vest in that body such 


5 
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Raifways Act—(concluded), 


peoperty as is necessary for the control aud 
maintenance of the streat as a highway for 


publ® purposes. ° i 


The Great Indian Peninsula Railway in, 
constructing the Harbour Branch Railway laid 
down the lines of rails in a level crossing across i 
a publio street known as the Sewri Koliwada ' 
Road, vested in the Municipal Corporation of ' 
Bombay under s. 289 of tha Bombay City 
Municipal Act, The Municipal Corporation 
sued to obtain a declaration that the Railway 
Company could not lawfully maintain their 
lines of railway across the street in question 
without either obtaining permission granted by 
the Corporation and confirmed by the Govern- 
ment under s. 298 of the Act or acquiring the 
land required for the level crossing under the 
Land Acquisition Act, 1894, The defendant 
company pleaded that they had authority to 
make and maintain the lines of Railway under 
8. 7 of the Indian Railways Act, 1890, The 
lower Gourt granted the declaration sought, on 
the ground that the defendant company could 
make ite private terms with the Municipality or 
it could acquire the portion of the street it 
needed under the Land Acquisition Act, but 
until if had done the one or the other it was 
a trespasser on Municipal land. The railway 
company having appealed :— 

Held, dismissing the guit, that the statutory 
authority under s. 7 of the Indian Railways Aot 
being established, the application of s. 293 of 
the City of Bombay Municipal Act was excluded 
by the words “notwithstanding anything in 
any other enactment for the time being in 
force.” 

GRwaT INDIAN PENINSULA RAILWAY v. 
THE MUNICIPAL CORPORATION OF 
BOMBAY, 104 

Railway Company — Negligence-—Loss of 
goods by fire—Liability of the Railway Company 
—Liability of bailee—Indian Contract Act (IX 
of 1972), s3. 151, 152, 

When a person has entrusted goods to a 
Railway Company for carriage, and these goods 
are lost, damaged or destroyed, while in the 
possession and under the control of the railway, 
the fact of the loss, damage or destruction is 
enough to cast upon the company the burden 
of proving that that losa was not due to any 
negligence on its pari, The standard of negli- 
gence is given in ss, 151 and 152 of, the Indian 
Contract Act, but no general rule universally 
applicable can be laid down as @ rule of law 
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e 
Railway Company — (concluded). 


defining the amount and quality of the proof in 
every case which will discharge the railway 
company’s onus, 


A railway company, when sued for loss of 
goods entrusted to it for carriage, may exonerate 
itself by proof of general care, in dealing with 
large quantities of similar goods and proving 
that that amount of care is usually sufficient to 
prevent loss, damage or destruotion, 


A decree, however, ought not to be given 
against & railway company sued as bailee for 
loss, damage or destruction of goods bailed to 
it, the moment it admits that it is unable to 
assign the vera causa of the loss, 

A railway company is as bailea primarily 
liable for the loss by fire of goods entrusted to 
it for conveyance; but it may exonerate itself 
in two ways. It may, while ignorant of the 
cause of the fire, show, if it can, that thas could 
not possibly ‘be attributable to itself, that, in 
other words, it was altogether external and 
beyond the company’s control, Secondly, the 
bailee while ignorant of the vera causa might 
point to the fact that he had taken such pre- 
cautions against risk and dealt with the goods 
entrusted to him with such care, that whatever 
the cause might be and although attributable 
to his own act, yet if must be presumed to have 
been of such an uncommon, or of such an 
unpreventable, kind that he ought not to be- 
held responsible for it. 

HIRJI KHETSEY & CO. vu B.B & G.I. 
RY, Co. 467 

Railway receipt—Docwment of title—Nego- 
tiability—Endorsee can sus Railway Company 
for toss of goods. 

A railway receipt is a mercantile dooument 
of title, The endorses of the receipt has, there- 
fore, sufficient interest in the goods covered by 
it to sue tha railway company for their loss, 

DOLATRAM DWARKADAS v. THE BOMBAY, 
BARODA & CENTRAL INDIA Ry, Co, 
625 


_ Raljinama, passing of, by mortgagor amounts 
to redemption of mortgage, See MORTGAGE, 


REDEMPTION, 718 
Receipt, fixed deposit. See TRANSFER OF 
PROPERLY ACT, s. 180, 534 





—, mafe’s. See TRANSFER oF PRO- 
PERTY ACT, s. 187. 298 


—, railway. See RAILWAY REOEIPT. 
625 





K 


\ 


1914], 


Receipt must be passed of sale of bullocks. 
See. DEFKHAN AGRICULTURISTS’ RELIEF 
ACT, s. 64, 683 

Recitals, in deeds do not-by themselves spell 
owt legal necessity, See HINDU LAW, ALIB- 
NATION. 352 

Record of Right, Inquiry madeby Mamlatdar 
makes him a Revenue Court, See CRIMINAL 
PROCEDURE CODE, s, 195 (1) (c). 678 

Refund cannot be allowed when once pay of 
Military Officer is attached and distributed. See 
OIVIL PROCEDURE GODE, s. 60. 233 


Registration Act (XVI of 1908), S. 17. 
See LIMITATION ACT, 1908, art, 91, 111 
~—, S. 17 (e). See COMPOSITION 
~ DEED. 236 

~, S. 17, Exc, 5— Agreement for re- 
conveyance of property —Not compulsorily regis- 
trable—Suit for specific performance of the 
agreement, 

On the 9th September 1903 the plaintiff pass“ 
ed in favour of the defendant a registered sale- 
deed of a house for Rs, 1,499. The same day, 
the defendant passed in favour of the plaintiff 
an uuregistered agreement whereby he agreed to 
reconvey the property to plaintiff on repayment 
of purchase money. The plaintiff filed a suit to 
redeem the mortgage which, he alleged, was 
made out by reading the two documents to- 
gether. The lower Courts held that the mort- 
gage was not made out, inasmuch as the second 
deed being unregistered could not be locked at. 
Failing on that plea, the plaintiff urged that 
he should be allowed to treat the second deed 
as ẹ separate contract and sue for specific per- 
formance of the same. The lower appellate 
Oourt having decided against him, the plaintiff 
appesied :—~ 

Held, that having regard to the form of the 
second deed as # whole, it was an ordinary 
agreement to re-convey when called upon to do 
so ; that as such it was ‘exempted from registra- 
tion under Exo., 5 to s. 17 of the Registra- 
tion Act, 1908 ; and that the plaintifi was enti- 
tled to have specific performance of the samn, 

SAYAD MIR GAZI SAYAD KUTBUDIN v. 
MIA ALI MAULVI ABDUL KADIR. 682 





—-— , S. 28—Morigage— Fictitious entry 
of a property in the morigage—Non-existence of 
any property morigaged within the jurisdiction 
of a Sub-Regisirar— Effect or registration by an 
ofictr having no jurisdiction—Mortgage suit— 
Decree of a Court having no jurisdiction—Prac- 
tice— Concurrent yindings—No evidence ‘to sup- 
port them, 
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| obtained the ordinary decree for sale. 
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Registration Act—(roneluded). ss 


Where of the properties included in a regis- 
tered mortgage deed the only parcel that, gives 
the Sub-Registrar jurisdiction to register it, is 
in faot a fictitious entry and represents no 


intended to mortgage, or that the mortgages 
intended to form part of his security :— 


Held, that such an entry intentionally 
made use of by the parties forthe purpose of 
obtaining registration in a district where no 
part of the property actually charged and 
intended to be charged in fact exiats is a fraud 
on Registration law and no registration obtained 
by means thereof is valid. 


eld, also, that no such fiolitious parcel 
inserted to give a colourable appearancd'of’ the 
deed relating to property within the’ limited’ 
jurisdiction of a Court when in reality such is’ 
not the case could bring the deed within the 
jurisdiction of the Court, 


A mortgagor purported to mortgage twenty- 
eight properties, of which one was desoribed ag 
No, 25, Guru Das Street, in Calcutta, and all 
others were outside Oalcutta and outside the 
local limits of the ordinary original civil juris- 
diction of the High Court thers, The mortgage 
was registered at the Calcutta Registry. Office 
by the Sub-Registrar. The mortgagee put the 
mortgage in suit in the High Court and 
Tt was 
found as a fact that the property No. 25, Guru 
Das Street, was a non-existing property. 


Held, thatas no portion of the properties’ 
mortgaged was situate in Caloutta ang conse- 
quently the mortgage deed could not be 
registered there, the registration thereof was 
invalid; and that the High Court had no 
jurisdiction to entertain the suit upon the 
mortgage bond and consequently its decree’ was 
of no validity. A decisiox that there is no’ 
evidence to support a finding isa decision of 
law, and, therefore, the principle of concurrent 
findings of fact does not apply fo a case where 
there is no evidence. 

HARENDRA LAL ROY CHOWDHURI v. 
SRIMATI HARI DASI DEBI. 400 


Regulation 11 of 1825 (Bengal), S. 4. 
See LANDLORD AND TENANT, TITLE TO- 


REFORMED LANDS, 828 
Regulation 16 of 1827 (Bombay). See 
INAM LANDS, ; 164° 


$ e 
mortgagor possessed or 


Ze * 
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Rent, non-payment of—Right to property. 

‘A mere non-payment of rent by a tenant if 
the tenancy is not getermined does not give him 
a right to thé property as against his landlord. 

YESHWANT VISHNU NENE v. KESHAVRAO 


s BHAIJI. 720 
Res judicata. See OIVIL PROCEDURE 
CODE, s. 11. 616 


Revenue Court, Mamlaidar holding inquiry 
relating to Record of Right is. See CRIMINAL 
PROCEDURE CODE, s. 195 {1) (c). 678 

Revenue Jurisdiction Act (X of 1876), 
S. 5 (c). See SMALL CAUSE COURTS 
(PROVINOIAL) AOT, art. 13. 716 

Reversioners, consent of, to alienation by 
Hindu widow, See HINDU LAW, ALIENATION. 

: 425 

Review, application is not defeated by subse- 
quent preferring of appeal. See CIVIL PRO- 
CEDURE CODE, O. XLVII,7.1 189 

Salary cf military oficer, attachment of. See 
CIVIL PROCEDURE CODE, 1908, s, 60. 238 

Sanction to prosecute. See ORIMINAL 
PROCEDURE OODE, s. 195. 

Sanyasi —Succession—Pupil. 

Under the Mitakshara the heir of a sanasi 
(ascetic) is a virtuous pupil. 

RAMDAS GOPALDAS SADHU v. BALDEV- 
DAS KAUSHALYADAS. 157 

Sentence, enhancement of. See PRACTICE 
(ORIMINAL), SENTENCE., 200, 202, 203, 934 

Service lands—Custom of family, 

In the case of service land, which in practice 
at all events, is not usually alienated, it%s 
difficult to establish a family custom, which 
should have any effect, as distinct from the 
ordinary incidents of a service tenure, and evi- 
dence that land has remained in a family for a 
long period of years, and descended by the 
rules of primogeniture where it is service land, 
is more consistent with the fact of its being held 
for service than with the theory of any special 
family custom. Moreover when the service has 
come to an end the last holder, if he have no 
sons or co-sharers, can put an end to a tenure 
based upon family custom, 

B. A: BRENDON v. SHRIMANT SUNDERA- 

| BAY 164 

“Set-off cannot be allowed when the defend- 
ant claims it in a different capacity and in a 
different category to that in the suit. See SMALL 
CAUSE COURTS (PRO VINCIAL) ACT, art. 13. 

; ò 716 


e 
—-—, defence of. See CIVIL PROCEDURE 
CODE, 1882, s. 268, 520 
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Shah Jog Hundi: -See HUNDI. 


Share-holder, application of, to wind up the 
vale ay See COMPANIES ACT, s,-128, 508 


_-- minor, liability as contribu- 


tory. See COMPANY, LIQUIDATION. 730 
Ship, statutory mortgage of a. See SPHOI- 
FIC RELIEF ACT, s. 56. ` 178 


Shipping document, `negoliability of 
mate’s receipt. See TRANSFER OF PROPERTY 
AOT, S. 187. 298 


Small Cause Courts (Provincial) Act 
(IX of 1857), Art. 13—Suit to recover dues 
payable to a person of by reasonhis interest in 
ammoveable property—Sum payable by inferior 
holder to superior holder —Revenue Jurisdiction 
Act (X of 1876), s. 5, cl. (c)—Civil Procedur 
‘Code (Act V of 1908), s. 102, O. VIII, r., 6 
Set-off, when allowed—Set-off by Pujari, 


A suit for the recovery by an Inamdar of 
sums payable by a Khatedar in respect of certain 
immoveable proporty held by him, under the 
Inamdar as his superior holder, is not cogniz- 
able by a Court of Small Causes, inasmuch as 
the sum payable by an inferior holder toa 
superior holder is a due payable to a person by 
reason of his interest in immoveable property 
within the meaning of art. 18, sch. II, of the 
Provincial Small Cause Courts Aot, 1837. 


The (plaintiff), an Inamdar, claimed to recover 
arrears from the defendant who was a Khatedar 
of certain lands. The defendant claimed to be 
entitled to set-off the stipend payable by the 
plaintiff to certain pujaris of a temple of whom 
defendant was One. The set-off having been 
allowed, the plaintiff appealed :— 


Held, that as the defendant olaimed the set- 
off in a different capacity, and in a different 
category to that in which he held as tenant or 
Khatedar of the plaintiff, he could not claim 
the set-off under O. VIII, r. 6 of the Civil Pro- 
cedure Code, 

MADHAVRAO MORESHVAR PANT AMATYA 
v, RAMA KALU GHADI, 716 


Sonthal Parganas—QJurisdiction—Sonthal 
Parganas Settlement Regulation, 1872 (Reg. 3 
of 1872), ss. 5 and 6—Sonthal Parganas Act 
(XXXVII of 1855), s. 2— Bengal Civil Courts 
Act, (VI of 1871)—Bengal United Provinces 
and Assam Ciril Courts Act (XII of 1887)— 
Sonthal Parganas Justice Regulation, 893 (Reg. 
5 of 1893), s. 9 — Ordinary Civil Courts — 
Settlement Officers ~ Courts of Officers appointed 
by the Lieutenant Governor—Morigage suit in 


i9l4).- , 


e 
Sonthal Parganas—(continwed). 


Bhagalpur—Court—Court having jurisdiction 
in the Sonthal Parganas—Lands in suit partly 
settled and also partly outside Sonthal Parga- 
nas—Compound interest - Usury—Consent of 
parties as to jurisdiction—Practice. 


The words of exclusion of the jurisdiction of 
the District Judge or a Subordinate Judge in 
B. 9 of the Sonthal Parganas Justice Regula- 
tion (Reg, 5 of 1893) refer to s. 5 of the Sonthal 
Parganas Settlement Regulation (Reg. 3 of 
1872), whioh gives the Settlement Officers or 
Officers appointed by the Lieutenant-Governor 
of Bengal under s. 2 of the Sonthal Parganas 
Act (XXXVII of 1855) exclusive jurisdiction in 


respect of suits relating to land in Sonthal 


‘Parganas, the settlement of which has not been 
finished and duly notified. That exclusive juris- 
aivtion of such officers was in existence on the 
Q0th\June 1904 and consequently at that date 
no suit could be in any Court established under 
the Bengal Civil Courts Aot (VI of 1871) or 
underthe Act which has taken its place, namely, 
the Bengal, United Provinces and Assam Oivil 
Courts Act (XII of 1887) in regard to any land, 
or any interest in or arising out of any land, 
or for the rents or profit of any land, 
but such suits must have been brought before 
the Settlement Officers mentioned in Reg. 3 of 
1872, or Courts of Officers appointed by the 
Lieutenant-Governor of Bengal under s. 2 of 
the Sonthal Parganas Act, 1855, and the 
Sonthal Parganas Justice Regulation, 1893, 
part 2, so long as the land had not been settled 
and the settlement declared by a notification 
in the Calcutta Gazette to have been completed 
and concluded. 


The provisions relating’ to usury in s. 6 of 
the Sonthal Pargands Settlement Regulation 
of 1872 applies to all Courts having jurisdio- 
tion in Sonthal Parganas and acting under 
and by virtue of such jurisdiction. The words 
“ All Courts haviag jurisdiction in the Sonthal 
Parganas” in that section do not mean merely 
Courts locally situated in the Sonthal Parganaa, 
and dealing with matters purely local, That 
provision is not one of procedure but of sub- 
stance, and so far as the Courts having jurisdio- 
tion within the Sonthal Pargaras are concerned 
it places all contractual stipulations as to oom- 
pound interest in a position of non-enforce- 
ability, and limits statutably the total interest 
which can be decreed on any loan or debt. 


- heir Lordships could not decline to’ entértain 
à ‘question of jurisdiction of the Court which 
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Sonthal Parganas— (concluded). . 


depended on no disputed facts, although it was 
not specifically raised on thé appeal, as iteneces- 
sarily presented itself in the argument. _ 


On the 20th June 1904 a mortgagee institutede 
a suit in the Court of the Subordinate Judge at 
Bhagalpur to enforce a mortgage bond, dated. 
the 21st December 1896, and secured on lands, 
the greater portion of which was situated in the 
Sonthal Parganas, wherein the mortgagors 
resided, and the remainder within the looal 
jurisdiction of the Court at Bhagalpur. The 
bond which was executed at Bhagalpur, con- 
tained a stipulation that the mortgagee might 
enforce itin the Bhagalpur Court, and provided 
that the interest was to be at the rate of 74 per 
oent, per annum with annual rests, It appeared 
that although portions of the mortgaged lands 
in the Sonthal Parganas had been settled, and 
notification had been duly made that suck 
settlement had been completed, at the date 
prior to the institution of the suit, other por- 
tions were not so settled, The Courts in India 
decreed the suit :— 


Held, (1) that the suit came within the pro- 
visions of s. 5 ofthe Sonthal Parganas Settle- 
ment Regulation, 1872, which was binding on 
any Court having jurisdiction in the Son- 
thal Parganas in the exercise of such jurisdic- 
tion; that the Court of the Subordinate 
Judge at Bhagalpur was such a Court and had 
therefore no jurisdiction to entertain the suit, 
and tbat the suit must be dismiesed, 


(2) That the stipulation as to the enforcement 
of the bond in the Bhagalpur Court was ineffec- 
tive as that Oourt had no jurisdiction te enter- 
tain the suit, and the parties could not give it 
the necessary jurisdiction by consent, 


` (3) That apart from the question of jurisdic- 
tion: the Court of the Subordinate Judge at 
Bhagalpur would be bound to give -full force 
and effect to the provisions of s. 6 of the Sonthal 
Parganas Settlement Regulation, 1872, and 
therefore to have refused to decree any com- 
pound interest arising from avy intermediate 
adjustment of interest, or an amount of total 
interest exceeding the principal of the original 
debt or loan. ` 


Quere, whether the decision in Sorbojit Roy 
v. Gonesh Prosad Misser, (1884) 1.L.R. 10 Cal, 


761 is right,’ ë 
MAHA PRASAD SINGH v, RAMANI MOHAN 
SINGH, 824 
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Specitic Relief Act {I of 1877), S. 56— 
Permanent injunction—Implied negative cove- 
nani— Charter of ghip for twelve consecutive 
voyages—Laying and cancelling dates not filled 
in in eleven charter parties—Contracts complete 
‘Statutory mortgage of ship —Subsequent mort- 
gage ~Morigagee ob aining decree for sale-— Sale 
` of ship—Morigagee and purchaser having notice 
of and bownd by charter parties. 


The plaintiffs entered into & contract with 
defendant 3, on the 22nd November. 1911 to 
charter his steamer the Gymeric for tweive 
consecutive voyages from Calcutta to Bombay 
' for bringing coal, The twelve charter-parties 
for twelve conseoutive voyages were signed by 
the parties on the 15th December 1911. The 
first charter-party was a completed document ; 
but the cancelling dates for the eleven. follow- 
' ing voyages were, left blank and were to be filled 
in after the completion of each voyage, In the 
meanwhile, on the 6th December 1911, the de- 
fendant 3 executed a statutory mortgage of the 
ship with A. M, Jeevanji &. Co. The vessel 
accomplished the first four voyages under the 
charter, In July 1912, before the fourth voyage 
had been performed, A.M, Jeavanji & Co. sued 
defendant 3 to recover Rs. 2,06,481 odd by sale 
of the ship and for interim possession of the 
same. - On the 11th Ootober 1912, a consent- 
decree was passed in the euit for Rs. 2,11,001 
giving liberty, to the mortgagees to sell the 
steamer when and as they should.think fit in 
satisfaction of the decree, On the 25th Octobgr, 
notice of the ship’s liability to perform the eight 
remaining charter-parties was given to the mort- 
gagees and tha intending purchaser (defendant 
4). On the 28th October the mortgage of 
A.M. Jeevanji & Oo. and the consent-deorea were 
transferred todefendant 4 for Rs, 2,165,000, On 
the same day, an agreement was made between 
defendant 4 and defendants 1 and 2 witnessing 
that if: defendant 4 succeeded in obtaining 
transfér of the mortgage and the consent-decree, 
he would sell and defendants 1 and 2 would 
buy the Gymeric at a price exceeding by Rs.5,000, 
the consideration paid by defendant 4. On the 
same day, defendant 4 wrote to the master 
of the vessel to hand over possession of the vessel 
to defendants 1 and 2 they having purchased 
the same from him, The vzesel was thereafter 
despatched irom Bombay to Calcutta where she 
loaded a cargo of coal for another firm . of coals 
shippers, she was next fixed by &eféndants 1 
and.2 for December-January loading to Genoa, 
on the 3rd January 1913, The plaintiffs filed 
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Specific Reliet Act—(concluded). 
this suit claiming an injunction against the 
defendants restraining-them until the comple- 


| tion.of the éight remaining voyages: from dealing: 


with the vessel inrany manner inconsistent with 
the eight remaining charter-parties: The.trial 
Court held that each. one of the twelve charter- 
parties was a oomplete’ and: valid agreement, 
that neither defendant 3 nor the mortgagees 
nor the purchaser could be restrained by injuno- 
tion; but that the plaintiffs were entitled to 
claim damages for breach of contract from 
defendant 3 alone. 
appealed : — 


Held, (1) that the agreement for- chartering 
was complete on the 22nd November 1911 when 
the defendant 3 accepted the proposed charter 
of the steamer for twelve voyages with coal 


from Calcutta to Bombay; and that it waspot . 


affected by non-entry of laying and cancelling 
dates in the eleven charter. - parties. 


(2) That defendants 1 and 2 were mortgagees 
of the vessel in view of the fact that the wholé 
transaction of transfers of the mortgage and 
decree to defendant 4 and’by him -tò defendants 
1 and 2 was initiated by defendant 3`to get the 


. vessel out of the hands of A.M. Jeevanji & Co. 


(8) That putting the rights of defendants 
land 2 as mortgagees at their highest, they 
could only interfere with the.contracts for the 
employment of the ship if they-prejudiced the 
security. 


(4) That defendants’ 1 and 2 would-be restrain- 
ed from interfering with the performance 
of the ocbarter-parties, inasmuch as the mort- 
gage was subsequent to the charter-parties and 
as both A.M. Jeevanji & Co. and defendants 1 


‘and 2. tock with full notice of the plaintiffs’ 


rights, 


(5) That an injunction should also issue 
against defendant 8, who must be treated for 
the purpose of the case as still the owner, 


(4) That. it was competent to the Court to 
grant the injunction in the form prayed for, 
since an agreement for the letting of a ship to 
a certain charterer implied that she should not, 
during the currency of the charter-party, pro- 
vided the charterer was ready to supply the 
cargo, be employed for any person or purpose. 

ANDREW YULH AND OO, v. ARDESHIR 
BOMANJI DUBASH, 178 


‘Stamp Act. (IZ of 1899), Art. 21. See 
COMPOSITION DEED, 236 


The plaintiffs having: 


V 
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Statute, .Construction of—Decree, re- 
vival of, barred, 

Where a right to enforce a deorea nisi for 
sale made in a suit.on mortgage, had, before 
the passing of the Code of Civil Procedure (Act 
V of 1908), become barred by art. 179 of 
sch. 2 of the Indian Limitation Act, 1877, 
held, that: no provisions “of the Code would 
operate to revive it. 

CHAUDHRI ABDUL MAJID v. JAWAHIR 
` DAL. st 395 
Retrospective effect. 


Section 32 of the Bombay Court of Wards Aot 
(Bom. Act I of 1905) has no retrospective effect 
and is not intended to apply to pending suits. 

HARI GOVIND KULKARNI v. NARBSING- 
RAO KOUHERRAO. 80 

=~ Wakf Act (VI of 1918). 

The Mussulman Wakf Validating Act, 1918, 
has no retrospective effect. 

AMIRBIBI V., AZIZABIBI. 987 

Stay of suit, See SUIT, STAY OF. 653 

Succession. See HINDU Law, SUCCES- 
STON. 757 

Suit, stay of, when parties make reference 
to arbitration out of Court. See CIVIL PRO- 
CEDURE OODE, sch, II, el. 19. 653 

Summary Settlement Act (Bom. Act II 
of 1863); S. 12. See INAM LANDS. 164 

Summons, issue of, for final disposal of 
suit. See CIVIL PROCEDURE CODE, O. II, 
r. 5. 89 
, hon-seryice of, on principal, suit 
can proceed against surety alone. See CON- 
TRACT AOT, 3. 184. ; 696 

—-———., service of, through registered post. 
See BOMBAY HIGH COURT RULE 107. 204 


Surety, liability of, to be sued for the debt 
contracted by principal. See CONTRACT AOT, 








s. 184. 696 
Trade-mark, counterfeiting of. See PENAL 
CODE, s. 486. 78 


Transfer of Property Act (ZV of 1882), 
S. 59— Equitable mortgage—Deposit of titls- 
deeds —Prope rty situate outside Bombay — Proof 
of intention. 

Tt is competent to oreate in Bombay an equit- 
able mortgage by deposit of title-deeds of 
property situate outside Bombay. 

An equitable mortgage, under s. 59 of the 
Transfer of Property Act, 1882, needs three facts 
to be proved: (1) @ debt, (2) deposit of title- 
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Transfer of Property Act— (continued). 
deeds, and (8) an intention that the latter should 
be.a security for the former. No writing is 
e 
necessary to create the mortgage. It comes 
into being by the mere conjunction of certain 
facts. ° 


There must be evidence of intention to 
connect the deposit of title-deeds with the loan 
borrowed. The mere fact that there was a 
subsequent or contemporaneous loan is not 
sufficient in law to warrant a presumption, apart 
from any other evidence, that the contempora- 
neous or antecedent deposit of title-deeds was 
necessarily made as security for the loan. 

BEHRAM RASHID IRANI v. SORABJI 
RUSTAMJI ELAVIA. 35 


—, S. 81. See TRANSFER OF PRO- 
PERTY ACT, s. 180. 584 


—, S. 85, See HINDU Law, JOINT 
FAMILY. 810 











—, S. 101—Charge— Eatinguishment 
of charge—Mortgagee having two charges—Pur- 
chase under the first mortgage—Rights under 
second mortgage cannot be enforced—Partition 
in mortgagee’s family—Different members be- 
coming entitled to the two mortgages—Eatin- 
guishment. 


In 1886, certain property was mortgaged to 
G ; and in 1894 it was again mortgaged to him. 
In 1895 G brought a suit on the mortgage dated 
1986 and obtained a decree. In the sale that 
took place under the decree G purchased the 
property with the permission of the Court sub- 
ject to his mortgage dated 1894. Ata partition 
in 1905, between G’s grandson (plaintiff) and 
G's widowed daughter-in-law (defendant), the 
second mortgage went to the share of the 
plaintiff and the sale-certificate came to the 
share of the defendant. The plaintiff sued to 
enforce the second mortgage against the defend- 
ant. But the lower Oourts dismissed the 
plaintiff's suit. On appeal, 


Held, confirming the decree of the lower 
Courts, that inasmuch as G could have had no 
right, after suing on the first mortgage, to sue 
himself in a double capacity as mortgagee under 
the mortgage of 1894 and mortgagor under the 
sale-certificate of 1895, those claiming through 
him as heirs could not have any cause of action 
against eachtother upon the same materials. 


LAXMAN GANESH RAJENDRA v, MATHU- 


RABAI NARAYAN GOVIND. 26 
. 
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. ——, S, 108, cl. (h)—Permaneni ten- 
ant—Land Revenug Code (Bom. Act V of 1879), 
8. 88-"Right to cut trees planted by the tenant. 





A permanent tenant who has planted trees on: 


“his land has the right of cutting down and 
making use of them, This principle has found 
legislative sanction ins, 108, cl. (k), of the 
Transfer of Property Act, 1882. ` 
BITABAL RAGHUNATH KARMARKAR v. 
SHAMBHU SONU GAJANA. 595 


ı S. 130 —Indian Trusts Act (II of 
1882), s. 81—Chose in action—Assigninent— 
Fixed deposit receipt—Depositor asking Bank 
on.due date to renew the deposit on donee’s name 
—Valid gift—Resulting trust cannot be implied 
from the transaction. 

"W had a fixed deposit of Rs. 10,500 at a Bank 
which fell due om the 7th August 1912. On 
the due date, W sent the receipt duly endorsed, 
and sent a letter to the Bank asking that the 
amount of the deposit with interest may be 
“handed over to: his nephew (defendant), The 
defendant drew interest and Rs. 500 and de- 
spdsited Rs:10,000 with the Bank for a fixed term 
‘in his own name, - On W’s ‘death, which took 
place on the 18th October 1912, plaintiff, one 





of the heirs of W, filed a suit to obtain a decla- 


ration that the amount of Rs, 10,000 ‘formed 
part of W’s estate. The lower Court held that 
the ‘endorsement of the receipt hy W was not 
evidence of a gift to defendant; that there was 
no effective transfer of the debt due by the 
Bank to W, and that if there was, there would 
‘bė a resulting trust for tho legal representatives 
of W under s. 81 of the Indian Trusts Act. 
The Cgurt having granted the declaration, the 
defendant appealed :— l ; 
Held, (1) that the defendant was the owner 
of the money secured by the existing receipt ; 
because an order on a Banker to pay money 
.Whioh he held to the credit of a customer was 
„not an assignment of the debt but an authority 
to deliver property which, if acted on; was 
equivalent to delivery by the customer ; 


`> (2) that the evidence in the case negatived 
the’ idea of any resulting trust ; 


(8) that there was an absolute gift to the 
donee (defendant) with the expectation that he 
would look after the donor till the latter’s 
death. l i 14 

A deposit receipt is not a negogiable instru- 
ment which passes either by delivery or by 
endorsément, but where the money mentioned 
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Transfer of Property Act—(concluded), 
in the receipt is immediately payable’ and the 
receipt. is presented duly indorsed together 
with an order to pay a given individual, that 
individual becomes the owner of the money 
upon payment by the banker or his promise to 

hold it at the dicposal of the, payee. 

R. D. SETHNA v. HEMMINGWAY. 534 
-——, S. 137—Shipping company — 
Carriage by inland’ waters—Receipi for the 


. goods—Mate’s recetpt—Negotiable instrument 


—Document of title—Circular and strangers— 
Obligation. a: 

The duty of a Shipping Company whose 
vessels ply in inland waters arising from a 
document which charges the Company with 
receipt of certain goods from a shipper under 
a bargain to convey them by ita ship toa 
certain place for a stipulated freight on certain 
ccnditiona, is to deliver the goods to the shipper 
or to his nominee at the place of delivery, and 
although such a document ig called a Mate’s 
receipt to which certain terms which are more 
suitable to bills of lading are appended, it ` 
is a simple ordinary receipt for goods, and is 
not & negotiable -instrument within the mean- 
ing of s. 187 of the Transfer of Property Act, 
nor is it a document of title ; and the goods do 
not pass upon the transfer of it. 


A clause in circular issued by a Shipping 
Company in the course of its business intimat- 
ing that the Company shall not part with the 
goods shipped unless receipts thereof (whioh 
ara called Mate’s receipts) are given up or 
otherwise unless a guarantee be obtained, does 
not constitute-an obligation upon whioh a 
person (who is neither the shipper nor hia 
nominee) as an outside party is entitled to found 
an action against the Company. 

T.S. NATCHEAPPA CHETTY v,- THE 
IRRAWADDY FLOTILLA COMPANY, 


LIMITED, : 298 
Trees, right of tenant to cut. See TRANSFER 
OF PROPERTY AOT, s. 108 (h). . 595 
Trusts Act (ZI of 1883), S. 5, See COMPOSI- 
TION DEED. 236 


Valatdana patta, morigage by a.° See OON- 
TRACT AOT, s. 65, 62 


Vendor „and purchaser. See DEED, 
CONSTRUCTION OF, - 796 


Vesting order, overrides a prior attachiment. 


Where an order vesting the property of an 


' insolvent in the Official Assignee is made by the 
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Vesting’ order*~(concluded). 


Court having jurisdiction in the insolvency 
under the Indian Insolvency Act, 1848 (11 & 
12 Vio., ©. 21) such property becomes vested in 
the Official Assignee from the date of the Order, 
even when it has been attached in execution of 
a money decree, and an order directing the sale 
of it has been passad. 


An attachment prevents and avoids any 
private alienation, but does not invalidate an 
alienation by operation of law such:as is affect- 
ed by a vesting order under the Indian Insol- 
vency Act, 1848, and an order for sale, though 
it binds the parties, does not confer any title. 

RAGHUNATH DAS v. SUNDAR Das 

. KHETRI, . 814 

Vinchur Court—Decision—A ppeal—Special 
appeal—Second app:al—Reg. IV of 1827, cl. 99 
—Reg. X III of 1880, cl. 5—Civil Procedure 
Code (Act V of 1908), ss. 4, 100. 

A special appeal, from the decision of the 
Civil Judge at Vinchur, lies to the High Court, 
on the grounds mentioned in s, 100 of tha Civil 
Procedure Code, 1908, 

RAMOHANDRA ANANDRAO KULKARNI v. 

PANDU DAGDU TELI. 75 

Voluntary submission to jurisdiction of 

Baroda Court. See CIVIL PROCEDURE CODE, 


1908, s. 44, 620 
Vrittis —Alienation—Special custom. 
Vrittis are as a rule inalienable, They can 


only be alienated in special cases and under 
special conditions provided that such alienations 
are supported by local usage and custom, 
MANJUNATH SUBRAYABHAT v, SHANKAR 
MANJAYA APARTHA, m 
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Wagering contracts See PAg ADA- 
TIA, 218 


Wakf Act (VI of 1913)—Retrospective effect. 


The Mussulman Wakf Walidating Agt, 1918, 
has no retrospective effect, 
AMIRBIBI v. AZIZABIBI. 987 


Will, execution of—Proof— Attestation by 
testator’s own servants and dependents—Forgery, 
—Evidence, ` : 

Where the execution of a will, which is in 
every respect a natural will and in accord with 
the feelings and tenour of life of the testator, 
is-proved by anything like reasonable evidence, 
the presumptions of law are in favour of its 
being maintained. 


Their Lordships held the execution of a will 
reasonable, natural and proper in its terms, 
proved by the evidence of the attesting wit- 
nesses who were the servants and dependents of 
the testator, and that such a will so proved 
must be maintained except upon proof which 
would thoroughly satisfy the mind of the Court 
that those persons had committed both forgery 
and parjury. 


Evidence of various forms signed by people 
other than the testator and with none of which 
the testator had anything to do, is not admis- 
sible as it is not relevant to the issue whether 
the will in question is or is not a genuine will. 

MUSAMMAT JAGRANI KOER v. KUAR 
DURGA PARSHAD, 141 


Winding. up of a Company. See COMPANIES 
ACT, s. 128. 508; 692 


Witnesses, prosecution of, in the course of a 
trial. See PRACTICE (CRIMINAL), WITNESS 
259 
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